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LOWER-CANADA  REPORTS. 


DÉGISIONS  DES  TRIBUNAUX  DU  BAS-CANADA. 


SUPERIOR  COURT.— MONTREAL. 

Before  : — Smith,  Justice. 
T»Ë  Haabour  Commissioners  of 


No.    1031.-^ 


Montreal, ••••••   Plainliffs, 


vs. 


^Grange, Défendent, 


Held  : — lo.  That  the  Provincial  statute 
12  Vict,  cap  114,  renders  i*c.oaipul«oryto 
tako  pilots  ^'«r  vtv.,}ig  navi^-ating  the  Sfe. 
Lawrence  î>  twcî.»  'Quebec  jnd  Montreal. 

2o.  That  In  c<)'i.oqaence  of  ita  being 
compulsory  the  u..tster  is  not  liabla  for 
damagoâ  d<*i:e  to  a  wha.f  by  a  Tossel  in 
charge  of  a  pilot. 

3o.  That  \\iQ  fact  of  a  collision  nndcr 
the  ciroumst  inecs  of  the  ca«o  is  prima 
focic  evidence  that  it  wua  occasioned  by 
the  faolt  of  the  pilot.  (1) 


Jagé  : — Que  le  statnt  proTincial  12  Vio. 
chap.  114,  oblige  les  yaâseauxnavigaant 
le  Su.  Laurent  entre  Québec  et  Montréal 
de  prendre  un  pilote. 

2o.  Qu'en  conséquence  de  cette  obliga- 
tion le  capitaine  d^un  vaisseau  n'est  pas 
responsable  des  d<»nmage8  caaaét«  à  un 
quai  pendant  que  le  Taissean  ctait  entre 
les  mains  d'un  pilote. 

3o.  Que  le  fait  qu'il  y  a  eu  collision  est 
preuve,  prima  jaciAf  que  la  collision  a 
été  causée  par  la  faute  du  pilote. 


Judgment  rendered  the  2Sth.  September,  1868. 

Smith,  Justice. — This  is  an  action  brought  against  the 
defendant  as  master  of  the  steamer  "  North  American  "  to 
recover  the  sum  of  £55,  damage  done  by  the  steamer 
coming  into  collision  with  the  Island  wharf  in  the  Harbour 
of  Montreal.  The  plaintiffs  repaired  the  wharf  and  seek  to 
recover  the  amount  so  expended,  £55.  The  defendant  has 
met  the  action  by  three  pleas  : 

1.  That  there  was  a  branch  pilot  on  board,  and  the  de- 
fendant therefore  was  not  liable  for  the  loss. 


(1)  Vide  Lampflon  vi.  Smith,  L.  C.  R.  toL  8,  p. 


2.  That  the  collision  was  caused  *^  by  the  fault  and  ne- 
*^  gleet  of  the  plaintiffs  themselves,  in  failing  to  keep  the 
^'  channel  safe  and  navigable,  and  sufficiently  dredged  and 
**  open  for  the  passage  of  such  vessels/* 

3.  That  the  collision  was  ^^  attributable  partly  to  the 
"  projection  of  the  wharf  into  the  stream,  partly  to  the  irre- 
"  sistable  violence  of  the  current,  and  the  power  of  the 
"  wind,  and  was  occasioned  by  afarcemajeure.^^ 

The  second  and  third  pleas  are  unsupported  by  evidence, 
the  weather  was  fine,  without  wind,  the  collision  happened 
in  day  light.  There  is  nothing  in  the  plea  as  to  the  intri- 
cacy of  the  channel,  which  was  in  its  usual  state,  and 
shown  to  be  wide  enough  for  two  vessels  like  the  N6rth 
American  to  pass,  nor  was  there  any  force  mqfeure. 

The  only  plea  requiring  notice,  therefore,  is  the  first 
which,  in  effect,  says  that  the  vessel  was  wholly  in  charge 
of  a  pilot,  whom  the  master  was  by  law  bound  to  take  on 
board,  and  that  the  navigation  of  the  vessel  was  wholly 
under  his  control,  and  that,  therefore,  the  master  is  not  res- 
ponsible for  the  damage.  The  Provincial  Statute  regulating 
the  matter  is  the  12th.  Vic.  chap.  114,  sects.  53,  54,  55, 
these  sections  shew  that  the  master  who  does  not  take  a 
pilot  is  liable  to  a  penalty.  This  must  be  taken  as  equiva- 
lent to  making  it  compulsory  to  take  a  pilot  ;  and  if  so,  the 
master  being  deprived  of  control  over  the  vessel,  must  he 
not  then  be  freed  from  liability  ?  I  am  of  opinion  that  he  is, 
and  that  this  was  the  law  in  England  before  the  passing 
of  the  pilotage  acts  there.  (1) 

The  presumption  of  law  is  that  the  collision  was  the  fault 
of  the  pilot.  It  is  true  the  pilot  has  been  examined  for  the 
defence,  and  that  he  says  that  the  vessel  could  not  steer  she 
being  too  deep,  the  hands  not  having  lightened  her  suffi- 
ciently. But  it  was  the  fault  of  the  pilot  if  he  took  charge 
of  a  vessel  that  was  too  deep.    On  the  ground  therefore  that 

(1)  Flftnden*  Shippisg,  Ka  246. 


it  was  compulsory  on  the  master  to  take  a  pilot  I  hold  that 
the  maslcT  is  not  liable,  and  the  action  must  be  dismissed. 

Judgment. — "  Considering  that  the  said  defendant  hath 
"  fully  proved  that  at  the  time  of  the  accident  complained 
"  of  in  and  by  the  plaintiff's  declaration,  the  said  ship  or 
"  steamer  "  North  American,"  whereof  the  said  defendant 
"  was  master,  was  under  the  exclusive  care  and  charge  of 
"  a  licensed  branch  pilot  as  provided  by  the  statutes  in 
"  force  in  this  province,  and  was  at  the  lime  navigated  by 
'*  the  said  branch  pilot,  by  reason  of  which  the  whole 
"  power  and  control  over  the  said  ship  or  steamer  was  in 
"  the  said  branch  pilot,  and  not  in  the  defendant,  and  to  the 
"  exclusion  of  the  said  defendant." 

"  And  further  considering  that  the  said  plaintiff  hath  not 
"  proved  that  the  collision  or  accident  complained  of  by  the 
"  said  plaintiff  was  caused  by  any  act  or  thing  by  reason  of 
"  which  the  said  defendant  could  be  by  law  held  liable  or 
"  responsible,  or  by  reason  of  which  the  pilot  in  charge 
"  could  have  been  exonerated,  the  said  court  doth  maintain 
"  the  exception  firstly  pleaded,  and  doth  dismiss  the  said 
"  action  with  costs  "  (1) 

RoBEKTSON,  A.  and  W.  for  plaintiiT. 
Rose  and  Monk,  for  defendant. 

(1)  A  similar  judgment  was  rendered  on  the  same  daj,  by  the  same  jadge,  on 
nmilar  groandâ,  in  a  oaae  of  the  Harbor  Commissioners  vs.  McMagter. 

The  Conn.«e1  for  the  plaintiff  cited  the  18  Vict.  o.  143,  sect.  20,  and  the  defen- 
dant's Counsel  the  Merchant  Shipping  Act,  section  388.  Those  statutes  were  not 
alluded  to  at  the  rendering  of  the  judgment. 

(2)  Sect.  53.  "  And  be  it  enacted,  that  the  master  of  each  vessel  leaving  the  port 
"  of  Qaeber*  for  a  port  out  of  this  Provinc-,  shall  take  on  board  a  branch  pilot  to 
"  conduct  such  vessel,  under  a  penalty  equal  in  amount  to  the  pilotage  of  the  vessel  ; 
"  which  penalty  ehall  go  to  the  Decayed  Pilots'  fund 

Sect.  54.  "  And  bo  it  enacted,  that  the  master  of  every  vessel  coming  from  a  port 
"  out  of  this  Province,  and  not  having  a  branch  pilot  on  Iward,  shall,  on  entering 
*'  the  port  of  Quebec,  under  a  penalty  of  ten  pounds,  hoist  the  union  jack  at  the 
"  fore-topmast  head,  and  leave  it  so  hoisted  every  day  from  day  light  to  dark, 
''  until  boarded  by  a  branch  pilot." 

Sect.  55.  "  And  bo  it  enacted,  that  the  maste.-  of  any  vessel  arriving  within  the 
"  port  of  Quebec,  and  not  having  a  branch  pilot  on  board,  who  shall  perceive  at  & 
"  reasonable  distance,  the  boat  or  other  small  craft  of  a  branch  pilot,  carrying  at 
"  the  mast  head  the  distinctive  pilot  flag,  shall  by  lying  to,  if  the  weather  permit,  or 
"  by  shortening  sail  or  other  praetioable  means,  facilitate  the  coming  on  board  of 
"  such  pilot,  and  shall  give  him  charge  of  his  vessel,  under  a  penalty  not  exceeding 
"  ten  pounds  over  and  above  the  full  pilotam  which  shall  be  payable  to  such  pilot 
"  as  ihali  hay*  shewn  by  sign  or  otherwiM  his  intention  to  board  the  yeaael  and  take 
"ebargothertof." 
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IN  THE  CIRCUIT  COURT.— QUEBEC. 

Before: — Chabot,  Jastice. 

(  Veilleux, Plaintiff. 

No.  5717.  ]  vs. 

(  Ryan, Defendant. 


Held  : — Thnt  a  witness  cannot  roe  for  j      Jugé  : — Qu'un  témoin  ne  pent  pour* 


the  amount  of  his  taxation,  but  must  pro- 
oeed  bj  writ  of  exécution  to  levy  Ûio 
same  fh)m  the  effects  of  th'^  party  who 
summoned  him,  under  the  proTisions  of 


suivre  pour  le  montant  de  sa  taxe,  mfds 
qu'il  doit  procéder  par  voie  d'exécution 
pour  en  préleTer  le  montant  sur  les  effets 
de  la  partie  qui  l'a  sommé,  en  vertu  des 


the  22  Vic .  cap.  5,  sec.  9.  di^^positions  de  la  22  Vie,  chap.  6,  sec.  9. 

Judgment  rendered  the  23rd.  November,  1858. 

The  plaintiff  in  the  cause  sued  the  defendant  to  recover 
the  sum  of  two  dollars,  being  the  amount  of  his  taxation  as 
a  witness  on  behalf  of  the  defendant  in  a  cause  wherein  one 
Gunner  was  plaintiff,  and  Ryan  defendant. 

Plea. — Res  judicata  ;  and  that  under  the  provisions  of 
the  22  Vic,  cap.  6,  sec.  9,  the  taxation  of  a  witness  stood 
as  a  judgment  in  his  favor  against  the  party  on  whose 
behall'  he  was  summoned,  and  that  at  the  expiration  of  the 
delay  allowed  for  the  payment  of  judgments — fifteen  days 
from  the  day  of  his  taxation,  he,  the  plaintifl',  could  and 
should  have  sued  out  execution  against  the  effects  of  the 
defendant  for  the  sum  which  he  now  claimed  ;  and  that 
this  being  the  remedy  prescribed  by  law,  the  plaintiff  could 
not  disregard  it,  and  adopt  a  different  mode  of  enforcing 
payment  of  the  amount  of  his  taxation  as  a  witness  ;  and 
that  his  present  action  could  not  therefore  be  maintained. 

Chabot,  Justice. — The  plea  of  the  defendant  is  well 
founded  in  law,  and  tjie  action  must  therefore  be  dis- 
missed. 

Lancevin,  for  plaintiff. 

AdSTix,  for  defendant. 


SUPERIOR  COURT.— MONTREAL. 

Before  : — Day,  Justice. 

"  Lamothe, Plaintiff. 

vs. 

HuTCHiNs, Defendant. 

and 

No.    196.  <{  Herbert,  Curator  to  vacant  estate  of  Hutchins. 
*  and 

The  Truso*  and  Loan  Cobipawy,  . . .  Opjfosanis. 

and 
Ross  et  at  J •   Contesting. 


Held  :— Thai  a  mortgage  on  the  lands 
of  an  exoeator  does  not  dato  firom  the  ro- 
gistiation  of  the  will,  bat  from  the  dato 
of  the  registration  of  an  authontio  acte 
thewing  that  he  aooepted  the  ezeoa- 
tonhip. 


Jugé  :—Qae  l'hypothèque  snr  les  biens 
d'an  ezôoateur  no  remonte  pas  &  l'époque 
do  l'enregistrement  du  testament,  mais 
seulemeit  ù,  l'époque  de  l'enregistrement 
d'un  acte  authentique  constatant  que 
l'ox6cateur  a  aooepté  la  charge. 


Judgment  rendered  the  29th.  May,  1858. 


Day,  Justice. — The  Trust  and  Loan  Company  of  Upper 
Canada  were  collocated  on  the  proceeds  of  certain  real  estate 
sold  in  the  causeras  hypothecary  creditors  under  an  obligation 
or  naortgage  executed  by  the  defendant,  Hutchins,  in  favor 
of  the  company,  on  the  21st.  September,  1854,  and  regis- 
tered the  following  day,  tliis  collocation  is  contested  by 
Joseph  M.  Ross  and  Elizabeth  Ross,  surviving  executors  of 
the  last  will  of  Joseph  Ross,  who  claim  the  monies  by  hy- 
pothecation alleged  to  date  back  to  the  8th.  March,  1S51,  the 
date  of  the  registration  of  the  will  of  the  late  Joseph  lloss. 
It  appears  that  the  defendant  Hutchins,  as  one  of  the  exe- 
cutors of  the  will,  had  collected  monies  belonging  to  the 
estate  to  the  extent  of  £3000,  previous  to  the  1st.  January, 
1854,  for  which  sum  he  consented  a  notarial  obligation 
in  favor  of  his  co-executors  on  the  6th.  December,  1854. 

The  lands  of  Hutchins  being  now  sold,  the  contestants 
claim  to  rank  before  the  Trast  and  Loan  Company,  by 
reason  of  the  date  of  the  registration  of  the  will.    It  has 
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already  been  settled  by  this  Court  that  an  hypothecation  is 
created  on  the  real  estate  of  the  executor  from  the  date  of 
the  registration  of  some  authentic  acte  shewing  an  accep- 
tanee  of  the  executorship.  (Ij 

Here  there  is  no  such  authentic  acte  of  acceptance,  and 
the  contestation  must  be  dismissed. 

Judgment. — Considering  that  the  said  contestants  have 
"  not  proved  that  by  reason  of  the  last  will  ol  the  late  Joseph 
^^  Ross,  and  the  registration  thereof  as  alleged,  and  by  law, 
"  the  contestants  acquired,  or  had,  any  right  or  hypothecation 
^'  into  or  upon  the  land  and  premises  of  the  defendant  in 
"  this  cause  seized  and  sold,  by  which  they  were  entitled 
"  to  be  paid  by  priority,  or  be  preferred  to  and  over  the  said 
^^  Trust  and  Loan  Company,  doth  dismiss  the  contestation 
"  &c.  " 

JuBAH,  Hi&xRY,  for  Trust  and  Loan  Company. 

Rose  and  Monk,  for  Contestants. 


SUPERIOR  COURT.— MONTREAL. 

Before  : — Day,  Justice. 

C  DuRocH£R, Plaintiff. 

No.  106L  ]  vs. 

(  Meunier, Defendant. 


Held  :  —  That  a  landlord  reoeiring 
horses  at  livery  is  responsible  in  da- 
mages occasioned  by  the  tail  and  mane  of 
a  horse  having  been  shorn  in  his  stables, 
and  that,  without  proof  to  the  contrary,  the 
damage  will  be  presumed  to  have  been 
occasioned  by  his  servants,  or  by  his  or 
their  negligence. 


Jugé  :— Qu'un  particulier  recevant  des 
chevaux  dans  ses  établos  est  responsable 
des  dommages  causés  en  conséquence  de 
ce  que  la  queue  et  la  crinière  d'un  cheval 
dans  telles  étables  ont  été  coupées,  et  que, 
sans  preuve  du  contraire,  tels  dommages 
seront  présumés  avoir  été  occasiounés 
par  ses  serviteurs  ou  par  sa  ou  leur  négli- 
gence. 


Judgement  rendered  the  29th.  May,  1858. 

Day,  Justice  : — This  is  an  action  brought  by  the  plaintiff, 
a  medical  gentleman  at  Terrebonne,  against  the  defendant, 


(1)  David  Ti.  HayM,  3  L.  0.  Bap.  p.  440. 
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a  tavern-keeper  in  Montreal,  to  recover  damages  by  reason  of 
the  plaintiff's  mare  having  had  its  mane  and  tail  shorn  in 
the  night,  in  the  defendant's  stables. 

The  pleas  of  the  defendant  are  an  exception  and  a 
defense  au  fonds  en  fait.  In  the  exception  he  sets  up  that 
the  plaintiff  had  become  obnoxious  to  many  of  the  inha- 
bitants of  Terrebonne,  and  that  many  attempts  had  been 
made  to  injure  him  in  his  property  and  to  shear  his  horses  ; — 
that  his  horses  had,  for  this  reason,  been  removed  to  the 
stables  belonging  to  his  neighbour  at  Terrebonne,  and 
that  one  Lambert,  being  well  aware  of  this,  and  acting  in 
concert  with  the  plaintiff,  brought  the  mare  to  the  defendant's 
stable  without  informing  the  defendant  of  the  circum- 
stances, so  as  to  enable  him  either  to  refuse  taking  the 
mare,  or  if  he  took  her,  to  demand  extra  pay  so  as  to 
secure  additional  precautions  against  such  attempts  ; — that 
the  injury  was  done  without  negligence  on  the  defendant's 
part,  but  by  accident  or  force  which  he  could  not  prevent. 

This  defense  if  it  be  good  in  law — which  perhaps  it  may 
not  be — is  not  proved  in  evidence.  The  mare  was  put  into 
the  defendant's  stable  without  any  thing  particular  being 
said. — There  were  certainly  no  misrepresentations  made  ;  the 
mare  is  shorn  and  the  landlord  (the  defendant)  brings  no  proof 
of  his  allegations.  The  presumption  of  law  is  that  the  act 
was  done  by  his  own  servants,  or  at  least  in  consequence 
of  his  or  their  negligence,  ariU  the  defendant  must  be  held 
responsible.  There  is  a  good  deal  of  discrepancy  in  the  evi- 
dence as  to  the  extent  of  damages,  but  I  have  assessed  them 
at  the  sum  of  £20. 

OciMET,  MoRiN  and  Marchand,  for  plaintiff. 

Roy,  Euclide,  for  defendant. 
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SUPERIOR  COURT.— MONTREAL. 
Before  : — Smith,  Justice. 

C  C AMPBELi;  et  aly Plaintiffs. 

No.  514.  ]  vs. 

(  Jones  et  al^ Defendants. 


Held  :— lo.  That  a  oommon  carrier  is 
liablo  for  the  valuo  of  goods  dolivered 
by  error  to  the  Tendoe,  after  notice  by  the 
shipper  (yondor)  not  to  deliver  them. 

2o  That  the  right  to  stop  the  goods 
in  tranailu^  is  not  interfered  with  by  the 
plaintiff  taking  the  promissory  noto  of  the 
vendee  for  the  goods,  at  the  time  the 
goods  were  sold. 


Jugé  :— lo.  Qa'nn  commissionnaire  est 
responsable  de  la  valeur  de  marchan- 
dises livrées  par  erreur  à  l'acheteur  après 
avis  donné  par  le  vendeur  de  n'en  paa 
faire  la  livraison. 

2o.  Que  le  droit  d'arrêter  telles  mar- 
chandiMS  in  transitu^  n'est  paa  affecte  en 
eonséqcence  de  ce  quo  le  vendeur,  lors 
de  la  vente,  a  pris  un  billet  promlssoire 
pour  la  valeur  des  dites  marchandises. 


Judgment  rendered  the  28th.  day  of  September,  1858. 


Smith,  Justice  : — ^This  is  an  action  brought  to  recover 
the  sum  of  £400,  damages,  from  the  defendants,  who  are 
forwarders  and  common  carriers,  for  having  wrongfully  de- 
livered goods  shipped  by  the  plaintiffs.  The  plaintiffs,  who 
are  merchants  at  Montreal,  Sold  the  goods,  of  the  value 
mentioned,  to  one  Casper,  a  Merchant  at  Toronto,  and 
shipped  them  to  his  address  by  one  of  the  defendants'  stea- 
mers, taking  a  Bill  of  Lading.  Before  the  goods  arrived 
at  Toronto,  the  plaintiffs  notified  the  defendants  at  thcùr 
counting  house  in  Montreal,  not  to  deliver  the  goods,  and 
gave  them  up  the  Bill  of  Lading,  and  also  gave  them  a 
letter  of  indemnity  from  any  claim  on  the  part  of  Casper 
against  them  for  stopping  the  goods.  The  partner  here 
telegraphs  to  his  partner  at  Toronto  not  to  give  np  the 
goods,  and  receives  an  answer,  that  they  would  be  re- 
turned. It  would  appear  that  another  party,  a  merchant  in 
Montreal,  had  also  sent  up  goods  to  Casper  by  the  same 
steamer,  he  had  also  stopped  them  in  the  same  way,  but 
telegraphed  at  last  to  deliver  the  goods,  and  the  partner  at 
Toronto,  as  he  admits  in  his  Inlnrogalones  sur  fails  et  ar- 
ticles^ delivered  the  goods  sent  up  by  the  plaintiffs,  by  error, 
he  being  apparently    misled   by  the   telegraphic  message 
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from  the  other  Montreal  merchant.  The  pleas  of  the  de- 
fendants set  up  that  they  were  not  legally  notified  to  hold 
the  goods,  that  they  were  bound  to  deliver  them  to  the  con- 
signee, and  had  done  so  by  placing  them  upon  the  wharf  at 
Toronto,  and  that  the  plaintiffs  who  had  a  branch  of  their 
firm  at  Toronto  should  have  seen  the  goods  properly  stopped 
there.  Moreover  that  they  had  taken  Casper  as  their  debtor 
and  waived  any  recourse  against  the  defendants.  These 
pleas  are  not  made  out.  The  defendants  were  duly  notified 
to  stop  the  goods  and  bring  them  back  to  Montreal.  They 
dilivered  them  by  an  error  for  which  they  must  sufler.  It 
is  shewn  in  evidence,  that  at  the  time  of  the  sale  of  the 
goods  the  plaintiffs  took  Casp)er's  note  for  the  amount  of  the 
purchase,  but  this  does  not  take  away  their  right  to  stop 
the  goods  in  transitu. 

Judgment. — "  The  Court,  &c.  Considering  that  the  said 
'^  plaintiffs  have  fully  established  the  material  allegations  of 
"  their  said  declaration,  and  that  the  goods,  the  value  ofvvhich 
"  is  now  sought  to  be  recovered  from  the  said  defendants, 
*'  were  shipped  on  board  the  "  Ranger"  belonging  to  the  said 
"  defendants,  and  were  delivered  by  the  said  defendants  to 
"  Ihe  said  Samuel  Casper,  after  the  defendants  had  been 
*'  duly  notified  to  stop  the  said  goods  in  transitu^  and  not 
"  to  deliver  the  said  goods,  and  that  by  reason  thereof  the 
"  said  defendants  are  liable,  in  law,  to  account  for  the 
"  value  thereof  £355.  2.  7,  as  set  forth  in  the  bill  of  parti- 
"  cnlars,  being  the  price  for  which  the  said  goods  were  sold 
"  by  llie  said  plaintiffs  to  the  said  Samuel  Casper  ;  doth  con- 
**  demn  the  dcf(»ndants  to  py.yjlo  the  plaintill's  the  baid  fium 
"of £355.  2.. 7,  &c." 

IvOBERTsoN,  A.  and  W.  for  plaintiffs. 
Ros£  and  Mor«iK,  for  defendants. 
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SUPERIOR  COURT.— QUEBEC. 

Before  : — Meredïth,  Justice. 

!The  Attorney  General, pro  Rcgina. 
vs. 
William  Price,  Curator^ Defendant, 
and 
McGiLL  et  cUj Intvff.  parties. 


Held  :— Where  an  estate  is  claimed  à 
tUre  de  déshérence  ou  à  titre  de  bâtar- 
dise, hj  the  Crown  ;  that  the  creditors  of 
the  estate  have  a  right  to  make  good 
their  claims  by  proceedings  for  an  account 
against  the  curator  of  the  estate,  before 
it  can  be  placed  beyond  their  reach,  by  a 
transfer  to  the  Crown. 


Jugé  .'—Lorsqu'une  succession  est  ré- 
clamée à  titre  de  déshérence  ou  à  titre  de 
bâtardise,  par  la  Couronne  ;  que  les  cré- 
anciers de  telle  succession  ont  le  droit 
d'établir  leurs  réclamations  par  procé- 
dures en  reddition  de  compte,  contre  le 
curateur  de  la  succession,  avant  que  les 
biens  d'ioelle  succession  soient  passés  en 
la  possession  de  la  Couronne. 


Judgment  rendered  the  18th.  day  of  December,  1858. 


The  facts  of  the  case  will  be  found  fully  disclosed  in  the 
following  judgment: 

Meredith,  Justice: — The  defendant  in  this  cause  is 
curator  to  the  vacant  estate  of  one  Peter  McLeod,  junior, 
an  illegitimate  person,  who  died  on  the  eleventh  day  of 
September,  1852  ;  and  the  attorney  general,  by  the  present 
action,  prays,  that  the  defendant  be  condemned  to  rendei: 
an  account  of  his  administration  as  such  curator  ;  and  that 
all  the  property,  moveable  and  immoveable,  belonging  to 
McLeod's  estate,  be  delivered  to  the  crown  à  titre  de 
dishérf'iice  or,  rather,  à  titre  de  bâtardise,  The  honorable 
Peter  McGill,  Xalhanicl  Gould,  and  Sir  John  Kirklaïul,  as 
repre^^enling  James  Dowie,  by  their  intervention,  represent, 
that  they  have  claims  of  various  kinds,  and  to  the  extent 
of  £50,000,  against  McLeod's  estate  ;  and,  in  eftbct,  pray 
that  the  estate  may  not  be  delivered  to  the  crown,  until  they 
shall  have  had  an  apportunity  of  establishing  their  claims, 
and  obtaining  satisfaction  of  them,  so  far  as  the  estate  of 
McLeod  may  suffice. 
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The  facts  in  which  these  proceedings  had  their  origin  are 
briefly  as  follows  : — 

By  a  deed  bearing  date  the  7th.  day  of  November,  1842, 
executed  before  MacPherson  and  his  colleague,  notaries 
public,  as  modified  by  another  deed  of  the  2nd.  November, 
of  the  following  year,  a  copartnership  for  the  erection  of 
an  extensive  saw  mill  at  River  du  Moulin,  and  the  manu- 
facture and  sale  of  deals,  was  formed  between  the  said 
Peter  McLeod,  junior,  of  the  one  part,  and  William  Price 
&  Co.,  composed  of  the  present  defendant,  and  of  the 
honorable  Peter  McGill,  Nathaniel  Gould,  and  James 
Dowie,  of  the  other  part.  McLeod  put  into  the  concern 
the  claim  which  he  had  to  the  site  upon  which  the  mill  was 
to  be  erected,  and  also  his  claims  to  certain  other  real 
estate  ;  and  he  also  agreed  to  give  to  the  joint  concern, 
which  was  to  be  under  his  care  and  management,  his 
undivided  attention.  In  pursuance  of  this  agreement,  a 
saw  mill  was  built  by  the  parties  at  River  du  Moulin,  and 
the  manufacture  of  deals  carried  on  there,  upon  an  exten- 
sive scale,  until  the  year  1862,  when  McLeod  died.  Some- 
time before  his  death,  namely,  on  the  15th.  November,  1850, 
a  settlement  of  accounts  took  place  between  the  River  du 
Moulin  concern,  and  William  Price  &  Co.  ;  by  which  it  was 
established  that  the  former  owed  the  latter  £43,110.  1.  6  cy  ; 
The  papers  establishing  this  settlement  of  accounts,  which 
is  a  most  important  document,  are  filed  inthis  cause,  and  the 
settlement  bears  the  signature  of  the  said  Peter  McLeod,  jr. 
The  large  balance  thus  due  by  the  River  du  Moulin  concern, 
in  1850,  continued,  and  appeared  to  increase  ;  and  according 
to  the  evidence  of  record  in  this  cause,  amounted,  on  the 
15th.  November,  1853,  to  £51,515.  8.  10,  which  sum,  with 
interest,  from  S  1st.  March,  1853,  appears  to  be  still  due  by 
the  River  du  Moulin  concern  to  William  Price  &  Co. 

In  addition  to  the  River  du  Moulin  establishment,  of 
which  I  have  spoken,  William  Price,  individually,  and 
the  said  Peter  McLeod,  junior,  as  copartners,  built  another 
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large  saw  mill  at  the  Chieoutimi,  or  Kinogomi  River  ;  and 
carried  on  the  manufacture  of  deals  there  also  upon  a  very 
large  scale,  until  the  time  of  McLeod's  death,  when  it 
appears  the  establishment  of  Chieoutimi,  or  Kinogomi,  was 
indebted  to  ihe  establishment  at  River  du  Moulin  to  the 
extent  of  £12,850.  16,  8. 

It  appears  that  a  very  considerable  number  of  farms  and 
lots  of  land  were  acquired  in  connection  with  these  esta- 
'  blisments,  and  that  Mr.  McLeod  took  the  titles  for  those 
properties,  in  his  own  name  ;  although  they  were,  (  it  is 
said,)  purchased  for  the  benefit  of  the  copartnership  of 
which  he  was  a  member,  and  paid  for  from  the  means  of 
those  concerns. 

This  may  be  accounted  for  by  the  fact  that  the  whole  of 
the  business  of  the  two  concerns  seems  to  have  be^-n  carried 
on  both  at  the  River  du  Moulin,  and  Chieoutimi,  under  the 
name  or  firm  of  Peter  McLeod,  jr. 

The  outstanding  debts,  good,  bad  and  doubtful,  due 
to  the  two  concerns  amounted  at  the  time  of  McLeod's 

death  to  £20,342.  11.   11;  the  moveable  property  to 

£25,115.  15.  6;  and  the  liabilities  to £61,860.  11.  5. 

A  few  days  after  McLeod's  death,  the  defendant  in  this 
cause  was  appointed  curator  to  his  vacant  estate  ;  and  he 
has  acted  in  that  capacity  until  the  present  time.  Such  are 
the  leading  facts  of  the  case. 

As  to  the  conclusions  of  the  crown  for  an  account  from 
the  curator,  they  must  of  course  be  granted  ;  but,  it  does 
not,  therefore  follow,  that  a  judgment  should  at  once  be 
rendered,  placing  the  crown  in  possession  of  the  whole  of 
the  property,  real  and  personal,  which  appears  to  form  the 
estate  in  question. 

The  effect  of  such  a  judgment,  so  far  as  can  now  be 
seen,  would  be  to  vest  in  the  crown,  numerous  properties 
which,  although  held  in  the  name  of  McLeod,  in  reality 
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belong  to  the  partnerships  of  which  Jie  was  a  member  ;  also 
to  make  the  crown  johit  owner  with  William  Price  and  Co. 
of  the  River  dii  Moulin  establishment  —  including  the 
w^harves  and  farms  connected  therewith,  and  the  outstand- 
ing debts  ;  also  to  make  the  crown  joint  owner  with  Wil- 
liam Price,  individually,  of  the  Chicoutimi  establisment, 
and  all  the  properly,  real  and  personal,  connected  with  it, 
and  in  fine  to  make  the  Crown  liable,  to  the  full  extent  of 
the  proporty  received,  for  the  one  half  due  by  McLeod's 
estate,  of  the  debt  due  by  the  River  du  Moulin  con- 
cern to  William  Price  and  Co.,  proved  to  amount  to 
£51,515.  8.  10  oy. 

It  is  obvious' thai  a  judgment  such  as  prayed  for  by  the 
crown  would  not  only  subject  the  creditors  of  McLeod  to 
the  most  embarrassing  difficulties,  in  the  adjusting  and  en- 
forcing of  their  claims,  but  would  practically  render  it  im- 
possible for  thf3m  to  have  the»r  rights  adjudicated  upon  by 
the  ordinary  tribunals  of  the  country  ;  and,  in  a  word, 
would  place  the  creditors  absolutely  at  the  mercy  of  the 
crown. 

According  to  the  inventory  prepared  by  Mr.  Kane,  who 
may  be  regarded  as  one  of  the  leading  witnesses  for  the 
crown,  lh3  debts  due  by  McLeod's  estate,  or,  I  should 
rather  say  by  the  two  concerns  in  which  he  was  interested 
as  a  partner,  amount  to  £G1,860.  11.  5,  I  presume  this  sum 
includes  th3  whole  of  the  debt  due  to  William  Price  &  Co., 
by  the  River  du  Moulin  concern  ;  and  as  McLeod  is  liable 
for  one  half  of  that  debt  only,  the  liabilities  of  his  estate 
may  be  put  down  at  £36,102.  17.  0.  All  these  accounts  are 
of  course  subject  to  examination  and  adjustment  ;  but  for 
the  present  I  must  speak  of  the  balances  as  they  appear  by 
the  accounts  before  me. 

To  the  extent  of  the  debts  due  by  McLeod's  estate, 
£36,102.  17.  0,  that  estate  virtually  belongs  to  the  creditors, 
and  a  judgment  vesting  at  once  the  whole  estate  in  the 
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crown,  would,  assuming  the  estate  to  be  solvent,  place  the 
crown  in  possession  of  property  to  the  extent  of  £36,000 
which  it  could  not  possibly  hold,  and  would,  of  course,  to 
the  same  extent,  place  property,  in  reality  belonging  to  the 
creditors,  not  only  beyond  their  reach,  but  wholly  out  of 
their  control.  That  the  property,  even  if  now  ordered  to  be 
delivered  to  the  crown,  would  have  to  come  back  to  the 
creditors  to  the  extent  of  their  claims,  is  certain  ; — ^but  in 
what  manner,  or  after  what  delays,  expenses  and  losses, 
can  only  be  conjectured. 

The  course  to  be  pursued  in  order  to  avoid  the  difficulties 
and  injustice  to  which  I  have  adverted,  and  in  order  to 
secure  the  contingent  rights  of  the  crown,  without  defeating 
the  actual  rights  of  the  creditors,  is  perfectly  simple,  and  is 
sanctioned  by  reason,  justice  and  law.  '  The  estate  ought 
to  be  wound  up  in  the  possession  of  a  curator,  and  under 
the  control  of  the  ordinary  tribunals  of  the  country. 

The  assets  would  then  be  applied,  as  £ar  as  they  may  be 
required,  or  may  suffice,  to  meet  the  liabilities  ;  and  the 
surplus,  if  any,  will  be  placed  at  the  disposal  of  the  crown. 

The  objection  urged  against  this  course  is,  that  although 
the  present  curator  may  have  very  important  interests,  in 
common  with  those  of  the  estate  which  he  represents, 
yet,  that  he  has  also  interests  of  great  magnitude  opposed 
to  those  of  that  estate.  I  am  fully  alive  to  the  great  im- 
portance of  this  objection  ;  but,  as  I  am  not  required  to 
adjudicate  upon  it  in  the  present  case,  I  abstain  from  ex- 
pressing any  opinion  on  the  subject.  This,  however,  is 
certain,  that  if  the  objection  to  which  I  have  adverted  be 
well  founded,  the  evil  complained  of  can  be  remedied 
without  throwing  the  whole  of  this  extensive  and  most 
complicated  estate  into  the  possession  of  the  crown, 
without  any  regard  to  the  rights  or  interests  of  the  cre- 
ditors. 

It  cannot  be  necessary  to  cite  authorities  to  show  that  the 


17 

crown  can  bave  no  substantial  interest  in*  this  estate, 
beyond  the  surplus,  if  there  be  any,  after  the  payment  of 
the  debt 8. 

The  law  on  this  subject  is,  however,  so  clearly  expressed 
by  Loyseau  that  I  shall  quote  a  passage  from  his  works. 
That  learned  author  says  : 

"  Je  tiens  pour  certain,  que  le  créancier,  encore  que 
*^  simple  chirographaire,  se  peut  adresser  pour  sa  dette 
*^  entière  contre  chaque  pièce  du  bien  déféré  au  fisc,  ce 
^'  que  le  docte  Coquille  a  tenu  en  son  institution.  (Chapitre 
*^  des  Droits  de  Justice.)  Mais  il  n'en  allègue  aucune 
*^  raison  :  or,  la  raison  est  que  onus  aeris  aiieni  universum 
**  pairtmonum  rrspidt  féon  cerlt  Ion  facuUaies.  Ce  qui  est 
*'  particulièrement  décidé  à  Pégard  du  fisc  in  non  possunt 
**  Z),  De  jure  fisci.  Non  possunt  ulla  bona  ad  fiscum  per* 
^^  liner e  nisi  qvœ  creditoriirus  sttperfulura  suntJ*^  (1)  And 
Lefevre  de  la  Planche  in  his  *' Traité  du  domaine  "  (2) 
says  :  "  II,  le  créancier,  fera  prononcer  que  tant  qu'il  n'est 
^  pas  payé,  le  seigneur  ne  peut  retenir  aucune  partie  des 
«  effets  du  défunt." 

The  same  learned  author,  after  referring  to  the  liability 
of  seigniors,  haut-justiciers,  to  pay  the  debts  due  by  estates 
coming  into  their  possession,  says  :  ^*  Les  créanciers 
"  doivent  faire  créer  un  curateur  aux  biens  vacants  pour 
**  faire  leurs  poursuites  contre  lui." 

This  i9  eJiactly  what  has  been  done  lu  the  present  case  ; 
but  to  what  purpose  was  a  curator  appointed^  if  the  crown 
is  now  to  be  allowed  to  carry  off  the  whole  assets,  leaving 
claims  to  the  extent  of  about  jS36,000,  not  only  unsatisfied, 
but  unsettled.  It  may  be  said  that  we  are  to  presume  the 
Executive  Council  would  deal  justly  with  these  claims, 
and  are  as  competent  to  do  so  as  this  Court.  It  may  be  so, 
but  any  error  committed  by  this  Court,  can  be  remedied  by 

(t)  LojMM  — Dm  Seignearies,  12  ohap.  do  99,  p  72. 

(2)  Leforre  de  U  PUDche.— Tnilé  du  domtine,  vol.  3,  p.  79. 

2 


18 

the  Court  of  Queen's  Bench,  and  parties  aggrieved  by  the 
judgment  of  that  Court  can  appeal  to  Her  Majesty  in  her 
privy  council  ;  whereas,  there  is  practically  no  appeal  from 
a  decision  of  the  Executive  Council.  Moreover,  the  in- 
tervening parlies  have  a  right  to  have  their  claims  against 
McLeod's  estate  adjudicated  upon  by  the  Judiciary,  and 
not  by  the  Executive  Council. 

It  was,  however,  contended  by  the  learned  counsel  for 
the  crown,  that  even  if  the  estate  were  placed  in  the  pos- 
session of  the  crown,  that  the  creditors  would  not  be 
aggrieved  as  they  would  still  be  entitled  to  a  petition  of 
right. 

In  the  case  supposed,  I  am  inclined  to  think,  the  inter- 
vening parties  would  have  the  remedy,  (such  as  it  is,) 
suggested  by  the  learned  counsel  for  the  crown  ;  but  we 
are  aware  that  the  court  of  appeals,  in  the  case  of  Laporte 
vs.  Principal  officers,  etc.,  (1)  were  divided  in  opinion 
upon  the  question  as  to  whether  Her  Majesty's  colonial 
subjects  have  a  recourse  or  remedy  against  the  crown  by 
the  petition  of  right.  (2) 

I  do  not,  however,  intend  to  discuss  this  point,  because 
it  needs  no  argument  to  show  that  it  would  be,  in  the  last 
degree,  unreasonable  and  unjust,  to  hand  over  to  the  crown, 
property  to  which  the  creditors  are  now  rightfully  entitled, 
in  order  that  they  might,  afterwards,  endeavour  to  get  it 
back  from  the  crown  by  means  of  the  tedious,  expensive 
and  cumbrous  proceeding  known  (in  theory)  as  the  pe- 
tition of  right  ;  a  remedy  which  has  never  yet  been  resorted 
to  in  this  colony,  or  in  any  other  colony  so  far  as  I  know. 

I  will  now  refer  to  a  few  authorities  to  show  that  the 
creditors  ought  to  be  afforded  an  opportunity  of  enforcing 
their  claims  against  the  estate  of  their  debtor  in  the  posses- 


(1)  7,  L.  C  Bep.  p.  486. 

(2)  See  authorities  cited  7.  L.  C.  &p.  p.  499. 
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sion  of  the  curator  ;  and,  as  showing  also,  that  the  judgment 
demanded  for  the  crown  in  this  case  would,  if  rendered  at 
the  present  time,  be  as  unusual  as  it  would  be  unjust. 

Delagarde,  in  his  Traiié  des  droits  du  Souverain  en 
France^  page  S07,  says  :  "  Le  droit  de  déshérence  en 
*'  France,  est  annexé  à  la  Haute  Justice,  et  c'en  est  un  fruit 
"  qui,  par  la  grâce  de  nos  Rois,  est  accordé  aux  seigneurs 
"  particuliers  pour  en  jouir  dans  l'étendue  de  leurs  Hautes 
"  Justices." 

P.  310.  "  Le  seigneur  doit  faire  nommer  un  curateur  à 
*'  la  succession  vacante  sur  lequel  il  se  la  fait  adjuger,  et 
•*  faire  inventaire  avant  de  s'immiscer." 

P.  SIS,  "  Les  créanciers  de  ceux  à  qui  appartenaient  les 
**  héritages  adjugées  au  Roi  ou  au  Seigneur  Haut-Justicier, 
'*  par  déshérence,  doivent  commencer  par  obtenir  une  sen- 
**  tence  avec  le  procureur  du  Roi,  ou  le  procureur  du 
"  Seigneur,  portant  qu'ils  seront  payés  sur  les  biens  en 
"  question.  Ensuite  ils  feront  créer  un  curateur  aux  biens, 
"  autre  que  celui  dont  il  est  parlé  ci-devant,  et  conclueront 
"  que  la  sentence  obtenue  contre  le  procureur  du  fisc  soit 
**  déclarée  exécutoire  contre  le  nouveau  curateur  ;  ce  fai- 

*'  sant,  qu'il  soit  condamné  à  leur  payer,  etc et, 

*'  après  avoir  obtenu  une  sentence  contre  ce  procureur,  il« 
"  feront  procéder  à  la  saisie,  criée,  vente  et  adjudication 
"  sur  lui  dans  les  mêmes  formes  que  celles  prescrites  dans 
"  les  ordonnances  pour  les  autres  saisies,  criées,  ventes  et 
"  adjudications  par  décret  sur  les  débiteurs  ordinaires." 

I  am  well  aware  that  in  some  parts  of  France  the  crown 
could  exercise  the  droit  de  déshérence  without  the  nomina- 
tion of  a  curator  ;  and,  this  on  the  ground,  that,  "  Les 
"  procureurs  du  Roi  sont  curateurs  nés,  des  biens  va- 
"  cants."  (1)  But  the  authorities  on  this  point  do  not  mi- 
litate against  those  which  establish  that  the  claims  of  the 


(1)  Rep.  de  Jar.  rol.  6,  p.  6S7  :— Bosqvei,  toL  1.  p.  61. 
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creditors  are  to  be  established,  and  satisfied,  by  means  of 
proceedings  against  a  curator  appointed  to  the  estate  of 
their  deceased  debtor. 

Chopin,  Traité  da  domaine,  livre  1.  tit.  12,  says  :  ^^Mais 
^^  lorsque  tels  biens  vacants  sont  acquis  au  Seigneur  Haut- 
^^  Justicier,  les  créanciers  doivent  songer  à  demander  qu'il 
^^  soit  créé  un  curateur  aux  dits  biens,  afin  qu'ils  fassent 
^*  les  poursuites  en  jugement  pour  la  conservation  de  leurs 
•*  droits  et  hypothèques  ;  et  pour  faire  procéder  aux  criées 
•*  et  vente  publique,  et  à  l'encan,  jusqu'à  ce  qu'ils  soient 
'^  satisfaits  ;  ce  qui  ne  dnit  point  être  fait  à  la  diligence  et 
**  instance  du  Seigneur  Haut-Justicier,  ou  du  Roi,  et  de 
"  son  Procureur."  The  author  then  explains  what  the 
proceeding  was,  in  such  cases,  under  the  Roman  law  ; 
andy  after  citing  numerous  authorities  from  that  system, 
continues  as  follows.  ^^  Or  il  est  plus  apparent  et  raison^ 
^^  nable  que  les  biens  vacans  d'un  défunt  soient  mis  ea 
'*  vente  et  criés  à  l'instance  du  créancier,  et  adjugés  publia 
<^  quement,  en  son  nom,  que  sous  celui  du  Seigneur  Haut-* 
**  Justicier,  auquel  ils  ont  été  déférés,  d'autant  qu'il  n'a 
•*  pas  créé  les  dettes,  et  n'a  point  même  fait  les  hypo- 
'*  thèques,  n'y  engagé  tels  biens  aux  créanciers  pour  se» 
**  affaires  propres  et  à  son  profit." 

At  page  82,  (1)  Lefevre  de  la  Planche  refers  to  the 
opinion  of  Loyseau,  with  respect  to  estates  which  have 
been  renounced  by  the  presumptive  heirs,  and  then  adds. 
"  11  est  vrai  qu'il  ajoute,  qu'ayant  été  abandonnés  à  cause 
*'  des  charges  on  ne  irovveraié  pas  ban  que  k  seigneur  s'en 
"  mît  en  passessian  ;  et  qu'on  les  fait  régir  par  un  curateur  ; 
"  mais  il  n'en  résulte  pas  moins  de  son  sentiment  que  le 
•*  droit  appartient  au  fisc  ;  et  que,  si  on  en  suspend  l'effet^ 
**  ce  n'est  que  pour  empêcher  que  sa  présence  ne  trouble 
**  les  créanciers  légitimes^  et  n^augmente  les  langueurs  et  les 
^^  frais^  par  le  concours  (Tun  nouvel  adversaire.^^ 


(1)  Leferro  de  la  Plaaoln.— Traité  do  domaine,  p.  02. 
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The  same  author,  in  a  note  at  the  game  page,  observes  : 
**'  Les  principes  de  cette  seconde  espèce  de  déshérence, 
*^  qui  n'est  nullement  différente  de  la  première,  sont  infini- 
*'  ment  simples;  et  toute  la  difficulté  consiste  dans  /a  né' 
^  cessité  de  modérer  leur  exécution  de  manière  guUU  ne  pro^ 
^  duisent  pae  de  vezaêions  aux  citoyens^ 

Having  shewn  that  the  creditors  have  a  right  to  enforce 
their  claims  by  proceedings  against  the  curator,  I  will  now 
briefly  notice  some  of  the  objections  urged  against  the 
intervention. 

In  the  first  place,  it  was  contended  that  the  crown  has 
the  same  right  to  be  placed  in  the  possession  of  an  estate, 
such  as  that  now  in  question,  as  a  legal  heir  has  to  obtain 
the  possession  of  the  estate  of  his  ancestor.  But  the  au- 
thorities shew  that  the  crown,  in  this  matter,  is  not  in  the 
position  of  an  heir.  Berthelot  du  Ferrier,  in  his  "  Traité 
des  droits  et  des  domaines  du  Roi,"  p.  115,  says:  ^*  Ce- 
*^  pendant,  il  faut  remarquer  que  quand  une  personne 
*^  décède,  sans  héritiers,  ses  biens  non  vocantur  hereditax^ 
'^  sed  bona  vacxintîa  nominantur^  ainsi  le  curateur  créé  à 
**  ces  biens,  ne  réprésente  pas  l'héritier,  parcequ'il  n'y  en 
^^  a  point  ;  mais  la  personne  du  défunt.  En  sorte  que  le 
^'  Roi,  ou  le  Seigneur  Haut-Justicier  qui  succède  par  droit 
^^  de  déshérence,  n'est  pas  héritier  du  défunt,  mais  succes- 
"  seur  de  ces  biens."  And  Chopin  says  :  ^'  Les  seigneura 
*^  des  lieux,  ne  sont  pas  proprement  héritiers  du  défunt, 
^^  mais  possesseurs  des  biens  par  droit  de  vacance." 

The  crown,  in  a  word,  takes  property  à  litre  de  déshé- 
rence or  à  titre  de  bâtardise^  because  there  is  no  other 
owner  ;  but  where,  as  in  the  present  instance,  there  are 
creditors,  they  are,  in  efiect,  the  owners  of  the  estate  to  the 
extent  of  tht!ir  claims  ;  and  the  proceedings  against  the 
curator  are  merely  the  formalities  necessary  to  give  the 
creditors  the  full  benefit  of  that  which  rightfully  is  their 
own  property. 
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•  The  intervention  €m  the  part  of  the  Hon.  Peter  McGill 
and  others,  was  also  represented  by  the  learned  counsel  for 
the  crown,  as  an  extraordinary  proceeding  ;  but  it  appears 
to  me  to  have  been  rendered  absolutely  necessary,  by  the 
demand  of  the  crown  to  be  placed  in  possession  of  property 
which,  in  effect,  belongs  to  the  creditors,  without  making 
any  provision  for  the  satisfaction  of  their  claims. 

By  proceeding  as  they  have  done,  the  intervening  parties 
have  afforded  the  crown  the  most  ample  opportunity  of 
Scrutinizing  their  claims  ;  and  it  will  be  recollected  that 
according  to  the  passage  quoted  from  Delagarde — "  les 
"  créanciers  doivent  commencer  par  obtenir  une  sentence 
"  avec  le  procureur  du  Roi,  ou  le  procureur  du  seigneur  ;  " 
which  is  nearly  as  possible  what  has  been  done  in  the  pre- 
sent instance.  In  fine,  in  this  matter,  it  is  to  be  recollected 
that  the  crown,  claiming  as  it  does,  property  for  which  it 
has  given  nothing,  cerôat  de  lucro  captando^  whereas  the 
creditors  merely  seek  to  get  their  own  property  ;  and  to 
avoid  a  loss  certatU  de  damno  vitando.  The  creditors  are 
therefore,  in  a  more  favorable  position  than  the  crown  ;  and 
the  crown,  in  the  exercise  of  the  rights  of  McLeod,  ought 
not  to  be  allowed  to  defeat,  or  impair,  or  even  to  retard  the 
enforcement  of  the  just  rights  of  McLeod's  creditors. 

When  these  considerations  are  borne  in  mind,  the  fore- 
going authorities,  tending  to  show  that  the  right  of  the 
crown,  as  successors  à  titre  de  déshérence^  ought  to  lie  sus- 
pended, so  far  as  may  be  necessary,  "  pour  empêcher  que 
"  sa  présence  ne  trouble  les  créanciers  légitimes,  et  n'aug- 
**  mente  les  longueurs  et  les  frais  par  les  concours  d'un 
"  nouvel  adversaire,'^  and  that  the  enforcement  of  the  rights 
of  the  crown  ought  to  be  moderated,  "  de  manière  quh'ls 
"  ne  produisent  pas  de  vexations  aux  citoyeas,^^  must  appear 
nothing  more  than  reasonable  and  just. 

Guided  by  these  reasons  and  authorities,  I  have  no  hesi- 
tation in  saying  that  the  intervening  parties,  as  creditors  of 
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McLeod,  must  be  afforded  an  opportunity  of  making  good 
their  claims  against  his  estate,  before  it  can  be  placed 
beyond  their  reach,  by  a  transfer  to  the  crown  ;  and  there- 
fore, for  the  present  confine  my  judgment  in  favour  of  the 
crown,  to  an  order  for  an  account  ;  and,  at  the  same  time, 
order  the  defendant,  a  curator,  to  render  to  the  intervening 
parties  such  an  account,  as  McLeod,  if  living,  would  have 
been  bound  to  render.  As  to  the  remainder  of  the  conclu- 
sions, as  well  of  the  principal  demand,  as  of  the  incidental 
demand  ;  the  Court  reserves  to  adjudicate  upon  them,  until 
the  accounts  ordered  shall  have  been  rendered. 

Angers,  for  plaintiff. 

Stuart,  Okill  Q.  C,  for  defendant. 

Black,  Q.  C,  for  intervening  parties. 


^^  A^^AL^^D^Î^^'j  DISTRICT  OF  THREE  RIVERS. 

Before  : — Sir   L.  H.  LaFontaine,   Baronet,  Chief-Justice, 
Atlwin,  Duval  and  Caron,  Justices. 

McCarthy, Appellants. 

and 
Hart, Respondent. 


a.,  be<}aea(hod  property  to  B.,  with 
gubfltitation  at  B's  dttath  in  favor  of 
bin  eldest  soo,  and  his  eldest  (ion  died, 
without  iMue,  before  B  himself  ; 

lie  d  :  —  io.  That  B's  suryiviag  son, 
though  his  second  in  point  of  birth,  was 
entitled  to  claim  under  the  labstitution, 
9a  the  eldest  son  ; 

2r).  That  a  sale  of  the  property  in 
question  by  B  and  his  deceased  eldest 
•on,  was  null  and  roid  quoad  the  claim 
of  the  sanrivioff  son  of  B  under  the  substi- 
tution, the  suMtitution  not  being  open 
ontii  the  death  of  B. 


A.,  légua  certaines  propriétés  à  B.  aveo 
substitution  au  décès  de  B  en  fareur  d« 
soQ  fils  aîné,  ce  fils  aine  mourut  sans 
enfans  avant  B  lui-même. 

Jugé  : — lo.  Qu'un  fils  de  B  survivant, 
quoique  puisne  avait  droit  de  réclamer 
en  vertu  de  la  substitution  comme  fiJi 
aîné. 

2o  Qu'une  vente  des  propriétés  tm. 
question  par  B  et  son  fila  nine  décédé, 
était  nulle  en  autant  qu'il  s'agissait  de 
la  réclamation  du  fils  survivant  de  B  en 
vertu  de  la  substitution.  Cette  substitu- 
tion ne  prenant  eflfet  qu'à  la  mort  de  B« 


Judgment  rendered  the  ISth.  September,  1858. 

This  was  an  appeal  from  a  judgment  rendered  in  the 
Superior  Court,  sitting  in  the  District  of  Three-Rivers,  in 
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December  last,  in  a  Petitory  action  instituted  by  the  res- 
pondent against  the  estate  of  the  late  Moses  Hart.  The 
action  in  the  Court  below  was  brought  under  the  will  of 
Aaron  Hart,  made  at  Three-Rivers  on  the  11th.  December, 
1800,  and  containing  among  others  the  following  legacy,— 
"  lo.  Donne  et  lègue  le  dit  sieur  testateur  à  Benjamin 
**  Hart,  son  troisième  fils,  un  hangard  à  deux  étages,  etc., 
"  pour  par  le  dit  légataire  en  jouir  sa  vie  durante  seule- 
"  ment,  la  propriété  étant  réservé  à  son  enfant  mâle  aîné 
*'  issu  en  légitime  mariage,  et  au  cas  de  non  enfant,  la 
"  dite  propriété  substituée  tel  que  mentionné  aux  legs  du 
"  troisième  et  quatrième  article  du  présent  testament." 

The  testator  died  on  the  28th.  December,  1800,  leaving 
four  sons,  Moses,  Ezekiel,  Benjamin  and  Alexander  Hart. 

The  declaration  alleged  the  marriage  of  Benjamin  Hart  on 
the  1st.  April,  1806  ;  and  a  sale  of  the  property  in  question  'by 
faim^nd  his  eldest  son,  Aaron  Philip  Hart,  in  the  year  1832, 
to  Moses  Hart,  and  the  death  of  the  latter  in  1852,  who  be- 
queathed the  property  so  purchased  by  him  to  the  present 
appellant,  and  others,  who  continued  to  remain  in  posses- 
sion of  the  saYne  until  the  institution  of  the  action,  to 
dispossess  them  thereof.  The  declaration  then  alleged  the 
death  of  Aaron  Philip,  Benjamin  Hart's  eldest  son,  in  l>-43, 
and  subsequently,  the  death  of  Benjamin  Hart  himself,  in 
the  year  1855,  when  the  respondent  brought  his  action  to 
recover  the  property  ih  question,  alleging  that  the  substi- 
tution in  the  above  clause  of  the  will,  only  opened  at  the 
death  of  his  father  Benjamin  Hart,  and  that,  therefore,  he, 
the  respondent,  was  his  father's  eldest  son  at  the  time  the 
substitution  opened,  although  he  was  only  the  second  in 
point  of  birth,  and  that  he  was  therefore  entitled  to  the 
property  ;  and  that  the  sale  made  by  his  father  and  elder 
brother  in  1832,  was  null  and  void,  inasmuch  as  the  pro- 
perty was  not  vested  in  them  at  the  time  of  the  sale,  and  in- 
asmuch as  the  substitution  could  not  open,  nor  the  property 
vest  in  any  one,  until  the  death  of  his  father.     The  appel- 
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lant,  defendant  in  the  court  below,  pleaded,  lo.  The  sale 
above  mentioned  by  Benjamin  and  his  eldest  son  Aaron 
Philip  Hart,  and  tradition  thereon,  to  Moses  Hart,  in  the 
year  18S2, — prescription  of  ten  years,  and  of  twenty  years. 
2o.  That  in  virtue  of  this  sale  to  Moses  Hart,  and  the 
latter's  bequest  to  the  appellant,  she,  the  appellant,  repre- 
sented Aaron  Philip,  Benjamin  Hart^s  eldest  son,  and  was 
entitled  to  the  property  under  the  substitution  in  the  above 
clause  of  Aaron  Hart's  will. 

The  judgment  of  the  court  below,  maintained  the  action, 
on  the  ground  that  Aaron  Philip  Hart,  the  eldest  son  of 
Benjamin  Hart,  having  died  without  issue  during  the  life 
time  of  his  father,  and  before  the  substitution  was  legally 
open,  he,  the  respondent,  after  the  decease  of  his  elder 
brother,  the  said  Aaron  Philip  Hart,  and  the  decease  of 
his  father  Benjamin  Hart,  was,  with  respect  to  the  said 
substitution,  to  be  legally  considered  as  the  eldest  son, 
and  as  such  entitled  to  the  property  ;  and  that  the  sale  of  the 
property  in  question  was  null  and  void  to  all  intents  and 
purposes,  and  could  not  operate  as  a  bar  to  the  claims  of 
the  respondent,  as  such  eldest  son  of  Benjamin  Hart  at  the 
time  of  the  latter's  decease. 

From  this  judgment  an  ^appeal  was  instituted. 

Stuart,  A.,  for  appellant,  contended  that  there  was  no 
legal  proof  of  the  marriage  of  Benjamin  Hart  ;  that  it  was 
pretended  that  he  married  at  New-York,  in  the  United  States, 
and  that  the  only  proof  of  this  marriage  was  the  affidavit  of 
one  Lyons  ;  that  this  was  not  sufficient  evidefice  of  the  mar- 
riage; that  the  marriage  should  be  proved  to  have  been 
made  in  accordance  with  the  form  of  Jewish  marriages,  Ben- 
jamin Hart  being  a  Jew,  and  moreover  that  the  proof  of  a 
marriage  in  a  foreign  country  ought  to  be  the  same  as  re- 
quired in  the  country  in  which  the  marriage  took  place.    (1) 


(1)  RoMoe  on  Er.  p.  360  :— Waddel«8'  Beoles.  Law  p.  232:— 1  CampbeU's  Reptt. 
p.  60  :— 2  Bevised  SUtutei  of  New- York. 
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That  assuming  the  marriage,  and  the  other  facts  of  the 
case  sufficipntly  established,  he  contended  that  there  was 
a  misapprehension  of  law  in  the  construction  of  the  legacy. 
That  the  bequest  of  the  late  Aaron  Hart,  was  the  usufruct 
of  the  property  in  question  to  his  son  Benjamin,  and  the 
property  to  his  grand  son,  the  said  Bemjamin's  eldest  son, 
and  in  the  event  of  his  having  no  son,  then  a  substitution 
in  favor  of  other  branches  of  the  family  ;  that  therefore,  the 
instant  that  Aaron  Philip  Hart  was  born,  the  properly  vested 
absolutely  in  him,  and  the  sale  by  him  conjointly  with  his 
father,  Benjamin  Hart,  who  had  the  usufruct,  vested  the 
property  and  the  possession  in  Moses  Hart  the  purchaser  ; 
that  the  court  below  was  in  error  in  confounding  the  legacy 
of  the  usufruct  to  one,  and  the  property  to  another,  with  a 
substitution.  (1) 

Barnard,  for  respondent,  contended  that  it  would  be 
found  that  the  proof  of  the  marriage  was  suiEcient  and 
was  so  held  by  the  Court  below,  under  the  peculiar  diffi- 
culties which  persons  of  the  Jewish  persuasion  labored 
in  this  country,  as  well  as  in  the  United-States,  respecting 
proof  of  marriage  at  the  time  Benjamin  Hart  married. 

That  with  respect  to  the  other  and  principal  point  in  the 
case,  there  could  be  no  doubt,  that  Aaron  Philip  Hart, 
having  died  before  his  father  Benjamin  Hart,  and  conse- 
quently before  the  substitution  opened,  the  respondent, 
the  second  son  in  point  of  birth,  was  entitled  to  the  benefit 
of  the  substitution  by  operation  of  law  as  the  eldest  son.  (2) 

Sir  L.  H.  LaFontaink,  Bart.,  Juge-en-Chef. — Le  testa- 
ment de  feu  Aaron  Hart,  fait  dans  la  ville  de  Trois-Rivières, 
où  le  testateur  avait  son  domicile  contient  la  clause  suivante*": 


(1)  2  Bourjon,  p.  153  :~5  Toaillier,  p.  63,  No.  41  :— Dolincourt,  vbo.  Immeuble  p. 
47  .—Ancien  Deaisart,  vbo.  Submitution  p.  579,  Nos.  1,  16  :— 12  Dallox,  pp  155. 
188,  190,  196.  vbo.  SubstitutK»n. 

(2)  1  Boachel,  p.  101  :~3  Pnwt  de  Royer,  p.  676,  No.  1 :  2  Coquille,  qu.  257;— 
1  Bourjon.  p.  825,  No.  ?0  :  -  Ancien  Dénisart  ybo.,  Aîné,  Nos  44  et  91  :  —  Ib. 
▼bo.  Substitution  pp  580,  590  :  —  l  Répertoire,  pp.  376,  378  :  —  2  Diet,  de  Droit, 
pp.  972,  973  :  Nouveau  Deniaart,  p.  390,  Seo.  iS  :  —  1  Ferrière  Qd.  Coutumier, 
p.  427. 
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7o  ^^  Donne  et  lègne  le  dit  sieur  testateur,  à  Benjamin  Harf, 
^^  son  troisième  fils,  un  hangard  à  trois  étages  etc.,  etc.,  pour 
"  par  le  dit  légataire  en  jouir  sa  vie  durante  seulement,  la 
"  propriété  éts^nt  réservée  à  son  enfant  mâle  aîné,  issu  en 
"  légitime  mariage,  et  au  cas  de  non-enfant  la  dite  pro- 
"  priélé  substituée  tel  que  mentionné  aux  legs  du  troisième 
"  et  quatrième  article  du  présent  testament." 

Ces  drux  articles  3  et  4  doivent  donc  servir  à  expliquer 
le7me  dont  il  s'agit.  Par  le  troisième,  il  lègue  àMoses  Hart, 
son  fils  aine,  tous  ses  droits  dans  les  fiefs  Ste.  Marguerite 
et  Dusablé  "  pour,  par  le  dit  Moses  Hart,  en  jouir  en  usu- 
fruit sa  vie  durante  seulement,  la  propriété  des  quels  fiefs 
et  droits  y  annexés,  sera  et  appartiendra  à  l'enfant  mâle 
aîné  issu  en  légitime  mariage  du  dit  Moses  Hart,  et  au  cas 
que  le  dit  Sr.  Moses  Hart  décéderait  sans  enfants  mâle, 
né  ou  à  naître  en  légitime  mariage,  le  dit  testateur  veut  et 
ordonne  que  la  propriété  des  dits  fiefs,  et  de  tous  les  droits 
y  afierants  soient  transmis  à  Tenfant  mâle  né  en  légitime 
mariage  du  Sr.  Ezekiel  Hart,  et  au  cas  de  mort  de  ce  der- 
nier sans  enfant  mâie,  né  ou  a  naître  de  son  dit  mariage,  la 
propriété  des  dits  fiefs  ainsi  que  des  droits  appartenants, 
passera  entre  les  mains  de  l'enfant  mâle  né  en  légitime  ma- 
riage du  Sr.  Benjamin  Hart  etc.,  etc."  (Sème  fils  du 
testateur).  Puis,  après  une  semblable  disposition  quant  à 
Tenfant  n>âle  d 'Alexander  Hart  (4ème  fils  du  testateur),  il 
est  dit  :  "  en  cas  de  mon  de  ce  dernier  sans  enfant  mâle  né 
ou  à  naître  de  son  dit  mariage,  la  propriété  des  dits  fiefs  et 
de  tous  les  droits  y  annexés  sera  enfin  substituée  à  la  fille 
aînée  la  plus  âgée  issue  du  mariage  des  dits  Srs.  Moses, 
Ezekiel,  Benjamin  et  Alexander  Hart,  auxquels  les  dits 
biens  demeureront  substitués  Tune  à  l'autre  dans  les  dits 
cas,  avec  cette  défense  par  le  dit  testateur,  qu'il,  dit  Sr. 
Moses  Hart,  usufruitier  deis  susdits  fiefs  et  de  tous  les 
droits  y  annexés,  ne  pourra  en  aucune  manière  vendre,  en- 
gager, et  aliéner  et  hypothéquer  les  dits  fiefs,  la  propriété 
étant  réservée  comme  dit  est. 

Le  4me.  article  du  testament  contient  un  legs  semblable  du 
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fief  Bécancoar  qui  est  donné  en  premier  lieu  au  second  fils, 
Ezekiel  Hart^  puis  successivement  aux  autres  fils  du  tes* 
tateur,  aux  mêmes  termes  et  conditions  que  dans  le  troisième 
article. 

Il  est  évident  que  les  troisième  et  quatrième  articles  por- 
tent substitution,  d'abord  en  faveur  d'un  enfant  mâle,  puis, 
à  défaut  d'un  tel  enfant,  en  faveur  de  "  la  fille  aînée  la 
plus  âgée  du  mariage  des  Srs.  Moses,  Ezekiel,  Benjamin 
et  Alexander  Hart,"  les  quatre  fils  du  testateur  ;  il  est  en* 
core  bien  évident  que  le  testateur  a  voulu  que  la  substitu- 
tion ne  profitât  à  cette  fille  que  dans  le  cas  où  il  n'y  aurait 
pas,  à  la  mort  du  grevé,  d'enfant  mâle  d'aucun  de  ses  fils. 
Prenons  le  Sème  article  aux  termes  duquel  les  fiefs  Ste. 
Marguerite  et  Dusablé  doivent  appartenir  d'abord  "  à  l'en- 
fant mâle  aîné  isi^u  en  légitime  mariage  du  dit  Moses  Hart, 
et  au  cas  que  le  dit  Moses  Hart  décéderait  sans  enfant 
mâle  né  ou  a  naître  en  légitime  mariage,"  alors  à  ^^  l'enfant 
mâle  né  en  légitime  mariage  du  dit  Ezekiel  Hart  "  etc.,  etc. 
Il  me  semble  clair  que  celui  des  enfants  de  Moses  Hart  qui 
doit  recueillir,  doit  être  un  enfant  mâle,  vivant  à  son  décès  ; 
car  c'est  alors  que  la  substitution  doit  s'ouvrir  au  profit  de 
cet  enfant,  que  cet  enfant  ait  eu  un  frère  aîné  prédécédé, 
ou  n'en  ait  pas  eu.  Il  suffira  donc  à  cet  enfant,  pour  re- 
cueillir, quMl  se  trouve  être  Taîné  des  enfants  mâles  du  dit 
Moses  Hart,  vivants  à  son  décès,  ou  bien  le  seul  enfant 
mâle  vivant  alors.  Le  système  contraire  est  insoutenable  ; 
il  conduirait  même  à  des  conséquences  absurdes,  comme 
on  peut  s'en  convaincre  par  l'hypothèse  suivante.  Suppo- 
sons que  Moses  Hart  ait  eu  deux  enfants  mâles  en  légitime 
mariage,  et  que  l'aîné  soit  mort  avant  lui.  Dans  le  système 
des  appelants,  le  second  de  ces  deux  enfants,  survivant  son 
père,  ne  pourra  pas  recueillir,  parcequ'il  aura  eu  un  frère 
aîné.  Cependant  celui-ci  n'aura  lui-même  rien  recueilli, 
parcequ*il  sera  mort  avant  son  père.  Qui  recueillera  donc 
en  pareil  cas  ?  Ce  sera  ou  un  enfant  mâle,  ou  une  fille,  ou 
d'Ezekiel,  ou  de  Benjamin,  ou  d'Alexander  Hart,  peut  être 
même  une   fille  de  Moses  Hart  le  grevé,  et,  cependant, 
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celui-ci  aura  laissé  un  enfant  mâie  !  Nous  voilà  donc,  dans 
ce  système,  en  pleine  contradiction  avec  les  termes  du  tes- 
laroent  et  en  pleine  opposition  à  l'intention  du  testateur. 
Que  l'on  remarque  encore  que  la  condition  e^t  :  si  le  dit 
Mo9es  Hart  décède  "  sans  enfant  mâle  né  ou  a  naître  ;  '' 
S'il  laisse  un  enfant  mâle,  même  à  nattre,  la  condition  est 
donc  remplie,  et  cet  enfant  est  donc  appelé,  et  le  S3ui 
appelé,  bien  qu*il  ait  pu  avoir  un  frère  aine,  mais  qui  serait 
prédécédé. 

II  faut  donc  appliquer  le  même  raisonnement  au  legs  par- 
ticulier  dont  il  s'agit  en  cette  cause,  et  qui  forme  le  7ème 
article  du  testament.  Ce  legs  porte  substitution  au  profit 
de  celui  des  enfants  mâles  de  Benjamin  Hart,  qui,  au  décès 
de  leur  père,  se  trouvera  être  le  plus  âgé,  encore  qu'il  ne 
soit  pas  le  premier  né.  L'intimé  est  dans  ce  cas  ;  il  avait 
un  frère  aine,  il  est  vrai,  Aaron  Philip  Hart,  mais  ce  frère 
aine  est  mort  longtemps  avant  son  père. 

Le  testateur,  après  avoir  fait  un  grand  nombre  de  legs 
particuliers,  avait  nommé  ses  quatre  fils  ses  légataires  uni' 
versels,  et  choisi  pour  exécuteurs  testamentaires  ses  deux 
fils  Moses  et  Ezekiel,  et  le  Sr.  Robert  Lester,  qui  compris 
rent  si  bien  que  le  testament  portait  substitution,  qu'ils  le 
firent  publier  en  justice  deux  mois  après  la  mort  de  son 
auteur. 

Le  dernier  moyen  invoqué  en  appel,  et  qu'il  me  reste  à 
noter,  est  qu'il  n'y  a  pas  de  preuve  suffisante  du  mariage 
de  Benjamin  Hart  et  de  la  naissance  de  ses  deux  fils.  A 
mes  yeux,  cette  preuve  est  complète.  Le  testateur,  ses  fils 
et  leurs  familles  appartenaient  tous  à  la  religion  judaïque, 
Ce  n'est  qu'en  1829  qu'un  acte  de  la  Législature  du  Bas- 
Canada  (9  Oeo.  4,  ch.  75),  a  permis  aux  juifs  d'avoir  des 
registres  authentiques  pour  constater  leur  état  civil  :  *'*'  Tout 
ministre  de  la  religion  judaïque,"  porte  la  7ème  section, 
•  •••^^  tiendra  un  registre  en  duplicata  de  tous  actes  de  ma- 
riage et  de  toutes  naissances  et  sépultures  etc."  Puis  il  est 
déclaré  que  toute  les  dispositions  de  notre  statut  de  la  35 
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Geo.  3,  ch.  4,  concernant  les  registres  de  l'état  civil,  s*ap- 
pliqueront  aux  registres  tenus  sous  l'autorité  de  ce  nouvel 
acte.  (Sect.  7  et  8.) — ^Or  Tacte  de  la  35e  Geo.  3,  porte, 
(sect.  13),  "  que  dans  tous  les  cas  où  les  registres  d'aucune 
paroisse,  église  protestante  ou  congrégation,  ne  pourraient  se 
trouver,  ou  qu'il  n'en  aurait  pas  été  tenu,  rien  dans  cet  acte 
ne  sera  censé  s'étendre  à  empêcher  de  faire  la  preuve  des 
baptêmes,  mariages  et  sépultures,  tant  par  témoins  que 
par  papiers  ou  registres  de  famille,  ou  par  autre  moyen 
accordés  par  la  loi,  réservant  aux  parties  adverses  le  droit 
de  détruire  ou  réfuter  telle  évidence."  Los  juifs,  sujets  bri- 
tanniques, doivent  avoir  tout  le  bénéfice  de  celte  loi,  d'au- 
tant plus  que  l'acte  déclaratoire  de  la  1ère  Guil.  4,  ch.  57, 
reconnaît  qu'ils  "  ont  droit,  et  seront  censés,  considérés  et 
regardés  comme  ayant  droit  à  tous  les  droits  et  privilèges 
des  autres  sujets  de  sa  Majesté,  ses  héritiers  et  succes- 
seurs, à  toutes  intentions,  interprétations  et  fins  quel- 
conques, etc  "  Jl  est  prouvé  dans  la  cause  qu'il  n'y  avait 
pas  aux  Trois-Rivières  de  registres  de  l'Etat  civil  des  per- 
sonnes professant  le  judaïsme  ;  l'appelante  Mary  McCarthy 
en  a  elle  même  donné  une  admission  formelle  dans  la  cause. 
De  là,  la  nécessité  dans  laquelle  s'est  trouvé  Benjamin 
Hart  d'aller  à  New-York,  faire  constater  devant  un  ministre 
de  t-sa  congrégation  religieuse,  la  naissance  de  ses  enfants. 
Il  y  en  a  un  certificat  dans  la  cause,  donné  même  sous  ser- 
ment, le  31  mars,  1857,  par  le  Révérend  M.  Lyons,  se  disant 
*Mhe  minister  of  the  congregation  Sheareth  Israel,  in  the 
eity  of  New- York,"  el  avoir  en  cette  qualité  la  garde  des 
registres  de  naissances,  mariages  et  sépultures,  appartenant 
à  cette  congrégation.  Ce  certificat  contient  un  extrait  de 
ces  registres,  lequel  constate  le  mariage  du  dit  Benjamin 
Hart,  à  New- York,  avec  dame  Judy  Harriot  Hart,  la  dé- 
claration que  de  ce  mariage  étaient  nés,  aux  Trois-Rivières, 
deux  fils,  savoir,  Aaron  Philip,  le  29  juin,  1811,  et  l'intimé^ 
le  8  avril,  1813.  L'appelante  a  prétendu  que  ce  certificat 
n'était  pas  conforme  à  ce  qu'exige  notre  statut  de  1853, 
ch.  19.    Il  me  semble  au  contraire  qu'il  en  remplit  toutes  les 
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conditions,  et  que,  par  conséquent,  il  doit  faire  preuve  de 
son  contenu  prima  facie.  C'était  à  l'appelante  à  en  nier 
formellement  la  vérité,  par  écrit,  au  désir  de  la  7e.  section, 
ce  qu'elle  n'a  pas  fait  ;  mais  en  supposant  que  ce  certificat 
serait  défectueux,  la  preuve  des  faits  dont  il  s'agit,  n'en 
serait  pas  moins  suffisamment  établie  par  d'autres  parties 
du  dossier. 

A  l'acte  de  vente  du  7  septembre,  1832,  que  le  dit  Benja- 
min Hart  a  fait  du  terrain  en  question  à  son  frère  Moses 
Hart,  est  intervenu  le  dit  Aaron  Philip  Hart.  Il  est  vrai 
qu'il  n'y  est  pas  dit  qu'il  est  le  fils  de  Benjamin,  mais  il  y 
intervient  pour  garantir  la  vente  avec  son  père.  Quel  motif 
aurait  donc  eu  l'acheteur,  son  oncle,  de  le  faire  ainsi  inter- 
venir, s'il  n'avait  pas  été  son  neveu,  alors  le  fils  aîné  du 
vendeur?  Moses  Hart  devait  connaître  les  enfants  de  son 
frère,  et  en  faisant  ainsi  intervenir  Aaron  Philip  Hart  à 
l'acte  de  vente,  il  le  reconnaisssait  par  cela  même  pour  être 
alors  le  fils  aine  de  son  frère,  et  habile  à  recueillir  l'héri- 
tage substitué,  s'il  venait  à  survivre  à  son  père.  C'est 
encore  pour  se  prémunir  contre  l'événement,  par  le  prédécès 
du  dit  Aaron  Philip  Hart,  de  l'ouverture  de  la  substitution 
au  profit  d'un  autre  enfant  mâle  du  dit  Benjamin  Hart,  que 
l'acheteur  Moses,  a  stipulé  qu'il  ne  paierait  le  prix  de  vente 
que  quand  le  vendeur  serait  prêt  à  l'employer  à  l'acquisi- 
tion d'un  autre  terrain  avec  le  titre  de  bailleur  de  fonds  à 
son  profit.  Il  y  a  là,  de  la  part  de  Moses  Hart,  une  recon- 
naiïssance  du  mariage  de  son  frère  Benjamin,  et  de  la  nais- 
sance de  son  fils  Aaron  Philip  ;  et  une  telle  reconnaissance 
fait  preuve  contre  les  défendeurs,  représentants  du  dit  Moses 
Hart,  et  ce  d'autant  plus  que  l'appelante  elle  même  in- 
voque le  susdit  acte  de  vente,  par  son  exception  péremptoire. 
H  y  a  plus,  c'est  que  ce  mariage  et  cette  naissance  sont 
admis  par  la  dite  Mary  McCarthy  dans  la  seconde  partie 
de  son  exception.  Voici  comme  elle  s'y  exprime,, •••  "  la 
dite  Majy  McCarthy,  en  sa  dite  qualité,  dit  de  plus,  que 
Aaron  Philip  Hart,  écuyer,  avocat,  de  la  cité  de  Montréal, 
était  et  est  l'enfant  mâle  aîné,  issu  du  légitime  mariage  dt 
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Benjamin  Hart  avec  Harriet  Judith  Hart,  ces  deux  derniers 
nommés  en  la  déclaration  du  dit  demandeur." 

M.  Dumoulin,  ancien  notaire,  dit  dans  sou  témoignage  : 
"  Je  sais  que  Benjamin  art,  après  son  mariage  à  New- 
Yo  k  avec  Harriet  Judith  Hart,  est  venu  demeurer  aux 
TroisRivières,  et  a  eu  plusieurs  enfants  dont  Aaron  Philip 
et  it  l'aîné,  et  Arthur  Wellington,  (l'Intimé),  était  le  cadet. 
Toute  la  famille  de  Benjamin  Hart  était  juive."  Il  j  a  preuve 
authentique  que  le  dit  Aaron  Philip  Hart  est  décédé  avant 
son  père,  étant  mort  en  1843,  et  son  père  seulement  en 
1852.  L'on  trouve  dans  la  cause  deux  affidavits  faits  par 
Caroline  et  Adolphus  M.  Hart,  enfans  d'Ezekiel,  à  Teffct 
qu' Aaron  Philip  Hart  était  décédé  avant  son  père,  et  que 
Tintimé  était,  à  la  mort  de  celui«ci,  le  plus  âgé  de  ses  fils  ; 
qu'il  était  d'usage  pour  leur  père,  et  pour  le  dit  Benjamin 
Hart,  de  conduire  leurs  enfants  des  Trois-Rivières  à  la  ville 
de  New-York,  peu  de  temps  après  leur  naissance,  afin  de 
faire  inscrire  leurs  noms  sur  le  Registre  de  la  congrégation 
judaïque  dans  cette  ville.  Il  est  vrai  que  ces  deux  per-* 
sonnes  sont  les  cousins-germains  de  Tintimé,  mais  les  dé* 
fendeurs  n'ont  pas  fait  rejeter  du  record  ces  deux  affida- 
vits. Du  reste,  la  preuve  de  l'intimé  est  suffisante  sans 
ces  affidavits.  Trois  des  défendeurs  ont  même  admis  par 
écrit  (pièce  54  du  dossier)  que  Pintimé  était  en  effet  le 
fils  aîné  du  dit  Benjamin  Hart. 

Sur  le  tout,  je  trouve  Ips  faits  de  la  cause  suffisamment 
établis,  et  je  suis  d'opinion  que  le  jugement  dont  est  appel 
devrait  être  confirmé. 

Stuart  et  Vannovous,  for  appellants. 

Laflamme,  Laflammb  et  Babnard,  for  respondent. 
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^"a?pÏaI^S?mÎ''^'|    district  of  QUEBEC. 

Before  : —  Sir  L.   H.    LaFontaine,    Bart.,   Chief-Justice, 
Atlwin,  Dutal  and  Carow,  Justices. 

Arnold, Appellant. 

and 
Campbsll, Respondent, 


The  plaintiff  sued  <mt  execution  in  aa- 
tis&otion  of  a  Jadgment  obtained  against 
the  defendant  in  an  hjrpotheoary  action  ; 
the  defendant  told  theomoer  charged  with 
the  writ  of  execution,  that  he  had  no  mo- 
▼cables,  whereapon,  the  officer  eeised  hii 
immoveables,  namely,  the  property  hypo- 
thecated, and  made  return  of  the  defen- 
dant's declaration  that  he  had  no  morea- 
bles  The  défendant  then  fyled  an  op- 
pofUion  iifin  d'annuler  seeking  to  set 
•side  the  seuare  in  question,  on  the  ground 
that,  having  moveftbles  at  the  time  of  the 
•eisnre,  the  sheriff  ought  to  have  seised 
them  before  his  immoveable  property  : 

Held: — That  such  opposition  will  be 
dismissed  on  demurrer,  the  defendant  not 
having,  in  limine^  attacked  and  denied 
the  sheriff's  return  alleging  his  the  de- 
fendant's declaration  that  he  had  no  mo- 
veables. 


Le  demandeur  ayant  fait  émaner  exé- 
cution sur  un  jugement  obtenu  contre  le 
défendeur  dans  une  action  hypothécaire  ; 
ce  dernier  dit  à  l'offioier  chargé  du  writ 
d'exécution,  qu'il  n'avait  point  de  meu- 
bles, sur  ce,  cet  officier  fit  la  saisie  des 
immeubles  du  défendeur,  et  notamment 
de  la  propriété  hypothéouée,  et  fit  rapport 
de  la  déclaration  du  détendeur  qu'il  n'a- 
vait pas  de  meubles.  A  cette  saisie  le  défen- 
deur fit  une  opposition  afin  d'annuler,  de- 
mandant la  nullité  de  la  saisie,  sur  ce  que, 
au  temps  d'icelle,  il  avait  des  meubles  que 
le  shérif  aurait  dû  saisir  avant  de  saisir 
ses  immeubles  : 

Jugé  : — Que  telle  opposition  doit  être 
renvoyée  sur  une  défense  en  droit,  le  dé- 
fendeur n'ayant  pas  d'abord,  dans  sa  dite 
opposition,  nié  les  allégués  du  rapport  du 
shérif,  dans  lequel  il  rapportait  que  le  dé- 
fendeur avait  déclaré  n'avoir  point  de 
meubles. 


Judgment  rendered  the  13th.  December,  1858 

The  Respondent,  plaintiff  in  the  court  below,  recovered 
judgment  'against  the  appellant  in  an  hypothecary  action 
instituted  against  him  as  the  possessor  of  real  estate  which 
he  held  as  the  legatee  of  his  father,  the  late  George  Arnold, 
the  debtor  who  mortgaged  it.  The  terms  of  this  judgment 
were,  "  condamne  en  conséquence  le  dit  défendeur,  comme 
"  détenteur  du  dit  immeuble,  à  payer  au  dit  Archibald 
*^  Campbell  la  dite  somme  de  onze  cent  neuf  louis,  dix- 
"  huit  chelins  et  huit  pence  courant,  avec  intérêt  sur  mille 
"  louis  à  compter  du  douze  septembre,  mil  huit  cent  qua- 
"  rante-buit,  jusqu'au  parfait  paiement,  si  mieux  n'aime  le 
*' dit  défendeur,  le  dit  James  Arnold,  abandonner  et  dé- 
"  laisser  en  justice,  sous  quinze  jours  de  la  signification 
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"  du  jugement,  le  dit  immeuble,  pour  icelui  être  vendu 
''  suivant  la  loi,  et  à  défaut  par  le  dit  James  Arnold  de 
*'  faire  le  dit  délaissement,  la  Cour  le  condamne  per- 
''  sonnellement  à  payer  la  dite  somme  avec  intérêt  et 
''  dépens.*' 

The  appellant  not  having  complied  with  the  terms  of  the 
jiidgment,  the  respondent  issued  execution,  and  the  sheriff 
1  iiade  a  return  of  nulla  bona.  An  alias  writ  issued  in  the  usual 
I'.jrm  against  the  goods  and  chattels,  lands  and  tenements  of 
the  appellant,  when  he,  the  appellant,  after  having  refused  to 
J  ay  the  amount  of  the  judgment,  told  the  sheriff's  officer, 
ri.arged  with  the  writ,  that  he  had  no  moveables,  and 
thereupon  the  officer  seized  his  immoveables,  being  the 
j)roperty  hypothecated  in  favor  of  the  respondent,  and  his 
j.roces  verbal  of  seizure  setforth  the  refusal  of  the  appellant 
to  pay,  and  his  declaration  that  he  had  no  moveable 
j)roperty. 

The  appellant  then  filed  an  opposition  afin  d?annuler  in 
which  he  swore  that,  at  the  time  of  the  seizure  of  his  immo- 
veable property  in  question,  he  was  possessed  of  moveable 
properly  to  the  value  of  £103.  10.  6.,  a  statement  of  which 
was  filed  with  the  opposition  ;  and  prayed  to  have  the 
>L»izure  of  his  immoveable  property  declared  null  and  void, 
inasmuch  as  his  moveable  property  had  not  been  previously 
seized  and  taken  in  execution. 

To  this  opposition  the  respondent  demurred,  on  the 
irround  principally,  that  execution  having  issued  against 
the  appellant  as  détenteur  or  possessor  of  the  real  estate 
seized,  in  consequence  of  his  not  having  paid  the  amount 
for  which  judgment  was  rendered  against  him,  nor  exer- 
cised, within  the  time  prescribed  by  the  judgment,  his 
option  to  abandon  the  said  real  estate,  it  was  competent 
for  the  respondent  to  take  the  said  real  estate  in  execution, 
without  previously  discussing  his  personal  estate  or  mo- 
veables. 
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ïl  was  from  the  judgment  of  the  court  below,  maintain- 
ing this  demurrer,  that  the  appeal  was  instituted. 

Taschereact,  J.  T.  for  appellant,  contended  that  the 
judgment  was  erroneous  ;  that  in  the  court  below  he  had 
demurred  to  the  conclusions  of  the  plaintiff's  declaration  on 
the  ground  that  they  asked  for  a  condemnation  for  the 
amount  claimed,  unless  the  defendant  preferred  toabandoa 
the  property,  instead  of  praying  for  a  condenmation  to  aban- 
don the  property,  unless  the  defendant  preferred  paying 
the  amount  ;  and  that  the  court  below  while  dismissing  his 
demurrer,  had  nevertheless  not  awarded  costs  against  him, 
thereby  admitting  to  a  certain  extent  the  correctness  of  the 
conclusions  of  the  demurrer,  and  yet  the  judgment  on  the 
merits  condemned  the  defendant  in  the  terms  of  the  conclu- 
sions of  the  declaration,  for  it  condemned  him  personally  as 
to  the  costs  ;  and  the  pretension  of  the  appellant  was  that 
there  can  be  no  personal  condemnation  in  hypothecary 
actions,  (1)  and  this  was  the  question  which  the  Court  was 
called  upon  to  decide.  The  judgment  ought  to  have  con- 
demned the  defendant  to  abandon  the  property,  unless  he 
preferred  paying  the  amount.  That  the  judgment  of  the 
Court  below  was  equally  erroneous  in  dismissing  the  de- 
fendant's opposition,  inasmuch  as  by  our  law,  the  immo- 
veable property  of  a  defendant  could  not  be  seized  until 
after  his  personal  property  had  been  discussed  ;  (2)  and 
the  sheriff  having  seized  the  immoveable  property  of  the 
defendant  before  seizing  his  personal  property,  the  seizure 
was  consequently  null  and  void  ;  and  the  defendant's  oppo- 
sition ought  to  have  been  maintained. 

Stuabt,  G.  Okill,  Q>.  C.  for  respondent,  argued,  that  the 
hypothecary  action  being  in  rem^  the  property  affected  by  it 
could  be  proceeded  against;  that  it  made  no  difference 
whether  the  defendant  were  condemned  to  pay,  or  aWndon 
the  property,  or  whether  he  was  condemned  to  abandon  or 


(1)  Pothier,  Traité  de  rHypothèqoê. 

(2)  25,  Cko.  m.  cap.  2,  mo.  31. 


36 

pay,  both  amounted  to  the  same  thing,  inasmach  as  by  bot  If 
he  had  the  same  option,  that  of  either  paying  the  amount  of 
abandoning  the  property.  With  respect  to  the  opposition  it 
was  merely  an  attempt  on  the  part  of  the  defendant  to  im-^ 
pose  upon  the  Court  and  to  profit  by  bis  own  fraud,  for  it 
appeared  by  the  sheriff's  return  that  the  defendant  himself 
bad  tokl  the  officer  charged  with  the  writ  that  he  had  no 
moveables,  and  then  after  having  mdslead  the  baililF,  he 
wanted  to  profit  by  his  own  deceitful  act,  and  lo  set  aside 
the  seizure  on  the  ground  that  he  had  moveables  which  the 
sheriff  should  first  have  seized  ;  ibat  even  if  this  act  of  fraud 
had  not  been  practised  by  the  appellant,  the  resfx>ndeiit 
was  not  bound  first  to  discuss  his  moveables  in  the  case 
of  an  hypothecary  action  ;  (1)  that  this  doctrine  would  be 
ibund  to  be  in  accordance  with  the  law  of  France.  (2) 
That  the  object  of  the  appellant  was  quite  apparent; 
it  was  to  produce  a  lot  of  articles  of  little  value  and  cause 
a  delay  in  order  to  bring  them  to  sale,  while  he  would 
in  the  mean  time  remain  in  possession  of  the  property 
drawing  a  large  revenue  from  it;  that  the  respondent 
was  not  boimd  to  accept  payment  of  his  claim  in  part  ;  he 
was  entitled  to  the  whole,  and  if  he  could  be  kept  out  of 
his  claim  until  a  few  articles  were  sold,  which  the  appellant 
himself  only  valued  at  £103,  he  wotild  be  compelled  ta 
accept  bis  claim  piecempeal  or  remain  unpaid  altogether. 

CûitoUy  Justice,  dissentiente  : — I  bave  the  misfortUAie  to 
differ  from  the  majority  of  the  Court  in  this  case.  There 
are  two  points  in  the  cause  which,  though  not  pressed  at  the 
argument,  yet,  ought,  I  think,  to  be  alluded  to  v—k>  that  there 
is  not  sufficient  ground  alleged  in  the  opposition  to  justify  the 
Court  in  maintaining  its  conclusions.  I  am  of  opinion  that 
there  is*  quite  enough  alleged  in  the  opposition  to  justify 
the  concfasions  ;  it  sets  forth  that  the  sheriff  seized  the  im-' 
moveable  property  of  the  opposant,  although  he  had  mo* 
veables  at  the  time,  which  by  law  the  sheriff  was  bound  Ip 

{\)  \2  Vic.  c«p.  39.  8C0   70. 

^i)  Po;bt«r,  11.  p<>  bèt^ue^.urt.  P.'é'.im'vilrv,  «t  chftp   2,jecft  2'9%b. 
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seize  before  lie  conld  attaeh  his  immoreables  ;  now  this  i« 
an  important  allegation,  and  one  which  the  opposant  ought 
to  have  been  allowed  to  prove  ;  the  plaintiff  ought  to  have 
pleaded  au  fonds  to  this  allegation  ;  and  if  the  defendant 
proved  it,  he  would  certaiiitly  have  been  entitled  to  the  con- 
clusions of  jiis  opposition,     The  second  point  is,  that  the 
judgment  was  for  £1100,  and  the  moveables  were  only 
valued  at  £103,  now  this  is  an  important  question  and  in- 
volves the  pria^ipie  as  to  whether  a  creditor  must  discuss 
the  moveables  of  his  debtor  before  he  can  proceed  against 
his  immoveables.  In  France  the  law  was  only  positive  as  to 
minors  in  This  respect,  but  the  french  law  in  this  particular 
has  been  superseded  in  this  country  by  statute  law,  which 
makes  it  imperative  on  the  sheriff  to  dispose  of  the  mo- 
veables before  he  sells  the  immoveables  ;  (1)  this  statute  is 
positive  in  its  terras,  and  does  not  give  the  sheriff  the  dis* 
cretion  to  proceed  against  the  moveables  first,  only  in  cases 
where  they  will  be  sufBcieot  to  satisfy  the  full  amount  cf 
the  judgment,  it  says,  he  shall   sell  thera  whether  such 
moveables  are  sufficient  or  insufficient  for  that  purpose, 
and  this  is  a  wise  and  equitable  provision  of  law,  inas« 
much  as  it  gives  à  defendant  a  short  delay  during  which 
perhaps  he  might  be  able  to  obtain  the  means  of  satis- 
fying the  judgment  and  thereby  save  hi«  property  ;  and  again, 
although,  as  in  this  case,  the   moveables  were  only  worth 
£100,  yet,  even  this  deduction  would  be  am  object  to  a  de- 
fendant, inasmuch  as  he  could  more  easily  obtain  a  loan  of 
£1000  than  of  £110a     In  short,  I  hold  that  the  law  allows 
the  sheriff  no  discretion,  he  must  dispose  of  the  moveables 
first,  no  matter  what  their  value  is  ;  of  course,  1  do  not  pre- 
tend that  if  the  moveables  were  all  but  valueless  that  he 
would  be  bound  to  sell  them  first,  I  mean  of  course  a  rea- 
sonable discretion,  not  to  sell  articles  of  so  little  value  that 
the  effect  would  only  be  to  increase  the  costs  against  the  de- 
fendant; in  all  other  eases  he  is  bound  to  discufis  the  mo- 


il} 2fi,  Geo  3,  oftp.  2,  jao.  3L 
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reables  first,  and,  as  I  pretend,  should  have  done  so  in  the 
present  instance. 

Sir  L.  U.  LaFontaine,  Bart.  Juge-en-Chef*— Le  18  mars> 
1857,  le  demandeur  obtient  contre  le  défendeur  un  juge- 
ment en  déclaration  d'hypothèque  pour  la  somme  de 
£1109-.  18.  8,  avec  intérêt  sur  £1000  à  compter  du  12  sep- 
tembre, 1848^  et  les  dépens  taxés  à  £20.  3.  8,  et  av«c  l'al- 
ternative ordinaire  si  mieux  n'aime  délaisser  etc. 

Le  jugement  est  signifié  au  défendeur  personnellement  le 
27  du  même  mois. 

Le  19  juin  suivant,  (le  défendeur  n'ayant  pas  fait  de  dé- 
laissement), le  demandeur  fait  émaner  un  bref  d'exécution 
par  lequel  il  est  enjoint  au  shérif  d'en  prélever  le  montant, 
"  of  the  goods  and  chattels,  lands  and  tenements  of  the  said 
James  Arnold.'* 

Le  25,  le  shérif  fait  le  rapport  suivant,  au  dos  de  ce  bref: 
"  The  within  named  defendant  hath  not  to  my  knowledge 
any  goods  or  chattels  within  my  district,  whereby  I  can 
levy  the  amount  of  this  writ  or  any  part  of  the  same  J' 

Le  4  juillet,  le  demandeur  fait  émaner  un  nouveau  bref 
d'exécution  dans  les  mêmes  termes  ci-dessus  cités  du  pre- 
mier, lequel  bref  est  rapporté  le  10  novembre,  avec  la  dé- 
claration suivante  du  shérif:  "The  wilhin  named  defen- 
dant hath  not  to  my  knowledge  any  goods  or  chattels  within 
my  district,  whereby  I  can  levy  the  amount  of  this  writ,  or 
any  part  of  the  same;  I  have  in  consequeace  seized  the 
lands  and  tenements  of  the  said  defendant  as  described  in 
the  procès-verbal  of  seizure  hereunto  annexed,  which  I  am 
advertizing  according  to  law,  but  now  return  this  writ  by 
reason  of  the  opposition  afin  (Vannuler  of  the  said  defendant 
herewith  filed.'^ 

L^'immeuble  saisi  est  celui  là  même  qui  est,  par  le  juge- 
ment du  18  mars,  1857,  déclaré  être  hypothéqué. 
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La  saisie  en  a  été  faite  le  6  juillet,  1857,  par  Phuissic-r 
Richard  dont  le  procès- verbal  accompagne  le  rapport  du 
shérif.  Dans  ce  procès-verbal  de  saisie,  l'huissier,  aprc.> 
avoir  constaté  le  refus  du  défendeur  de  payer  le  montant  ce 
la  condamnation  sur  le  commandement  qu'il  lui  en  avait 
fait,  certifie  ce  qui  suit  ;  "  à  ce  refus  je  lui  ai  déclaré  que; 
j'allais  saisir  et  exécuter  ses  meubles  et  effets,  mais  le  dit 
James  Arnold  m'ayant  déclaré  n'avoir  aucuns  meu- 
bles ou  effets  mobiliers,  je  lui  ai  déclaré  que  j'allais  saisir 
ses  immeubles,  comme  de  fait  j'ai  pris,  saisi  et  mis  sout« 
la  main  de  la  reine  et  justice  ce  qui  suit,"  savoir  le  susdit 
immeuble. 

Par  son  opposition,  le  défendeur  demande  que  la  saisio 
de  l'immeuble  soit  déclarée  nulle,  parce  que,  dit-il,  il  était 
au  temps  de  la  dite  saisie,  propriétaire  et  en  possession  de 
meubles  et  effets  mobiliers  d'une  valeur  excédant  cent  louis, 
ainsi  qu'il  appert  par  l'état  annexé  contenant  en  détail  une 
liste  d'une  partie  des  dits  effets,  et  que  le  shérif  n'avait  pas 
le  droit  de  procéder  à  la  vente  du  dit  immeuble,  sans  avoir 
au  préalable  disposé  de  ses  meubles.  Dans  Tétat  en  ques- 
tion, les  effets  qui  y  sont  mentionnés  sont  évalués  par  le 
défendeur  à  la  somme  de  £103.  10.  6. 

L'opposition  a  été  contestée  par  le  demandeur  par  une 
défense  au  fonds  en  droit  ;  et  sur  cette  contestation  est  inter- 
venu, le  5  avril,  1858,  le  jugement  dont  est  appel.  Ce  ju- 
gement maintient  la  défense  en  droit  et  déboule  le  défen- 
deur de  son  opposition;  "  considering,"  y  est-il  dit,  "  that 
the  reasons  alleged  in  support  of  the  said  défense  au  fowJs 
en  droit  are  sufficient  to  warrant  the  conclusions  thereof,  and 
that  the  said  défense  au  fonds  en  droit  is  well  founded  in 
law." 

Les  raisons  assignées  par  écrit  au  soutien  de  la  défense 
en  droit  étaient  celles-ci  : 

lo  Because  it  appears  by  the  writ  and  declaration  in 
this  cause,  that  the  action  instituted  by  the  said  Archibald 
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Campbell  against  the  said  James  Arnold,  and  upon  which 
the  judgment  in  this  cause  hath  been  rendered,  was  an 
action  en  déclaration  cf^ hypothèque  ;  and  that  by  the  said 
judgment  the  said  James  Arnold  was  condemned  as  déten- 
teur of  a  certain  real  estate  in  the  said  declaration  and 
judgment  mentioned,  which  said  real  estate  is  the  same  lot 
of  land  and  premises  seized  and  taken  in  execution  in  this 
cause. 

2o.  That  the  said  writ  of  execution  having  issued  upon 
the  said  judgment,  so  rendered  in  an  action  en  déclaration 
d'hypothèque^  and  the  said  James  Arnold  having  been  con- 
demned thereby,  as  détenteur  of  the  lot  of  land  and  premises 
therein  mentioned,  as  liable  and  bound  for  the  payment  of 
the  sum  of  money  in  the  said  judgment  mentioned,  it  was 
competent  to  the  said  Archibald  Campbell  to  seize  and 
take  in  execution  in  satisfaction  of  the  said  judgment,  the 
said  lot  of  land  and  premises  so  declared  liable  and  bound 
as  aforesaid,  having  duly  served  the  said  judgment  upon 
the  said  James  Arnold,  and  the  delay  of  fifteen  days  from 
the  service  of  the  said  judgment,  within  which  he  could 
exercise  the  option  thereby  granted  to  him,  having  expired, 
as  appears  by  the  record  and  proceedings  in  this  cause. 

So.  Because  the  said  judgment  so  rendered  in  this  cause 
was  duly  served  upon  the  said  James  Arnold,  and  because 
the  delay  of  fifteen  days  having  elapsed  from  the  service 
thereof  upon  him,  without  that  the  said  James  Arnold  had 
exercised  the  option  of  making  the  délaissement  therein 
mentioned,  the  said  Archibald  Campbell  by  law  could  le- 
gally take  in  execution,  and  sell  in  this  cause,  the  said  lot 
of  land  and  premises,  in  satisfaction  of  the  sum  of  money 
for  which  the  said  lot  of  land  and  premises  were  declared 
liable  as  aforesaid,  without  discussing  in  the  first  instance 
the  personal  estate  of  the  said  James  Arnold. 

4o.  Because  the  said  Archibald  Campbell  could  not  Ie« 
gaily  seize  and  take  in  execution  in  this  cause  the  goods 
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and  chattels  of  the  said  James  Arnold  in  satisfaction  of  the 
said  jadgment 

5o.  because  the  opposition  afin  d^annuler  of  the  said 
James  Arnold  in  this  cause  is  wholly  without  foundation 
and  is  absolutely  null  and  void. 

A  mes  yeux,  les  allégués  de  Popposition  ne  sont  pas  suffi- 
sants, dans  l'état  de  la  cause,  pour  qu'elle  puisse  être  ad- 
mise. En  présence  du  rapport  formel  de  Thuissier  saisis- 
sant, que  le  défendeur  lui  avait  déclaré  qu'il  n'avait  pas  de 
meubles,  il  était  nécessaire  que  ce  rapport  fût  attaqué  in  /t- 
mtne  par  l'opposition  même  ;  le  défendeur  devait  y  affirmer 
qu'il  n'avait  fait  aucune  telle  déclaration,  et  que  par  consé- 
quent le  rapport  de  l'huissier  était  faux,  et  déclarer  en  même 
temps  qu'il  entendait  s'inscrire  en  faux  contre  ce  rapport. 
Eût-il  eu  des  meubles  à  l'époque  de  la  saisie  immobilière, 
sa  déclaration  qu'il  n'en  avait  pas  doit  l'exclure  aujourd'hui 
du  droit  d'attaquer  cette  saisie  sur  le  seul  fondement  que 
ces  meubles  n'ont  pas  été  discutés.  Puisqu'il  n'impugne 
pas,  ni  par  les  énoncés  de  son  opposition,  ni  par  le  ser- 
ment qui  l'accompagne,  la  vérité  du  rapport  de  l'huissier, 
il  est  censé  reconnaître  l'exactitude  de  ce  rapport,  et,  au 
dossier,  le  rapport  subsiste  dans  toute  sa  force.  S'il  avait 
réellement  des  meubles,  la  déclaration  qu'il  a  faite  est  un 
acte  de  mauvaise  foi  dont  il  doit  subir  les  conséquences. 
Comme  il  ne  nie  pas  avoir  fait  cette  déclaration,  si  son  op- 
position telle  que  formulée  était  admise,  il  s'en  suivrait  que 
sa  mauvaise  foi  triompherait  sur  la  bonne  foi  de  son  créan- 
cier et  sur  celle  de  l'officier  saisissant. 

Le  dernier  moyen  invoqué  dans  la  défense  en  droit  suffit 
pour  faire  renvoyer  l'opposition. 

Taschereau,  Dutal  and  Taschereau,  for  appellant. 

Stuart,  6.  Okill,  Q.  C.  for  respondent. 


QUEEN'S  BENCH, 
Appeal  Sids. 
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DISTRICT    OF    QUEBEC. 


Before: — Sir  L.  H.  Lapontaink,  Bart.  Chief-Justice, 
Aylwin,  Duval  and  Caron,  Just  ices. 

Pentland  et  al • Appellants. 

and 
Drolet Respondent. 


Held  : — That  in  cases  of  appeals  from 
the  Circuit  Coart,  the  copy  of  the  appeal 
bond  to  be  served^  must  be  certified  by 
the  clerk  of  the  Court  in  whose  office  the 
bond  is  filed  under  the  provisions  of  the 
20th.  Vict.  cap.  44,  sec.  65,  and  not  by 
the  attorney  of  the  appellant,  otherwise 
the  appeal  will  be  dismissed. 


Jugé  : — Que  sur  appels  de  la  Cour  do 
Circuit,  la  copie  poor  signification  de 
l'acte  die  cautionnement  requis,  doit  être 
certifiée  par  le  greffier  de  la  Cour  au  bu- 
reau duquel  cet  acte  est  déposé  en  oonfir- 
mité  aux  dispositions  de  la  20me.  Vie.  oh. 
44.  sec.  65,  et  non  par  le  procureur  de 
rappelant,autrement  l'appel  sera  renvoyé. 


Judgment  rendered  the  16th.  December,  1858. 

The  respondent  moved  for  the  rejection  of  the  appeal,  on 
the  ground,  among  others  contained  in  his  motion,  that  the 
copy  of  the  bond  in  appeal  which  had  been  served  upon 
him  was  not  certified  by  the  clerk  of  the  Court  in  whose^ 
office  the  appeal  bond  was  deposited,  but,  on  the  contrary, 
was  merely  certified  by  the  attorney  of  the  appellant  ;  and 
that  the  appeal  in  the  present  instance  being  from  a  judg- 
ment rendered  in  the  Circuit  Court,  copy  of  the  appeal  bond 
so  certified  was  insufficient  and  illegal,  and  that  the  appeal 
must  therefore  be  declared  forfeited,  under  the  provisions  of 
the  20  Vic.  cap.  44,  sec.  65,  where  the  course  was  clearly 
and  positively  prescribed  as  to  the  manner  in  wich  appeal 
bonds  in  such  cases  should  be  certified. 

'*  La  Cour  ayant  entendu  les  parties  sur  la  motion  faite 
par  l'intimé  aux  fins  de  faire  déclarer  déserté  l'appel  inter- 
jeté en  cette  cause,  examiné  la  procédure  ;  et,  sur  le  tout, 
mûrement  délibéré  ;— Considérant  que  les  appelants  ont 
négligé  de  faire  signifier  copie  du  cautionnement  par  eux 
donné  et  fourni  en  appel,  accorde,  pour  cette  raison,  à 
l'intimé,  le  profit  de  la  dite  motion  ;  et,  en  conséquence^ 
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déclare  déserté  le  dit  appel,  et  forfaits  tous  les  droits  et  ré- 
clamations fondés  sur  le  dit  appel,  avec  dépens  en  faveur 
de  l'intimé  contre  les  appelants  ;  et  ordonne  que  le  dossier 
«oit  remis  à  la  dite  Cour  de  Circuit,  siégeant  à  Québec.''' 

Appeal  dismissed. 

Pentland  and  Pentland,  for  appellants* 

Secretan,  for  respondent. 


SUPERIOR  COURT.— QUEBEC. 

Before  : — Meredith,  Justice. 

(Young, Petitioner^ 
vs 
Lemieux  et  aly   Commissioners  of 
Public  Works Defendants. 


Held:— lo.  That  a  merchant  who,  in 
eompliance  with  instructiona  from  the 
oommisfliooen  of  public  works,  pur- 
ehuea  lands  for  them  under  the  1 3th.  and 
Hth.  Vic.  cap.  13,  is  not  a  mere  manda- 
tory, {TtMnd(ùaire)  bat  is  entitled  to  com- 
pensation for  such  services. 

2o.  That  he  has  a  right  to  have  his 
elaim  for  each  services  referred  to  arbi« 
tration,  nnder  the  8th.  section  of  the  said 
act 

3o.  That  he  ià  entitled  to  a  itkandamxu 
to  compel  the  oommissioBers  to  refer  sach 
elaim  to  arbitration,  under  the  general 
role  of  law,  that  a  mandamua  will  lie 
against  any  publio  officer  charged  by 
êicUute  with  the  performance  of  a  duty. 


Jugé:— lo.  Qu'un  marchand  qui,  en 
conformité  à  des  instructions  des  commis- 
saireades  travaux  pubiics,achète  des  terres 
pour  ce  département  en  vertu  des  disppsi- 
tions  de  l'acte  13me.  et  14me.  Vie.  cap.  13> 
n'est  pas  un  simple  mandataire,  Qiais  à 
le  droit  d'être  payé  pour  tels  services. 

2o.  Qu'il  a  droit  de  demander  que  sa 
réclamation  pour  tels  services  soit  référée 
à  des  arbitres  en  vertu  de  la  8me.  section 
du  dit  acte. 

3o  Qu'il  a  droit  â.  un  mandamus  pour 
contraindre  les  commissaires  à  référer 
telle  réclamation  &  des  arbitres,  et  ce  en 
vertu  de  la  règle  de  droit  qu'un  manda-- 
mua  émanera  contre  tout  officier  publio 
chargé  par  un  statut  de  l'exécution  d'un 
devoir.  • 


Judgmeut  rendered  the  18th.  December,  1858. 

The  facts  of  the  case  are  , disclosed  in  the  following 
observations. 

Meredith^  Justice. — In  this  case,  a  writ  of  Mandamus^ 
issued  against  the  commissioners  of  public  works,  and  the 
parties  have  gone  to  evidence,  and  have  been  heard  on  iha 
merits* 
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The  petitioner  alleges,  by  his  requête  libellée^  that  he  has 
a  claim  against  the  commissioners  of  public  works,  for 
services  rendered  by  him  at  the  instance  of  the  commis- 
sioners, from  the  month  of  January,  1868,  until  the  month 
of  October  in  the  same  year,  in  and  about  the  purchasing 
of  divers  extensive  and  valuable  tracts  of  land  in  the  neigh- 
bourhood of  the  city  of  Montreal  ;  that  the  commissioners 
have  refused  to  admit  his  claim,  or  to  submit  it  to  arbitra- 
tion ;  and  he  therefore  prays  that  the  commissioners  be 
required  and  directed  to  refer  his  claim  to  arbitration  as 
mcAtioned  in  the  conclusion  of  his  requête  libellée^ 

The  commissioners,  by  their  counsel,  have  declared  that 
they  do  not  wish  to  urge  any  objection,  of  a  merely  tech- 
nical nature,  against  the  claim  of  the  petitioner,  but^  upon 
the  merits  they  contend. 

Istly.  That  the  petitioner  has  not  shewn  that  he  has  any 
legal  claim  against  them. 

2ndly.  That  if  the  petitioner  has  any  legal  claim,  it  is 
not  one  in  lelation  to  which  an  arbitration,  under  the  statute^ 
can  take  place. 

Srdly.  That  the  referring  of  claims  to  arbitration  is  a  mat- 
ter in  the  discretion  of  the  commissioners  ;  and  one  in  rela- 
tion to  which  they  cannot  be  controlled  by  Her  Majesty»* 
Courts  of  Justice. 

As  to  the  first  point — the  petitioner's  claim — it  may  be  ob- 
served that  the  lands  purchased  were  of  great  value,  as  is 
evident  from  the  fact  that  the  price,  which  is  proved  not  to 
have  been  excessive,  exceeded  £40,000. 

Mr.  Compte,  the  agent  for  the  seminary,  who  were  sellers 
to  the  extent  of  £19,760,  says  that,  "  the  petitioner  caused 
**  the  property  purchased  from  the  seminary  to  be  surveyed  ; 
*^  and  that  he  was  the  only  person  with  whom  the  négocia-  . 
'^  tions  were  carried  oa  ''  and  Mr.  Compte  also  says  ^'  thai 
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^  ttie  petitioner  had  a  good  deal  of  trouble  in  these  flegc^ 
**  dations  ;  "  which  extended  over  a  period  of  several  months 
as  already  mentioned. 

As  to  the  sales  from  the  Ladies  of  the  Hôtel-Dîeu,  the  re- 
verend Mr.  Compte  says—**  It  is  to  my  personal  knowledge 
^  that  he  also  negotiated  the  said  sales  in  the  same  way 
•*  that  he  did  with  the  seminary  ;  I,  myself,  was  consulted 
**  by  the  Ladie?,  and  also  by  Mr*  Young  who  acted  as  a 
•*  kind  of  intermediary  between  the  parties.'*  The  evidence 
of  Mr.  Glackeraeyer  exactly  agrees  with  that  of  the  reverend 
Mr.  Compte  ;  and  Mr.  George  Weekes,  who  acted  as  the 
agent  of  the  L,adies  of  the  Hdtel-Dieu,  upon  the  occasion  of 
the  sale  made  by  them,  says  "  The  negotiations  for  the  sale 
"  were  carried  on  solely  by  Mr-  Young  ;  and  it  was  bet- 
**  Ween  bira  and  myself  that  the  said  negotiations  were 
**  carried  on,  and  the  term  and  conditions  agreed  upon.  •  •  « 
**  and  it  is  to  my  knowledge  that  the  plaintiff  took  conside- 
^  table  trouble  and  pains  in  effecting  the  said  sale." 

Mr.  Ostell,  surveyor,  says  that  the  lands  in  question  were 
surveyed  by  him,  under  the  direction  of  the  petitioner  for 
the  defendants. 

In  addition  to  this  parole  evidence,  the  petitioner  has 
£led  14  communications,  in  writing,  from  the  public  au- 
thorities, to  him,  in  relation  to  those  lands  ;  and  1 1  letter» 
from  him  to  the  officers  of  the  government,  on  the  same 
subjects 

All  tbe  witnesses  who  have  been  examined  on  this  point 
say  that  services  such  as  tboscf  rendered  by  the  plaintiff^ 
with  respect  to  the  sales  in  question  ;  are  usually  paid  for 
by  a  commission  varying  from  1  per  cent  to  2|  per  cent, 
according  to  the  amount  of  the  price  ;  M.  Weekes,  who 
acted  as  agent  of  the  Ladies  of  the  Hôtel-Dieu,  says,  he, 
himself,  received  a  commission  of  one  per  cent  on  the 
amount  of  the  sales  negotiated  between  the  petitioner  and 
him  ;  and  it  is  proved  that  the  petitioner  received  2^   per 
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teïit,  on  purchases  amounting  to  £38,000,  made  hy  him  tot 
the  Grand  Tnink  Railroad  Company. 

The  Court  is  not  called  upon  to  pronounce  any  opinion 
upon  the  reasonableness  or  unreasonableness  of  the  charge 
made  by  the  plaintiff, — the  question  to  be  considered,  with 
reference  to  this  branch  of  the  case,  is  simply  this  : — Has 
the  petitioner  shewn  that  he  has  any  legal  claim  against  the 
commissioners  ;  and,  according  to  ihe  evidence,  to  which 
I  have  already  alluded,  in  my  opinion  that  question  must 
be  answered  in  the  affirmative. 

The  learned  counsel  for  the  defendants  contended  that  in 
this  matter  the  plaintiff  was  the  mere  mandatory,  mando 
tatrCj  of  the  defendants  ;  that,  therefore,  he  is  to  be  pre*- 
sumed  to  have  acted  from  friendly  motives — or,  as  the 
French  authors  say,  to  have  performed  un  office  d*ami  ;  and 
that  his  services  are  to  be  deemed  gratuitous.  In  support 
of  this  position,  Pothier,  Mandat,  no.  3,  and  Duranton,  18 
vol.  no.  195,  were  cited.  I  do  not^  however,  see  anything 
either  in  the  nature  of  the  services  rendered,  or  in  the  po- 
sition of  the  parties  to  justify  this  view  of  the  case  ;  and 
the  passages  cited  from  Pothier  and  Duranton  do  not  seem 
to  me  to  be  applicable  in  the  present  instance. 

The  contract  between  the  parlies,  as  I  regard  it,  was  not 
a  mandate  without  hire,  but  an  agency  for  hire  ;  and  the 
following  passage  from  Bellh  principles  of  the  Law  of 
Scotland^  is  probably  as  true  with  respect  to  the  course  of 
business  in  Canada,  as  in  Scotland.  That  author,  at  no. 
217,  says:  ^*  Mandate  was  in  the  Roman  Law,  and  still 
*'  is,  a  binding  contract,  by  which  one  empowers  another 
"  to  manage  any  business  for  him  without  hire.  But  it  has, 
"  with  us,  been  almost  superseded,  by  agency  or  factory, 
"  which  is  the  employment  of  another  for  hire,  to  do  the 
"  business  as  factor  for  the  employer." 

The  number  of  Duranton  »ext  but  one  to  that  cited  by 
the  learned  t^ounsel   for  the  defendants,  makes  strongly 
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in  favor  of  ihe  petitioner.  The  passage  is  as  follows— 
"  No.  197.  Au  surplus  quoique  le  mandat  soit  gratuit  de  sa 
"  nature,  cela  n'est  vrai  néanmoins  que  dans  le  cas  où  on 
"  peut  le  considérer  comme  un  office  d'ami,  et  non  lorsqu'il 
"  est  l'exercice  d'une  profession.  Dans  ce  dernier  cas,  le 
"  salaire  est  dû  suivant  la  nature  de  l'affaire  et  au  taux 
"  réglé  par  la  loi  ou  l'usage  ;  il  est  censé  stipulé  et  promis. 
"  Tel  est  le  cas  où  je  charge  un  avoué  d'occuper  pour  moi 
"  dans  telle  affaire,  un  agent  de  change  de  me  vendre  ou 
"  de  m'acbeter  des  rentes  sur  l'état,  un  commissionnaire  de 
"  vendre  mes  vins,  etc.,  etc.  Dans  tous  ces  cas  et  autres 
**  analogues,  je  dois  le  salaire  d'usage  ;  il  est  tacitement 
"  convenu." 

As  lo  the  second  point  urged  by  the  defendants,  namely, — 
that  this  is  not  a  case  in  which  an  arbitration  ean  take 
place  under  the  statute  without  going  over  the  different  sta- 
tutory enactments  on  this  subject,  it  is  sufficient  to  observe 
that  they,  in  effect,  provide  that  all  disputed  claims  against 
the  commissioners,  "  unless  the  same  be  made  for  salary, 
"  wages,  or  allowances,  by  any  subordinate  officer  or  person 
"  in  the  employ  of  the  said  commissioners,  "  shall  and 
may  be  referred  to  arbitrators.  (1) 

It  could  not,  I  think,  be  contended  that  Mr.  Ostell,  who 
surveyed  the  lands  in  question,  or  Mr.  Doucet  who  pre- 
pared the  deeds,  or  Mr. — now  Sir  Louis, — LaFontaine  who 
acted  as  legal  counsel  on  the  same  occasion,  should  be 
regarded  as  subordinate  officers,  or  persons  in  the  employ 
of  the  defendants  ;  and  yet,  it  appears  to  me  that,  in  prin- 
ciple, the  petitioner  is  in  the  same  position  as  the  persons 
just  mentioned.  A  commission  merchant  who  may  act  for 
a  great  number  of  persons  in  that  capacity,  in  the  course  of 
the  same  day  or  hour,  cannot,  I  think,  be  said  to  be  in  the 
employ  of  each  and  all  of  the  persons  for  whom  he  acts. 
The  object  of  the  law  seems  to  have  been  to  give  all 
claimants  against  the  commissioner3  a  right  to  go  before 

(1)  13  «ad  U  Viot.  oap.  13,  leo.  8. 
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arbitrators,  excepting  where  this  cannot  be  done  without 
producing  or  encouraging  insubordination  in  the  depart- 
ment under  their  control  ;  and  the  case  of  the  petitioner 
clearly  does  not  come  within  the  reason  of  the  exception. 

It  may  be  added  that  it  is  only  reasonable  that  persons 
having  disputed  claims  against  the  commissioners  of  public 
works  should  be  afforded  a  mode  of  having  their  claims 
adjudicated  upon  by  persons  not  only  disinterested  but 
unbiassed  ;  and  as  the  law  under  consideration  has  that 
object  in  view  it  ought  to  receive  a  liberal  construction. 

For  these  reasons,  I  think  that  the  claim  of  the  petitioner 
cannot  be  regarded  as  that  "  of  a  subordinate  officer,  or 
"  person  in  the  employ  of  the  commissioners,"  and  there- 
fore that  it  is  a  claim  that  may  be  referred  to  arbitrators, 
under  the  statute. 

As  to  the  discretionary  power  contended  for  by  the 
learned  counsel  for  the  defendants,  I  do  not  think  it  exists. 
The  statute  alleges,  in  effect,  thet  all  disputed  claims 
against  the  commissioners,  with  certain  exceptions,  shall 
and  may  be  submitted  to  arbitration.  If,  as  I  ha^'e  endea- 
vored to  shew,  this  is  not  one  of  the  excepted  claims,  then 
there  can  be  no  difficulty  as  to  the  words  "  shall  and  may," 
as  above  used,  being  deemed  imperative. 

It  was,  however,  I  believe,  contended  that  a  mandamus 
ought  not  to  be  granted  against  the  defendants  as  they  are 
officers  of  the  crown  ;  but  the  authorities  cited  by  the 
learned  counsel  for  the  petitioner  show  that  that  pretension 
cannot  be  maintained.  And,  as  a  general  rule,  a  mandamus 
will  be  granted  against  any  public  officer  charged  by  statute 
with  the  performance  of  a  duty.  In  The  King  vs.  The  Lords 
Commissioners  of  the  Treasury,  Hav.  and  Man.  600,  Lord 
Denman  observed,  *'  I  cannot  assent  to  the  argument  that 
*'  the  Court  cannot  issue  a  marulamuH  to  th«^  Lords  of  the 
*'  Treason ry  brcavxe  they  are  officers  of  the  crown.  The  crown 
"  has  nothing  more  to  do  with  them  than    with   any   other 
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''  public  officer,^' — and  that  opinion  was  concnrred  in  by- 
the  other  judges*  And  in  the  Queen  vs.  The  LatdB  of  the 
rreasuiy,  Perry  and  Davidson's  Rep.  vol.  2,  p.  50S.  Sir 
J.  Campbell,  now  Chief-Justice  of  the  Queen's  Bench,  Sir 
F.  Pollock,  now  Chief  Baron  of  the  Exchequer,  and  Sir 
W.  W.  Pollett,  expressly  admitted  that  "  if  the  Lords  had 
refused  to  hear  the  appeal  the  Court  might  have  issued  a 
mandamus.^^  Upon  the  whole  the  Court  is  of  opinion  that 
ihe  petitioner  is  entitled  to  a  peremptory  writ  of  mandamus 
as  prayed  for. 

Stuart  and  VANironrovs,  for  petitionee 
AifDSRSoir  and  Pahkht,  for  defendants^ 


No.  365. 


SUPERIOR  COURT.— MONTREAl^ 

Before  : — ^Badolet,  Justice. 

LxrtfvRB,,..... ^  PUdnUf. 

vs. 

Valine, ••• .,  DefemUmi. 

and 
^Vall^b  et  al,. ...>.. ^Petitioners. 


Held  ;-*t7xidiBr  the  12  Viet  oap.  42, 
leet  12  :  That  tiro  yean  alter  JadgmenI 
obtained  agafiiH  a  defeadaat  arretted 
OQ  a  copiai,  aod  notwithetanding  aetion 
Vroui^t  V  the  ptainUff  agftlnst  bail  t6 
the  aheriir  urn  anignment  of  bail  bond, 
the  Court  will,  on  oaue  shewn,  allow  se- 
enritr  to  be  girea  for  the  surrender  of 
the  defiHuUnt,  as  pnvidMi  l]tsr  the  8th. 
Netionofthalaet 


Juffé  :— Sou  la  12tae.  Viet,  ehap.  42, 
sec.  12  :  Que  deux  ans  après  JucemenI 
obtenu  contre  un  défendeur  aiâté  em 
Tertu  d'un  tgpimê,  et  nooobsteat  Tinsti- 
tution  d'une  aotion  par  le  demandeur 
contre  des  cautionf  sur  tramait  du  eau- 
tiennement  par  le  shérif,  il  sera  permii, 
pour  cause  sufllsaaie,  de  donner  caution 
pour  la  eompanition  du  défendeur,  tel 
que  pourru  par  la  Ssae  section  du  dit  acte. 


Jndgtnènt  rendered  the  30th.  day  of  December,  1858. 

Badoibt,  Jilstiee. — ^In  this  ease  a  'writ  of  capias  was 
issoed  on  the  lOtb.  December,  1856,  against  the  defendant, 
retnmable  on  the  1st.  January  following.  Before  the  return 
of  the  vnit  the  defendant  gave  bail  to  the  riierif^  and  an 
tppeaofMice  for  the  defendant  seems  to  have  been  entered 
m  th»  retnm  day  as  if  on  an  ordinary  writ  of  summons, 
md^riWttMrmade  to  quash  the  writ,  which  motion  was 
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dismissed.  Proceedings  were  had  in  the  cause  and  judg" 
ment  rendered  against  the  defendant  on  the  2ôth.  February, 
1856.  On  the  30th.  October,  1857,  the  sheriff  makes  a 
return  to  a  writ  of  execution  that  the  defendant  had  no 
domicil  in  the  Province,  but  had  been  long  absent  there^ 
from,  and  in  June,  1858,  the  plain tiiT  instituted  an  action 
against  the  bail  on  an  assignment  of  the  bail  bond  made 
by  the  sheriff.  A  petition  is  now  presented  by  the  defen- 
dant and  the  two  bail  to  the  sheriff,  sued  in  the  other  cause, 
to  be  allowed,  under  the  I2th.  section  of  the  12th,  Vic.  ch. 
42,  tu  put  in  bail  for  the  defendant  that  he  will  surrender 
himself  as  required  by  the  third  section  of  the  Act.  Tbe 
Court  has  power  to  grant  this  application  on  cause  shewn. 
The  cause  shewn  here,  it  must  be  admitted,  is  not  very  full 
or  strong  ;  it  is  shewn  that  the  bail  were  ignorant  of  the 
law  regulating  the  giving  of  bail,  the  bond  being  in  the 
English  language,  of  which  they  were  ignorant  ;  that  they 
never  had  notice  of  any  proceedings  in  the  matter  until  the 
institution  of  the  action  ;  that  the  defendant  was  not  called 
upon  to  surrender  himself,  but  wasr  always  willing  to  do  so, 
and  that  they  will  suffer,  if  the  petition  be  not  granted. 
Although,  as  above  stated,  the  cause  shewn  is  not  alto- 
gether conclusive,  there  is  sufficient,  coupled  with  the  fSeict 
of  the  debtor's  presence,  to  justify  the  granting  of  the 
petition.  By  this  means,  the  plaintiff  will  have  his  security 
as  provided  by  law. 

Jugement. — "  La  Cour  après  avoir  entendu  les  requé- 
rants et  le  demandeur  par  leurs  avocats  sur  la  requête  des 
dits  requérants  présentée  à  cette  Cour  ce  jour,  pour  acte 
de  leur  déclaration  que  le  défendeur  est  prêt  à  se  remettre 
et  livrer  entre  les  mains  du  shérif,  quand  il  en  sera  requis, 
et  conformément  à  la  loi,  et  qu'ils  soient  déchargés  du 
cautionnement  du  15  décembre,  1855,  accorde  la  dite  re- 
quête^ en  par  eux  les  dits  requérants  fournissant,  sous 
quinze  jours  à  compter  de  ce  jour,  boimeset  suffisante» 
cautions,  à  la  satisfaction  d'un  juge  de  cette  Cour,  que  le 
dit  défendeur  se  remettra  et  Ufvrera  entre  ks  mains  du 
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shérif  de  ce  district  qaand  il  en  sera  requis^^  et  conformé- 
ment à  la  loi,  et  à  défaut  par  lui  de  ce  faire,  que  les  requérants 
soient  tenus  de  payer  la  dette  pour  laquelle  le  dit  défendeur 
a  été  poursuivi  en  cette  cause." 

Leblanc  and  Cassidt,  for  plaintiff. 

Chebbdbs,  Dorion  and  Dorion,  for  defendant. 


^^  Cr^wn  ?mE^^' S     DISTRICT    OF    QUEBEC. 
Before  : — Caron,  Justice. 
Ezparte. — Gugt, Applicant. 


Held  :— lo.  That  the  remedy  by  orimi- 
nai  information  chtains  in  Lower  Canada, 
and  the  datiea  and  powen  of  the  derk  of 
the  erown,  in  anch  cases,  are  analogous  to 
those  of  the  mister  of  tne  crown  office  in 
England.  ^ 

2o.  That  a  motion  for  a  rale  for  crimi- 
nal information,  onoe  discharged  for  irre- 
gularity or  insolBciency  of  proof,  cannot 
oe  renewed  by  amending  the  irregola- 
fities  or  supplying  the  defloisnoy  of  the 
proofl 

So.  That  the  person  in  whose  behalf  the 
application  is  made,  can  not  move  for  the 
rale  inperson. 

4o.  That  the  party  applying  for  the  rale 
most  declare  that  he  waives  all  other 
remedies,  whether  by  cWil  action  or 
otherwise. 

5o.  That  the  Court,  in  applioations  of  this 
kind,  is  in  the  position  of  a  grand  jury, 
•ad  will  require  satisfactory  CTidence  of 
tiie  guilt  of  the  accused,  such  as  should 
be  presented  to  a  grand  Jury,  otherwise  it 
wiU  not  grant  the  rale. 

60.  That,  in  the  case  submitted,  there  was 
not  Boffloient  evidence  presented  to  the 
Court  to  justify  the  granting  of  the  rale. 


Jugé  :~lo.  Que  le  recours  par  inlbr- 
mation  criminelle  a  lieu  dans  le  Bas-Ca- 
nada, et  one  les  devdrs  et  pouvoin  da 
grefiBer  de  la  couronne  dans  tela  cas,  sont 
antlogues  à  ceux  du  nuuter  qfihe  crown 
qffiee  en  Angleterre. 

2o.  Qu'une  motion  pour  obtenir  une 
information  criminelle,  une  fois  déboutée 
pour  cause  d'irrégularité  ou  d'insuffisance 
de  preuve,  ne  peut  pea  être  renouvelée, 
soit  en  corrigeant  les  irrégularités  ou  en 
suppléant  an  défaut  de  preuve. 

3o.  Que  la  personne  pour  laquelle  telle 
application  est  fkite,  ne  peut  pas  fhire 
cette  demande  en  personne. 

4.  Que  la  partie  qui  fait  cette  demande 
doit  déclarer  qu'elle  renonce  à  tout  antre 
reoonn,  civil  ou  autrement. 

60.  Que  la  Cour,  dans  les  procédures  de 
cette  sorte,  est  dans  la  position  d'un  grand 
Jury,  et  exigera  une  preuve  satisfaisante 
do  la  culpabilité  de  l'accusé,  tel  qu'on 
l'exigerait  devant  un  grand  jury,  à  défaut 
de  quoi,  elle  doit  n^jeter  la  demande. 

60.  Que,  dans  l'instance,  l'on  n^avalt  point 
oiTert  à  la  Cour  une  preuve  suffisante  pour 
aotorifer  l'oetrol  de  la  règle  demandée. 


Judgment  rendered  the  24th.  day  of  January,  1859. 

At  the  last  term  of  the  Court,  the  applicant,  in  person, 
moved  for  a  rule  for  a  criminal  information  for  an  alleged 
libel  against  one  J.  H.  Willan,  esquire,  and  his  application 
'was  rejected  in  consequence  of  his  having  omitted  to  file 
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the  libel  complained  of,  with  his  motion  and  affidavits  in 
rapport  thereof.  (1)  The  application  was  a  renewal  of  the 
fcmner  one,  and  precisely  the  same  in  every  particular, 
with  the  exception,  that  in  the  present  instance,  the  appli* 
cant  filed  the  libel  complained  of  with  his  motion  and  affi- 
davits, which  were  also  the  same  as  in  the  former  appli- 
cation; and  he  alleged  the  same  grounds  in  support  of 
the  present  application  which  he  urged  cm  the  first  occa- 
sion. 

Caron,  Justice. — The  present  application  is  one  per- 
fectly novel  in  this  country,  and  so  far  as  I  have  been  able  to 
ascertain,  or  to  extend  my  researches,  I  have  not  been  able 
to  find  any  similar  case  in  the  practice  of  our  Courts.  This 
being  the  case,  1  abstained  from  pronouncing  any  judg- 
ment upon  it,  until  I  should  have  the  benefit  of  consultation 
with  my  brother  judges  ;  and  I  am  happy  to  say,  that,  with 
the  exception  of  some  minor  points  of  slight  importance, 
we  are  all  agreed  upon  the  judgment  I  am  now  about  to 
fender.  Several  questions  of  importance  relating  to  form 
fts  well  as  to  the  merits  arise  in  this  case,  and  although 
>n  the  merits  the  judgment  must  be  unfavorable  to  the  ap- 
plicant, yet,  inasmuch  as  it  is  the  first  occasion  on  which 
these  other  questions  have  arisen,  I  am  desirous  of  availing 
myself  of  the  opportunity  to  pronounce  an  opinion  upon 
them.  With  respect  to  the  libel  itself,  the  Court  can  have 
no  hesitation  in  pronouncing  it  one  of  the  most  scurrilous 
and  execrable  libels  that  could  by  the  most  malignant  inge- 
nuity be  composed  or  written  ;  and  the  unenviable  being 
who  wrote  and  published  it,  if  he  could  be  discovered, 
would  be  deserving  of  most  severe  punishment,  and  of 
being  held  up  to  public  execration  ;  but  the  difficulty  is  the 
identification  of  the  guilty  individual  or  parties. 

The  first  question  which  presents  itself  is,  as  to  whether 
by  the  judicial  organization  of  this  countiy,  there  is  any 
officer  qualified  to  exhibit  the  information  in  case  it  should 

(l)  8  L.  0.  Baportf,  p.  363. 
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be  granted.  Upon  this  question,  one  of  my  brother  judges 
differs  from  the  others  and  myself;  be  is  of  opinion  that  we 
bave  no  officer  qualified  in  this  respect  in  this  country  ;  that 
the  officer  who  discharges  this  duty  in  England  is,  both 
with  respect  to  his  office  and  its  duties,  perfectly  distinct 
(rem  the  clerk  of  the  crown,  and  is  publicly  known  and 
recognised  as  the  "  Master  of  the  crown  office  ;  "  and  that 
consequently,  even  if  the  present  application  were  granted 
there  would  vbe  no  officer  with  power  to  exhibit  the  infor* 
mation,  such  as  the  master  of  the  crown  office  in  England. 
I  cannot  concur  in  this  view.  The  remedy  by  criminal  in- 
formation, as  well  as  the  duty  and  power  of  the  clerk  of 
the  Crown,  are  recognised  by  a  number  of  our  provincial 
statutes.  (1)  Even  in  England  it  will  be  found  that  the 
distinction  between  the  two  offices  of  *'  n^aster  of  the  crown 
office,"  and  clerk  of  the  crown^  was  not  so  great  as  would 
at  first  sight  be  supposed,  on  the  contrary  they  appear  to  be 
frequently  confounded  as  conferring  the  same  powers  and 
requiring  the  performance  of  the  same  duties;  and  the 
clerk  of  the  crown  could  and  did  exhibit  criminal  infor- 
mations equally  with  the  master  of  the  crown  office.  (2) 
The  remedy  then  having  been  recognised  by  our  provifl- 
oial  statutes,  the  proper  officer  to  exhibit  them  is  the  clerk 
of  the  crown,  the  immediate  officer  of  the  Court,  whose 
duty  it  is  to  attend  to  the  process,  writs  and  orders  of  the 
Court,  and  through  whom  they  are  executed  ;  and  I  am  of 
opinion  that  he  has  all  the  powers  necessary  to  exhibit  in- 
formations, and  that  his  powers  in  this  respect  are  analp* 
gous  to  those  of  the  officer,  whether  master  of  the  crown 
offiee,  or  clerk  of  the  Crown,  who  exhibits  them  in  En- 
glands 

The  second  question  is,  as  to  whether  an  applicaticm  of 
this  kind  once  rejected  for  irregularity  or  want  of  sufficient 
evidence,  can  be  renewed  by  remedying  the  irregularities 

(1)  4  Mid  5  Vie.  MP  24,  leotUms  16, 26, 27, 42, 43,  44,  45, 46,  47  :-12  Vb.  cif . 
37,  MOtUms  28,  29  :— Jadioaiun  Mi  of  1856,  cap.  92,  .Mettona  23,  4S. 

(2)  ImparUl  sUtata  4  ud  5  Will,  and  Maxj,  cap.  18,  mo.  2  :— Tomlin'i  Law  IHa- 
lioBary,  rbo.  Claxk  of  Um  Cxoim,  and  rbo.  Imonnatlon  :— 4  Oomjn'i  Diswt)  66S. 
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and  supplying  the  deficiency  of  the  evidence.  The  present 
application  is  precisely  similar  in  every  respect  to  the  for- 
mer one  presented  last  term,  and  the  affidavits  in  support 
of  it  are  also  exactly  similar  ;  the  only  difference  between 
the  two,  being  the  filing  of  the  libel  in  this  case,  which  the 
applicant  omitted  to  file  in  the  former  application.  Upon 
this  question,  I  am  of  opinion  that  the  application  cannot 
be  renewed  ;  and  upon  reference  to  the  authorities  upon 
the  subject  it  will  be  found  that  the  rule  is  clearly  laid 
down  thus,  ^'  when  the  motion  (for  a  rule)  has  been  once 
discharged  the  Court  will  not  listen  to  a  second  application 
or  amended  or  additional  affidavits."  (1) 

The  third  point  is  as  to  whether  the  prosecutor,  or  person 
in  whose  name  the  application  is  made,  can  move  for  the 
rule  himself  in  person,  without  being  represented  by  coun- 
sel. I  am  of  opinion  he  cannot  ;  the  rule  on  this  point  is  also 
clearly  laid  down  by  all  the  writers  on  the  subject  ;  (2) 
and  Chitty  says,  (3)  "  The  prosecutor  can  not  do  it  in  per- 


The  fourth  point  is,  that  the  party  applying  for  the  rule  is 
bound  to  declare  that  he  waives  and  renounces  all  other 
remedy  by  action  of  damages,  or  otherwise  ;  (4)  and  no 
such  declaration  was  made  in  the  present  instance.  All 
these  reasons  therefore  as  to  the  form,  and  indeed  any  one 
of  them,  the  Court  considers  sufficient  to  cause  the  present 
application  to  be  rejected.  *  But  even  upon  the  merits  I  find 
myself  unable  to  entertain  the  present  application  ;  the  proof 
in  my  estimation  not  being  sufficient.  Applications  of  this 
nature  are  made  to  avoid  an  investigation  by  a  grand  Juiy, 
and  the  Court  is  consequently  placed  in  the  position  of  a 
grand  Jury,  (5)  and  will  therefore  require  the  same  amount 

(1)  Rez  TS.  SmiUuQii,  4  B.  and  Aid..  861  :— 1  HuriBon*f  DigMt»  2264  :~ Aichbold'i 
Pnotice,  p.  30  :— Qrady  and  Soot,  24. 

(2)  1  Ghitty'8  Rep.  602  :-Qrad7  and  Scotland,  p.  21  r—Anhbold'f  Prao.  29. 

(3)  1  Chitty»*  Cr£i.  L.  868. 

(4)  2  Term  Reporta,  p.  198:— 1  Chitty  C.  L.,  pp.  6  and  866  :— 2  Bora'a  Jnstieo, 
pp.  7,  9  and  816  ;— Qrad.  and  Scot  p.  16. 

(6)  4  Comyn'f  Digeit»  858 :-6  T.  Rep,  285. 
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of  proof  as  woidd  be  required  by  a  grand  jury  to  justify  them 
in  returning  a  true  bill.  (1)  The  old  belief  that  prevailed 
that  grand  juries  had  merely  to  investigate  cursorily  so  as 
to  send  the  matter  before  a  petty  jury  has  happily  exploded, 
and  the  modem  and  just  principle  which  now  obtains  is 
that  the  grand  jury  must  be  satisfied  of  the  guilt  of  the  accu- 
sed by  the  evidence  before  them  ;  and  the  Court,  in  applica- 
tions of  this  Icind,  must  therefore  have  the  same  amount  of 
evidence^;  (2)  and  I  have  no  hesitation  in  saying  that  in  this 
case  there  is  not  sufficient  evidence  to  justify  a  grand  jury 
in  returning  a  true  bill,  and  consequently  no  sufficient  proof 
to  induce  the  Court  to  grant  the  present  application.  There 
are  only  two  affidavits,  one  from  an  individual  by  the  name 
of  Kirk,  who  is  at  enmity  with  the  accused,  and  (his  circum- 
stance although  no  proof  against  the  contents  of  his  affidavit, 
yet  ought  to  be  taken  into  the  consideration  of  the  Court  under 
the  circumstances  ;  and  the  other  is  the  affidavit  of  the  pro- 
secutor himself,  in  which  he  states,  that  if  his  application 
be  granted  by  the  Court,  he  will  be  able  to  prove  in  due  time 
and  plaee  who  is  the  author  of  the  libel  ;  now  this  is  the 
8tiK>ngest  reason  why  the  application  ought  to  be  rejected, 
for  it  shews  that  the  prosecutor  had  additional,  or  better  evi- 
dence than  he  had  presented  to  the  Court,  thus  implying 
that  he  himself  felt  that  he  had  not  afforded  the  Court  suffi- 
cient evidence  ;  whereas  the  Court  aa  well  as  the  grand 
jury  require  the  best  evidence  of  wliich  the  case  is  suscep- 
tible ;  besides  there  is  nothing  whathever  in  his  affidavit  to 
shew  that  the  accused  is  the  author  of  the  libel,  and  by 
Kirk's  affidavit  it  appears  that  the  accused  was  not  alone 
in  publishing  the  libel,  that  he  had  an  assistant  or  assis- 
tants, and  therefore  it  would  be  right  that  the  whole  matter 
should  be  fully  investigated,  which  the  Court  cannot  do  by 
the  affidavits  before  it. 

Besides,  this  extraordinary  and  exceptional  remedy,  by 


<1)  4  Oomyn'i  Digest,  868 .— Grad.  uid  Soot.,  pp.  4  to  7  t^ArohboId'f  Prao.,  p.  30. 
(2)  BoMoa,  224  :-4  Blaokat  0.,  303  :— 1  Anhbold,  98  .—Diokeaioii'i  Gnido,  144  :«- 
làmj,  318^— Axohbold'i  FnMs  30. 


way  of  criminal  information,  pugbt  to  be  as  rarely  a»  po9- 
flible  resorted  to,  so  as  to  avoid  the  scandal  in  many  izi- 
stances  of  public  investigations  into  matters  which  should 
properly  be  conducted  more  privately  by  a  grand  jury  ;  and 
there  is  nothing  shewn  to  the  Comt  in  this  case  to  justify  the 
belief  that  the  applicant  would  not  getjusti.ee  if  he  preferred 
his  claim  through  the  ordinary  channel  by  a  bill  submitted 
to  a  grand  Jury.  For  these  reasons,  I  am  of  opinion  that 
the  proof  offered  is  pot  sufficient,  and  in  this  the  Court  is 
unanimous.    The  application  must  therefore  be  rejected^ 

The  applicant  supported  his  motion  in  person. 


SUPERIOR  COURT.— MONTREAL. 
Before  : — Mondelet,  Justice. 

!Dalp£  dit  Pari^ait, Plaintiff. 
Brodeur  et  ux^ Defendants. 


The  plaintiff  made  a  donation  of  real 
•n4  penonal  property  in  favor  of  his  aon, 
gnbjeot  to  a  rtnU  viagh'ef  and  afterwards 
made  another  donation  of  otiier  real  pro- 
perty to  the  donee  for  life,  sabject  alio  to 
^'renUviag^et  with  a  olame'that  the 
donation  elMuld  arail  to  the  donee'i  wife, 
10  long  as  ihe  reukained  a  widow,  but  no 
longer,  and  in  the  latter  donation  the 
donor  gave  a  diioharge  for  the  rent  dne 
ttid  to  beeome  dne  under  the  fint  do- 
nation. The  donee  having  died  and  hie 
widow  having  remarried  : 

Held  :— lo.  That  the  donations  mnit  be 
read  together,  and  that  the  leoond  having 
become  void  the  disoliaige  eontained  in 
it  did  not  take  away  the  plaintiff'i  re- 
eonne  for  the  rent  etlpnlated  by  the  flnt 
donation. 

t2o.  That  an  evoeatton  will  be  allowed 
In  a  salt  for  a  renie  viagir^  brought  in 
the  oommissionen'  Court 


Le  demandeur  fit  donation  à  eon  fill  d* 
oertalof  menUee  et  iauneublea,  sujette  à 
une  rente  Viacère,  et  eubeéquemmeiit 
fit  une  antre  donation  de  eertaine  Im- 
meubles, siûotte  anssi  A  une  rente  via- 
gère, aveo  olause  oue  oette  dernière  do- 
nation profiterait  A  réponse  du  donatai^ 
tant  qu'elle  lesterait  veuve,  seulement» 
et  par  la  dernière  donation  le  donateur 
donn%  quittance  tant  pour  la  rente  due 
que  pour  la  rente  A  éoheoir  en  vertu  de  1^ 
première  donation.  Le  donataire  étant 
mort  etsa  veuve  s'étant  remariée  : 

Jugé  ;— lo.  Que  lea  deux  donatioaa  dt- 
vaient  être  interprétées  l'une  par  l'autoe» 
et  que  la  seoondé  étant  devenue  nulle,  la 
qùittaaoe  qu'elle  contenait  n^empèohail 
point  que  le  demandétr  put  réolaaer  la 
rente  stipulée  par  la  première. 

2o.  Qu'une  notion  pour  renie  viagère 
portée  devant  une  conr  de  oomwJwairfi 
peut  être  évoquée. 


Judgment  rendered  the  27th.  day  of  Septeij^ber,  1858. 


MoNDELBT,  Justice. — This  action  was  commenced  in  the 
Commissioners'  Court  at  Varennes,  against  the  defendantu 
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a9  joint  tutors  to  the  minor  children  issne  of  the  first  mar- 
riage of  one  of  the  defendants^  Ji^stine  Christin  dit  St. 
Amonr,  with  Auguste  Dalpé  dit  PanzeaU|  her  fir/it  husband, 
to  recover  the  sum  of  £4,  5.,  a  renfe  viagère  due  on  the 
S9th.  September,  1857,  under  a  deed  of  donation  from  the 
plaintiff  to  his  son,  Auguste  Dalpé,  dated  the  1st  April, 
1846.  A  motion  in  evocation  was  made  and  allowed  by 
this  Court,  and  the  case  now  comes  up  for  hearing  on  the 
iqerits.  On  the  4th.  July,  1853,  the  father  makes  a  similar 
donation  of  another  farm  to  his  son,  with  a  stipulation 
that  it  should  have  effect  in  favor  of  Justine  Christin,  then 
^ife  of  the  donee,  now  one  of  the  defendants,  so  long  as 
she  should  remain  a  widow,  and  that  in  case  of  the  death 
of  his  son,  and  his  widow  marrying  again,  this  latter  do- 
nation should  become  null  and  of  no  effect.  There  is  also 
a  discharge  given,  in  the  latter  donation,  for  all  the  rent 
due  or  to  become  due  under  the  iSrst,  and  the  action  is 
brought  after  the  second  marriage  which  took  place  in 
February,  1857.  The  defendants  by  their  pleas  contend 
that  they  are  not  liable,  inasmuch  as  the  second  donation 
gives  a  dischai^e  for  all  rent  accrued  and  to  accrue,  and 
that  notwithstanding  the  second  donation  may  have  become 
null,  by  the  second  marriage,  yet  that  the  discharge  is  still 
operative.  This  I  am  not  prepared  to  adopt.  Both  the 
donations  must  be  read  together  ;  and  the  intention  of  both 
is  against  the  pretensions  of  the  defendant.  Had  the  second 
donation  contained  a  receipt  for  a  specific  sum  of  money,  it 
might  have  been  sufficient  evidence  as  to  payment  of  that 
sum,  but  it  must  now  be  considered  as  if  it  ii^ad  never  been 
made,  and  the  first  donation  therefore  subsists  in  its  full 
force,  and  judgment  will  go  for  the  plaintiff. 

Jugement. — ^'^  Considérant  que  les  défendeurs  sont  mal 
"  fondés  en  leur  exception,  et  que  par  Pacte  du  4  juillet, 
*^  1853,  il  n'a  pas  été  opéré  une  décharge  des  obligations 
**  contractées  par  feu  Auguste  Dalpé  dit  Parizeau,  dona- 
^^  taire,  envers  le  demandeur,  son  père,  donateur,  de  ma- 
*^  nière,  qu'arrivant  l'annulation  du  dit  acte  du  4  juillet,  185S, 
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**  à  empêcher  de  revivre  l'obligation  stipulée  en  Pacte  de 
"  donation  du  1er  avril,  1846,  par  le  dit  Auguste  Parizeau, 
*'  de  payer  à  son  père  la  rente  et  pension  viagère  y  dé- 
^^  taillée  ;  et  attendu  que  par  le  décès  du  dit  Auguste  Pa- 
^'  ]:izeau,  et  le  convoi  en  secondes  noces  de  sa  veuve, 
^*  la  défenderesse,  avec  le  défendeur.  Pacte  du  4  juillet, 
**  185S,  se  trouve  annulé,  et  comme  s'il  n'avait  jamais  été 
*^  consenti,  la  rente  et  pension  viagère  stipulée  envers  le 
^^  demandeur  au  dit  acte  du  1er.  avril,  1846,  se  trouve  re- 
**  vivre,  et  être  exigible  par  le  demandeur,  et  nommément 
**  ce  qu'il  en  réclame  par  son  action,  déboute  avec  dépens 
"  la  dite  exception  des  défendeurs."  (1) 

Chkvrisr,  Dorion  and  Dorioh,  foi  plaintiff. 
OuiMET,  MoRiN  and  Marchand,  for  defendants. 


(1)  The  following  aie  the  oUiuea  of  the  second  donation. 

"  Et  il  est  entendu  entre  les  dites  parties  que  les  présentes  auront  leur  elfet  en 
"faveur de  Dame. Justine  Christin  dit  St.  Amour,  épouse  du  dit  donataire,  tant 
"  qu'elle  gardera  ▼iduité,  mais  pas  plus  long  temps. 

"  Et  dans  le  cas  où  le  dit  donataire  décéderait  avant  son  père,  et  dans  le  cas  en- 
"  oore  où  la  dame  du  dit  donataire  convolerait  en  secondes  nooes,  ou  si  la  dite  dama 
M  doTenant  veuve,  voulait  faire  occuper  la  dite  terre  par  un  fermier,  et  quitterait  la 
**  dite  terre,  alors  les  présentes  deviendront  nulles,  et  le  dit  donateur  rentrera  dam 
**  la  propriété  des  dits  immeubles  comme  si  les  présentes  n'eussent  jamais  été  con- 
"  senties. 

"  Et  par  ces  mêmes  présentes  le  dit  donateur  donne  ^uittanee  et  déohaige  boniM 
**  et  valable  pour  toute  la  rente,  tant  échue  qu'&  éoheoir,  mentionnée  dans  un  oer- 
"  tain  aete  reçu  devant  les  notaires  loussignéi  en  date  du  premier  avril,  mil  hnil 
'*  cent  quarante  six." 
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SUPERIOR  COURT.— MONTREAL. 

Before  : — Badoley,  Justice. 

^Simpson  et  a/, Plaintiffs. 

vs. 

Xo.  1318.  "  Delisijb, Defendant. 

and 
^DoRiov, Opposant, 


Held  :— ThAt  a  traiuf«r  of  A  right  of 
■ffifract  of  real  eatato  for  aeyen  yean, 
▼Mtfl  in  the  aasinieo  only  the  right  of 
ezennaing  the  ntioniot,  and  will  not  sup- 
port an  opposition  to  tlie  sale  of  the  asu- 
Ireot  upon  an  ezeontion  against  the  aa- 
fignor. 


Jngé  :  — Que  le  transport  d'on  droll 
d'nsiurait  d'nn  immenble  poor  sept  ans, 
ne  donne  an  oesrionnaire  qne  le  droit 
d'ezeroer  I'osnfmit,  mais  ne  le  met  pas 
en  droit  de  former  opposition  &  la  Tente 
de  tel  nsufroit  aor  exécution  oontre  lei 
biens  da  cédant 


Judgment  rendered  the  SOth.  day  of  December,  1868. 

BABOI.ET,  Justice. — In  this  case  an  execution  issued 
against  the  defendant  under  which  his  right  of  usufruct  in 
•ne  half  of  certain  real  estate  was  seized.  The  opposant, 
Dorion,  filed  an  opposition  o/î»  <Pannuler  founded  upon  a 
transfer  from  the  defendant,  and  his  wife,  of  their  right  of 
the  usufruct  pf  the  lot  of  land  and  store  thereon  for  seven 
years,  from  the  1st.  of  May,  1855,  and  prayed  that  he,  the 
opposant,  might  be  declared  proprietor  of  the  usufruct 
during  the  period  mentioned,  and  the  seizure  declared  null 
and  void,  and  also  that  in  the  event  of  the  Court  ordering 
the  sheriff  to  proceed  to  the  sale  of  the  defendant's  usufruct, 
such  sale  should  be  made  subject  to  his  rights  under  the 
transfer,  until  the  1st.  May,  1862.  The  opposition  treats 
the  usufruct  as  realty,  and  it  undoubtedly  is  a  property, 
un  droit  immobilier j  which  if  it  can  be  passed  to  another  must 
be  passed  in  its  entirety,  a  temporary  transfer  cannot  pro- 
perly assign  it.  In  this  case  the  assignment  relied  on  does 
not  convey  the  right  of  usufruct  itself  ;  its  conveys  only 
the  right  of  exercising  or  using  the  usufruct  for  a  limited 
period,  in  the  nature  of  leasehold,  the  property  or  title  to 
the  usufruct  being  still  vested  in  the  defendant  ^'  qui  est 
toujours  Tusufiruitier  en  titre,''  the  assignment  has  only 


60 

transferred  for  the  time  ^'  ce  qne  cette  jonissanee  pent  avob 
^^  d'utile,  mais  elle  n'opère  pas  nn  transport  parfait  dans  1( 
"  droit  lui-même."  (1) 

The  distinction  is  very  clearly  shewn  in  the  author  cited 
The  opposition  must  therefore  be  dismissed. 

Judgment. — *^  Considering  that  the  assignment  to  the 
said  opposant  for  a  limited  period  of  years,  of  the  usufrucr 
mentioned  in  the  deed  of  transfer,  qualified  deed  of  sale, 
filed  of  record,  made  to  the  opposant  by  the  said  defendant 
and  Julia  Maria  Amoldi,  his  wife,  as  therein  men» 
tioned,  and  as  iif  the  said  opposition  set  forth,  was  a  transfei 
of  the  mere  jouissance^  during  that  period,  of  the  said  usu* 
fruct,  and  considering  that  the  said  opposant  hath  no  title 
of  property,  nor  any  possession  of,  in  or  over  the  said  leai 
estate  seized  in  this  cause,  to  prevent  the  seicure  and  salç 
thereof,  doth  reject  the  opposition  with  costs." 

Lafulmmb,  R.  and  G.,  for  plaintiflT^ 

Dat  and  Dat,  for  defendant. 


(1)  Proodhon,  Urafhiit,  Noc.  16,  16,  17,  23,  888,  889,  890  et  894. 
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No.  580. 


SUPERIOR  COURT.— MONTREAL. 

Bei!»e: — SMfra,  Jastice. 

'SoMors Plaintiff. 

vs. 
Ths  ArBBNiEvnc  Fibs  AnuRAKCE 
CoMPANT •  «  •  Defendanh. 


SbU  : — lo.  naft  thft  «mr  of  ao  Lun- 


CompaoT'f  anat,  in  making  and 
tnsRBÎIling  to  tlie  hmMm>Aoe  a  diagram 


v/t  thp  bnildingg  israred,  by  uoaoa  of 
irhidi'tho  bnilnngi  an  deieribed  in  the 
poli«7  as  "detached"  inaCaad  of  as 
'*  eonnected  with  other  buildings,'*  cannot 
lefiiiTV  the  aaevred  of  hia  remedy  on  the 

Set.  That  to  a  plea  viettiag  up  that  the 
wUey  was  obtained  by  falae  and  frando» 
ent  ndBiepreaentatioBs*,  aa  to  the  building 
iieiog  " deUfchùd**  and  aa  to  the nomber 
xf  décapante,  and  that  thereby  the  oondi- 
ùm»  of  the  fMilicy  were  bnikeB<  and  the 
plaintiff  deprived  of  all  benefit  nnderit, 
the  flalntiif  Sa  eAtUled  to  anetrer,  denying 
yneh  raiarepresentationsi  and  alleging  the 
fiaiftiof  ihe  Aasvranoe  Company^  Agent 
to  the  inanred  premlsee^  and  hia  doings 
aa  to  the  making  and  tranandtting  of  an 
•mneona  diagram. 


Jvgé  t— 1(L  Qne  reireor  de  IH^nt 
d'une  compagnie  d'aasvraaoe,  en  prepay 
rant  et  transmettant  an  bureau  principal 
nn  pUa  des  biens  assurés,  sur  lequel  plaa 
les  bâtisses  sont  désignées  dans  la  police 
eonme  "sépMées"  au  Ueu  d'être  dftl* 
gnéea  comme  "  attenantes  à  d'antres  b4- 
tâssea,"  ne  peut  priver  l'assuré  de  son 
recours  en  yertu  de  telle  police. 

3o.  Qu'en  réponse  à  une  défense  allé* 
guant  que  la  pdice  atait  été  obtenue  par 
de  fausses  représentations  et  frauduleuse- 
ment, quanta  la  poaltlondea  bâtiase«0l 
quant  au  nombre  de  personnes  qui  en 
avaient  l'ooonpstlon,  et  qu'en  oonaéquenea 
la  dite  police  était  nulle,  et  le  demandeur 
prirédetout  recoun  en  vertu  d'IoeUe, 
il  eat  loisible  au  demandeur  de  nier  tellea 
fkusaes  représentations,  et  d'alléguer  l'ins- 
peetion  des  lieux  aasurés  par  l^tgent  es 
ia  compagnie,  et  ses  actes  en  préparant 
et  tsansnettant  nn  plan  erroné» 


Judgment  rendered  the  28th.  September,  1858. 

The  action  was  brought  to  recover  £300,  amount  of  Insu- 
rance on  certain  buildings  belonging  to  the  plaintiff.  The 
insurance  was  first  made  on  the  7th  November,  1855,  for  a 
^ear,  and  was  renewed  on  the  7th  November,  1856,  for 
another  year,  as  appears  from  a  premium  receipt  of  that 
date.  The  fire  took  place  on  the  21st.  November,  1856. 
The  defendants  pleaded  an  exception  and  a  défense  en  fait. 
The  exception  rests  on  two  points  I'-first^  the  fraudulent 
misdescription  of  the  premises  by  the  assured,  the  house 
being  described  as  ^^  detachedy'^  whereas  it  was  in  fact  con- 
nected with  an  a<iyoining  wooden  building  ;  and,  second^ 
that  the  building  was  represented  as  being  occupied  by  two 
tenants,  whereas  in  fact  there  were  more  than  two  :  the 
plea  sets  up  that  by  the  conditions  (Â  the  policy,  applicants 
lor  insurance  were  bound  to  state  coirectly  the  description 
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of  the  property  and  the  number  of  occupants,  and  that  if  by 
such  misrepresentations  a  policy  was  obtained,  no  benefit 
should  result  from  such  policy.  It  is  then  alleged  that  the 
policy  was  obtained  by  such  false  and  fraudulent  misrepre- 
sentations, and  that  the  plaintiflf  had  thereby  lost  all  benefit 
resulting  from  it. 

The  plaintiff  in  answer  to  the  plea,  alleged,  in  effect,  that 
he  gave  no  false  description,  and  made  no  false  or  fraudu- 
lent misrepresentations  ;  that  Joseph  Whydden,  the  compa- 
ny's agent,  visited  the  premises  previous  to  the  execution 
of  the  policy,  and  caused  a  plan  to  be  made,  which  had  ever 
since  been  kept  by  the  company  ;  that  the  house  was 
then  connected  with  the  adjoining  building  only  by  the 
roof,  and  further  that  on  the  payment  of  the  premium  for 
the  second  year,  he  informed  the  company's  agent  that  his 
building  still  touched  the  same  house  on  one  side,  and  that 
another  house  had  been  built  on  the  other  side,  and  that 
entries  were  made  by  the  company's  agent  to  that  effect  in 
their  books.  The  matters  of  fact  proved  in  the  case  suffi- 
ciently appear  from  the  remarks  of  the  honorable  judge  in 
rendering  the  judgment. 

The  following  points  and  authorities  were  submitted  by 
the  counsel  for  the  defendants  : 

lo.  The  special  answer  constitutes  a  departure  from  the 
declaration — and  the  evidence  does  not  support  the  action 
as  it  is  set  up  in  the  declaration.    This  is  fatal.  (1) 

2o.  The  description  in  the  policy  is  a  warranty,  and 
every  warranty  must  be  literally  fulfilled,  or  the  policy  is 
void.  (2) 

So.  And  it  is  promissory  as  well  as  affirmative.  (3) 


(1)  Stephen  on  Pletding,  412  to  417  :-2  Sannden*  Bep.  bjWillUinB,  84  a. 
noie  1  :^20  Johnion,  160  :— Qould  on  Pleading,  457-458. 

(2)  1  PhilUps  on  Ini^  p.  416  f  760,  p.42rf  762,  p.  468  f  866,  p.  469  f  869, 
p.  470  f  871  .—1  Anionld,  p.  491  f  184,  p.  684  :— 7  Ml,  188  :-lS  Wendell,  92  ;— 
16  Wendell  481  :— 6  Cowen  673  :— 7  WendeU  270. 

(S)  Onm,  476  :-l  Amoald,  581  :-2  Dner,  p.  667  .—lb.  note  6,  p.  749. 
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4o.  A  misrepresentation  or  misdescription  whether  ari- 
sing from  fraud  or  negligence  avoids  the  policy.  (1) 

So.  Here  there  are  two  breaches  of  warranty — ^the  house 
is  attached  instead  of  detached — and  had  four  tenants 
instead  of  two.  One  house  was  attached  at  the  time  of  the 
execution  of  the  policy — another  was  afterwards  built,  of 
which  a  written  notice  was  given  in  conformity  with  the 
conditions  of  the  policy,  but  the  omission  of  the  first  was  a 
manifest  misdescription  and  a  fatal  breach  of  warranty.  It 
cannot  be  got  over  by  the  incidental  mention  of  it  to  an 
under  clerk  in  a  conversation  of  the  plaintiff  with  him — even 
if  that  clerk's  evidence  were  to  be  believed — and  if  parol 
evidence  to  change  the  contract  were  admissible. 

60.  The  conditions  of  a  policy  are  de  droit  étroit.  (2) 

7o.  The  plaintiff  has  infringed  the  1st.  and  2nd.  con- 
ditions of  the  policy. 

80.  The  plaintiff  cannot  offer  parol  evidence  directly  to 
contradict  the  policy  in  respect  of  the  description  of  the 
subject  assured,  and  by  that  means  escape  the  conse- 
quences of  the  misdescription,  of  the  breaches  of  warranty, 
and  of  the  conditions  of  the  policy.  (3) 

9o.  Neither  in  chancery,  not  at  common  law,  will  parol 
evidence  be  received  tending  to  prove  an  agreement  diffe- 
rent from  the  one  made  by  the  same  parties  under  seal.  (4) 

lOo.  Assuming  that  a  mistake  in  drawing  articles  might 
be  proved  by  parol,  yet  in  an  action  of  covenant,  on 
written  articles^  the  plaintiff  cannot  prove  by  parol  evidence 
an  agreement  different  from  the  one  on  which  he  has 
declared.  (5) 


(1)  1  Anumld,  488  f  181. 

(2)  Onm,  20  >-l  PhiUipi,  p.  468  1 866. 

?3)  PhUIipB  <m  Er.,  Bd.  1849,  pp.  366,  357  and  358,  and  omm  dtod  :~2  Sftui- 
d«n^  Please  and  By.,  pi  1,  p.  49r:-I'Dii6r,  176  f  27:~WMtoii  vs.  Bmts,  1 
ÏMmtoB,  116-117. 

(4)  Ihrii^t  Yi.  Pomeroy,  17  Hui,  303. 

jh)  BarndoUer  ti.  Tate,  1  Sere  and  Rawle,  160  :  — Henkle  Ts.  Boyal  Inf.  Co., 
1  v«N7,  318,  which  was  a  bill  in  dianoery  to  oorreot  a  miatake  in  a  poli^^.  Tha  de-, 
podtkm  of  the  agent,  being  the  principal  eyidenoe,  waa  net  oonndezed  "  propei 
proof,'  '  thero  being  no  irritiog  to  ynppoxt  it 
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Ilo.  When  a  mistake  was  alleged  to  have  been  made  in 
a  settlement,  the  court  wonM  not  allow  it  to  be  cbnected 
on  the  evidence  of  the  attorney  who  drew  it,  because  there 
was  nothing  in  the  handwriting  of  the  parties  to  show  that 
a  mistake  had  been  committed»  (1) 

12o.  Hence  the  Court  will  not  receive  mere  parol  evi- 
dence alone,  (t) 

ISo.  Only  in  cases  where  fraud  is  alleged.  (S) 

Smith,  Justice.— The  evidence  as  to  the  policy,  and  as 
to  the  fire  and  the  extent  of  the  loss,  is  quite  clear  and 
conclusive,  the  defence  rests  chiefly  on  the  allegation  of 
the  misdescription  of  the  premises,  which  are  described  as 
"  detached"  in  the  policy,  in  which  are  to  be  found  the 
words  ^^as  per  pian  and  application  Tfo.  6S08,  filed  ht 
*^  this  office."  This  plan  or  diagram  was  made  by  the 
company's  agent  at  Montreal,  and  was  transmitted  to 
Kingston,  where  the  head  office  of  the  company  was,  and 
where  the  policies  were  issued.  The  diagram  shows  the 
situation  of  the  premises  in  questicm,  the  distance  of  the 
sheds  and  of  the  adjoining  houses,  and  Mr.  Whydden, 
then  the  Montreal  agent,  admits  that  the  plaintiff  stated 
his  premises  to  be  connected  on  one  side  with  the  premises 
of  one  Pelletier,  and  states  also  that  in  the  diagram  trans* 
nutted  to  Kingston,  which  is  on  the  back  of  the  printed 
proposals  for  insurance,  and  has  been  filed  in  the  cause, 
the  square  space  on  which  is  written  '*  Risk,  £S00"  shotdd 
be  divided  by  a  line  so  as  to  indicate  the  two  buildings, 
that  of  the  plaintiff,  and  that  of  one  Pelletier.  The  an- 
swers to  the  printed  questions  in  the  proposal  were  written 
down  by  one  of  the  clerks,  Homier^  and  signed  "  Thomas 
Somers  per  J.  B.  Homier,"  and  the  diagram  was  made  by 
him  under  instructions  given  by  Mr.  Whydden,  who  visited 
the  house.    Homier  distinctly  states  that  he  wrote  down 


i 


Hardwood  vs.  Wanfa,  eitéd  in  2  VéÊèf,  ISB. 
«I  1  DiokottMB,  291  t->8hergold  tb.  Boooe,  13  Vewy,  373-376. 
[3)  2  Saanden,  pt  1.  Iioo.  «it  t-2  PUUipi  on  B?.,  367. 
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the  answers  and  filled  up  the  application  from  the  statement 
of  Whydden,  and  not  from  that  of  the  plaintiff,  and  also 
says  that  on  the  renewal  of  the  insurance,  the  plaintiff 
stated  that  Pelletier's  house  touched  his,  and  mentioned 
that  another  house  had  been  built  near  his  building  on  the 
other  side,  the  plaintiff  thus  had  nothing  to  do  with  the 
making  of  the  diagram,  nor  had  he  ever  seen  it.  The 
error  in  stating  the  building  to  be  ^^  detached  ^'  is  the 
error  of  the  company's  agent,  and  cannot  be  visited  upon 
the  plaintiff. 

Besides,  it  is  in  evidence  also,  that  the  premium  paid 
was  at  the  rate  of  thirty  shillings  per  centy  which  is  the  pre- 
mium for  a  connected  building,  instead  of  twenty  five  shil- 
lings per  centy  the  premium  for  a  *^  detached"  building. 
With  respect  to  the  number  of  tenants,  I  do  not  find  that 
there  is  any  evidence  to  show  that  at  the  date  of  the  policy 
there  were  more  than  two  tenants  as  mentioned  in  the  pro- 
posals for  insurance.  As  to  the  assignment  of  new  matter 
in  the  plaintifi's  answer  to  the  plea,  it  is  to  be  noticed  that 
the  plea  rests  on  alleged  fraudulent  misrepresentations  in 
obtaining  the  policy,  and  the  breach  of  the  specific  con- 
ditions indorsed  and  printed  on  the  back  of  the  policy,  and 
on  the  plaintiff's  thereby  obtaining  insurance  at  a  less  rate  of 
premium,  and  not  on  a  breach  of  the  express  warranty  in 
the  policy  itself,  in  which  the  description  of  the  building 
is  given.  The  special  answer  traverses  these  allegations  of 
the  plea,  denies  the  fraudulent  misrepresentations  and  sets 
up  the  visit  of  the  agent  to  the  premises  and  his  doings  in 
sending  up  the  plan.  This  is  no  departure.  It  arises  from 
and  is  An  answer  to  the  plea,  and  is  such  a  new  assign- 
ment or  averment  as  is  permissible  in  pleading.  (1) 

There  is  ^o  attempt  to  bring  forward  a  new  cause  of 

action.    It  is  similar  to  the  case  of  an  action  on  a  note, 

where  the  plea  is  prescription,  and  the  answer  is  a  subsa- 

*  qnent  promise.    The  prescription  and  promise  are  not  set 

(1)  2  SaudiXB,  Fp.  602,  806  :--a<mld'B  PlMdlag,  453. 
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np  in  the  declaration.  In  this  case  there  is  no  plea  of 
breach  of  warranty,  and  such  breach  can  not  be  invoked 
unless  pleaded  and  proved,  nor  are  the  pleas  made  out  in 
evidence,  indeed  the  reverse  is  proved,  so  far  from  false 
and  fraudulent  misrepresentations  having  been  the  cause  of 
the  making  of  the  policy  and  of  the  company's  taking  a 
less  premium,  the  misdescription  arose  from  the  error  of  the 
defendants'  own  agent. 

It  is  said  the  plaintiff  accepted  the  policy  with  the  error 
in  it.  He  did  so,  but  he  did  not  perceive  the  error  ;  if  he 
had  he  would  have  rectified  it.  (1) 

Judgment. —  '^  Considering  that  the  said  plaintiff  hath 
<'  established  by  legal  evidence  the  material  allegations  of 
^'  bis  said  declaration  ;  and  further  considering  that  the 
^<  said  defendant  hath  allied  to  establish  by  legal  evidence 
^'  the  allegations  of  the  said  two  exceptions  pleaded, 
'*  or  that  there  was  any  fraudulent  misrepresentation  or 
^^  concealment  by  the  said  plaintiff  in  the  proposals  for 
^  effecting  the  policy  now  sued  on,  either  in  the  description 
'^  of  the  premises  insured  or  of  the  number  of  tenants 
^  occupying  the  said  premises  at  the  time  of  the  making  of 
^  the  said  proposals,  or  of  making  the  said  policy. — ^The 
^  Court  doth  dismiss  the  said  two  exceptions,  with  costs, 
^*  and  doth  condemn  the  said  defendant  to  pay  over  to  the 
<*  said  plaintiff  the  sum  of  £300,  with  interest,  etc." 

Lbblanc  and  Cassibt,  for  plaintiff. 

Abbott  and  Baksb,  for  defendants. 


(1)  other  MthorUlfls  nfett«d  to  by  the  Hon.  Judge  on  Tendering  Judgment. 
Hunmond'i  Inranaoe,  pp.  82, 83  :— EUii  on  Inraranoe,  pp.  91,  l79.*^Aniottld, 
j^p.  61,  62. 
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SUPERIOR  COURT.-^MONTR£AL. 
Before  : — Badglkt,  Justice. 


No.  2897.  . 


^Rboina,  upon  the  information  of  the  Attorney 
Cteneral. 


v«. 


^Cno7SA.i7y I>efendanL 


Htld:— Iumi  Mtion  tfaiofi  bftU  for 
the  apptarance  of  a  party  at  uo  Court  of 
""     a's  Besoh,  oioini  aid»  :— 


lo.  That  aftor  the  aooused  has  pleaded 
Bot  guilty  to  aa  indictment^  no  default 
ean  be  reoorded  against  him  without  no- 
tioe,  unleie  it  be  on  a  day  appointed  for 
hJ8  amearanoe. 

TùTrhMX.  it  is  the  duty  of  the  Court  of 
Qneea's  Bench  to  estteat  the  reoogniianee 
m  cases  like  the  present,  but  only  after 
wtiM  hat  been  du^  glTon. 


Jugé  :'^Daas  una  a«limi  oontiu  la  oau* 
tion  pour  la  comparution  d'une  partie  de- 
Tant  I»  Cour  du  Bane  du  1*  JBdmAi  a« 
criminel  ; — 

lo.  Qu'aprte  un  plaidoyer  de  non  cou- 
pable de  la  part  de  l'accusé,  il  ne  peut 
être  enregistré  aucun  défkot  contre  lui 
sans  avis  préalable,  &  moins  qu'un  jour 
n'ait  été  fixé  pour  sa  comparution. 

2o.  Que  c'est  par  la  Obur  du  Banc  de  la 
Beine  qu'une  recennaissance  doit  être  dé- 
clarée fotfaite  dans  des  cas  analoguee 
&  celui  soumis,  bsms  aoulement  apiès  aTif 


Judgment  rendered  the  SOth.  December,  1858. 


Badglst,  Justice. — This  is  an  information  against  the 
defendant  as  one  of  the  bail,  or  surety,  in  the  Court  of 
Queen's  Bench,  for  one  Pappen,  charged  with  subornation  of 
peijury.  The  recognizance  is  dated  the  17th.  May,  1853, 
and  the  condition  of  it  is,  that  "  if  the  said  Pappen  do  appear 
^^  in  person,  at  the  next  Court  of  Quet^n's  Bench,  holding 
*^  criminal  pleas  in  and  for  the  said  district,  to  be  holden  at 
**  the  court  house  in  the  city  of  Montreal,  on  the  14th.  day  of 
*^  October  next,  and  shall  appear  from  day  to  day,  until  be 
**  be  duly  discharged,  then  and  there  to  answer  to  the  said 
^'  complaint,  and  shall  keep  the  p6ace  and  be  of  good  beha- 
*^  viour  towards  all  Her  Majesty's  liege  subjects  until  that 
*^  time,  then  this  reç(^izance  shall  be  null  and  void, 
*^  otherwise  to  remain  in  full  force  and  virtue."  It  is  admit- 
ted o|i  tb#  ^cord.  that  Pi^ppen  appeared  before  the  Court  of 
Queen's  Aenoh  on  the  17th.  October»  185S,  and  on  being 
eallaiud.ttmâgnedi  pleaded  apt  guilty  to  an  indictment 


68 

for  sabomation  of  perjury,  and  that  thia  was  the  only  charge 
against  him  ;  an  admission  is  also  given,  that  ^'  it  does  not 
'^  appear  from  the  records  of  the  said  Court  of  Queen's 
^^  Bench  that  any  day  was  fixed  or  appointed  for  his  trial." 
The  only  other  evidence  of  record  is  a  certified  extract  from 
the  registers  of  the  Court  of  Queen's  Bench  to  the  effect 
that  on  the  Srd  November,  1853,  and  a  few  days  after 
Pappen's  arraignment,  he  Pappen,  ^^  is  called  on  his  recogni- 
^^  zance  entered  into  before  the  Hon.  Jean  Roch  Rolland, 
^^  Esquire,  one  of  the  Justices  of  this  Court,  on  the  17th.  day 
^^  of  May  last,  and  makes  default  "  and  that  his  sureties  are 
called  on  to  produce  the  body,  and  "  fail  to  do  so." 

The  defendant  has  pleaded  :  first  :  That  (he  offence 
charged  was  only  a  misdemeanor,  and  might  have  been 
tried  in  the  absence  of  the  accused,  and  that  the  informa- 
tion was  premature  :  secondly  :  That  notice  in  writing  should 
have  been  given  to  the  bail  at  the  time  of  the  entering  of  the 
recognizance,  of  the  time  and  place  ibr  the  appearance  of 
the  accused,  which  was  not  done  :  thirdly  :  That  Pappen  did 
appear,  and  pleaded  not  guilty,  and  that  the  recognizance 
was  thereby  complied  with,  the  fourth  plea  adds  that  no  day 
was  ever  fixed  for  the  trial,  and  no  application  made  that 
he,  Pappen,  should  stand  committed  for  trial. 

The  points  relied  on  at  the  argument  were,  firsts  that  Pap- 
pen, the  accused,  having  pleaded,  no  default  could  be  en- 
tered against  him  without  notice,  unless  on  a  day  appointed 
for  his  appearance,  second^  that  the  recognizance  was  never 
estreated,  and  that  the  judges  of  the  Court  of  Queen's  Bench 
were  the  proper  tribunal  to  decide  whether  a  recognizance 
should  or  shoqld  not  be  forfeited.  The  authorities  cited  from 
Bacon's  Abridgment  and  PetersdorfF  sustain  this  view  of 
the  case,  and  the  information  must  be  dismissed. 

Judgment. — '^  Considering  that  the  information  in  this  case 
^<  has  not  been  legally  established,  and  that  no  proof  exists 
^^  of  the  observance  of  the  formalities  required  by  law  for  the 
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**  estireatment  of  the  recognizance,  upon  which  the  said  in 
^^  fonnation  is  founded,  doth  dismiss  the  same."  (1) 

Ih7NiiOP,  for  Attorney  General. 

Caktkb,  Ed.,  for  defendant. 


SUPERIOR  COURT.— MONTREAL. 
Before: — Smith,  Justice. 

ÎAndkrson  et  alf PlaifUiffs^ 
vs. 
LAPKNsis, Defendant. 

and 

(  Palmkb, Plaintiff. 

No.  8.  <  vs. 

(  Lapi»7s££, Defendant. 


Held  :~lo.  Thftt  where  real  property 
il  wised  under  two  writs  of  execution  of 
the  lame  date,  it  is  not  soiBoient  to  put 
the  heading  and  number  of  both  oases, 
and  to  state  in  one  procU  wrbcU  the  lei- 
mre  of  the  lot  under  the  two  writs. 


So  That  when  the  boundaries  of  a  lot 
are  giyen  with  minuteness,  and  the  extent 
of  the  boundary  lines  so  as  to  render  it 
Impossible  to  be  in  doubt  as  to  the  identity 
of  the  property  seised,  the  seisure  will  not 
be  set  aside,  aHhouch  a  building  forming 
^~   '        I  is  desoribed  as  "  a  house." 


Jugé  : — lo.  Que  lorsque  qu'un  immeu- 
ble est  saisi  en  yertu  de  deux  writs 
d'exécution  de  même  date,  il  n'est  pas 
snfBsant  de  donner  les  numéros  et  les 
noms  des  parties  dans  les  deux  causes,  et 
de  dire  dans  un  seul  procès  verbal  que  la 
propriété  a  été  saisie  en  vertu  des  deux 
writs. 

2o.  Que  lorsque  les  tenants  et  aboutis- 
sants d'un  immeuble  sont  donnés  en  dé- 
tail, ainsi  que  l'étendue  de  la  propriété,  ' 
de  manière  a  ne  laisser  aucun  doute 
quant  &  la  propriété  saisie,  la  saisie  ne 
sera  pas  dédarée  nulle,  quoiqu'une  bA- 
tisse  oontenant  deux  maisons  soit  indi- 
quée comme  une  seule  maison. 


Judgment  rendered  the  S  1st.  day  of  December,  1858. 


The  plaintiffs  in  these  causes  were  represented  by  the 
same  attorney  ;  two  writs  of  execution  were  issued  bearing 
the  same  date,  and  two  warrants  placed  in  the  hands  of  a 


dim. 


(1)  1  Bacon's  Abridgt  vbo.  BaU,  letter  L,  p.  498:— 3  Petersdorlf,  vbo.  BaU  la 
Bses,  p.  364 note  L,  alsop.  366:— Hawkfa»,  P.  0.  Book 2,  0.,  16184. 

Ho«B.— A  similar  judgment  was  rendered  on  the  following  day  on  the  ikme  grounds, 
by  Smith,  Justice,  on  an  information  agabist  Loois  Beaulieu,  the  other  bail  for  Pap- 
pen,  No.  2396,  Attorney  General  vs  Beaulieu.  Judgment—"  Considering  that  the 
s^  attorney  general,  for  and  on  behalf  of  Her  Majesty,  hath  fiidled  to  establish  any 
legal  forfeiture  of  the  bond  on  which  the  present  information  in  founded,  the  Oont 
doth  ^imiss  the  present  information. 
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bailiff  for  the  seiznre  of  the  inuitoveable  property  of  the 
defendant,  which  consisted  of  one  lot  of  land,  or  emplace<> 
nent  ;  the  bailiff  made  but  one  procès  verbal  of 'seizore  with 
the  heading  of  the  two  cases,  stating  thé  seizore  to  have 
been  made  under  two  warrants  addressed  to  him,  founded 
npon  the  two  writs  of  execution.  An  opposition  was  filed 
by  the  defendant  founded  on  two  grounds  :  1st.  Because 
there  should  have  been  a  seperate  procès  verbal  of  seizure 
in  eaeh  case,  and  2nd.  Because  the  description  of  the 
property  given  in  the  procès  verbal  was  not  the  true  des- 
cription, inasmuch  as  it  only  mentioned  one  house  as 
being  on  the  lot,  whereas  there  were  two. 

Smith,  Justice. — The  main  question  raised  by  this  oppo- 
sition is  whether  one  procès  verbal  is  sufficient  in  the  case 
of  two  plaintiffs  in  different  causes  putting  their  writs  of 
execution  into  tli^i  sheriff's  hancïs  at  the  same  time.  I  think 
one  procès  verbal  is  not  sufficient. 

The  law  would  seem  to  hold  them  as  independent  sei- 
zures, requiring  in  each  the  observance  of  the  formalities 
required  by  law.  The  second  ground  as  to  the  misdes- 
cription of  the  property  is  unfoimded.  The  seizure  is  of  a 
lot  in  the  parish  of  Lachine,  the  boundaries  of  the  lot  are 
given  with  minuteness,  also  the  names  of  the  neighbors, 
and  the  extent  in  feet  on  each  line,  so  that  it  is  impossible 
to  be  in  doubt  as  to  the  property  seized,  whether  the  house 
is  to  be  called,  as  the  opposant  pretends,  a  double  house 
making  two  houses,  or  is  to  be  viewed  as  a  single  one. 

Jugement. —  "  Considérant  que  quoiqu'il  y  avait  deux 
^^  saisies  exécutions  émanées  contre  le  défendeur,  il  n'y 
^^  avait  qu'un  seul  procès  verbal  de  saisie,  maintient  la* 
"  dite  opposition  avec  dépens." 

Moanisoir,  for  plaintiffs. 

LoBANGsm  and  Lobavqkb,  for  opposant. 
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SUPERIOR  COURT.— MONTREAL. 

Bttfoie  : — ^MoHJiiEiiBT,  Jostioe. 

iCBAItOVVX,,..... ., Plaintif. 
TB. 
TwwditRQçv».^.... Dvfendmt. 


Held  : — ThtX  whore  a  writ  of  fnmmbnB 
ia  dated  preyioos  to,  bnt  U  serred  after, 
the  mi^ritj  of  the  defendant,  the  aotion 
mut  be   iiinniwnd  on  •get^ien  a  la 


formé. 


Jugé  ï—Qne  lorsqu'on  writ  de  eomm»- 
tion  est  daté  antérieurement,  quoique 
sêrri  postérieurement  &  la  majorité  du 
défenisur,  raotion  ses»  rearoyée  rar  une 
exoeption  à  la  forme. 


Judgment  rendered  the  29th.  day  of  May,  1858. 


MoNDVLKT,  Justice. — This  action  was  brought  against 
the  defendant  to  have  him  declared  déchu  from  a  faculté 
de  réméré  given  him  und^r  a  deed  of  sale  of  the  2nd.  May, 
1854.  The  defendant  pleads,  tha^  he  was  a  minor  at  the  time 
o£  the  issuing  of  the  writ  (20th.  Ju|i«,  18^7»)  and  it  wo^ 
appear  firom  the  evidence  that  he  was  tlien  a  mincH*,  altl^ougl^ 
te  was  of  age  at  the  time  of  the  service  of  the  writ. 

It  was  urged  by  the  plaintiff  that  the  defendant  could  not 
maintain  the  exception,  not  being  lésé^  but  this  is  not  a 
question  of  lésion.  An  action  against  a  minor  is  the  same 
as  against  a  married  woman  not  authorized  to  ester  en 
jugement.  Without  the  authority  of  her  husband  a  wife 
cannot  sue  ;  and  a  minor  can  neither  sue  nor  be  sued. 

Jugement. —  ^  Considérant  que  la  première  exception 
**  plaidée  par  le  défendeur  est  bien  fondée,  en  autant  quQ 
^  lors  de  l'institution  de  la  présente  action  il  était  mineur, 
*^  maintient  la  dite  exception  et  déboute  la  dite  action  a^o 
"  dépens.'' 

Laplammb,  Laflabcmb  and  Ba&nabd,  for  plaintiff. 

Dx  Blsubt,  for  defendant. 
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No.  S46. 


SUPERIOR  COURT.-^MONTREAL. 
Before  : — ^Badolet,  Justice. 

Mahonbt  etiUy.  é  • Plaintifs. 

vs. 
ToMxiNs, DefmdatU. 

and 
^Geodks  etal Opposants. 


H«ld  :— That  plamtiflli  loaying  the  pro- 
rinoo  after  judgment  rendered,  miut 
gire  security  for  ooste  to  an  oppoMut  on 
oonteetation  of  hia  opposition. 


Jugé  :— Qae  dee  dema&denra  qni  te  wni 
absentée  de  la  prorinoe,  après  jugement 
rendu,  sont  tenus  de  donner  caution  poor 
les  frsds  &  un  opposant  dont  ils  oontesteni 
l'oppotttlon. 


Judgment  rendered  the  SOth.  December,  1858. 

Badglst,  Justice. — In  this  case  the  opposants  move  that 
the  plaintiffs,  who  are  judgment  creditors,  and  contest  their 
opposition,  do  give  security  for  the  costs,  inasmuch  as  they 
have  left  the  province  since  the  rendering  of  the  judgment, 
and  the  motion  must  be  granted.  The  statute  as  well  as  the 
jurisprudence  of  this  Court  are  concurrent  on  the  point  as 
appears  from  the  cases  cited.  (1) 

Dat  and  Day,  for  plaintiiSs. 

Monk  and  Macrak,  for  opposants. 


(1)  No.  2067,  Bennlne  vs.  Rubber  Co.  and  Coming  et  al,  opposants,  and  Hon. 
John  Yonng«  opposant.  The  monies  were  awarded  by  the  report  or  judgment  of  distri- 
bution to  the  opposant,  Young,  for  rent,  and  the  opposants,  Coming  et  al,  who  oontea> 
ted  the  collocation  were  ordered  to  give  security  for  costs  to  Young. 

Judnnent  at  Montreal  28th.  October  1868.-~Mondelet,  Justice. 

Ko.  698,  Church  vs.  Bostwiokand  Wheeler,  TUrs-Saiai,  Day,  Justice.  In  this  oafle 
the  declaration  of  the  T.  S.  was  contested  by  the  plaintiff  residing  out  of  Canada,  and  a 
motion  for  securitv  for  costs  has  therefore  been  put  in.  The  Court  is  of  opinion  thai 
the  motion  much  be  granted.  The  statute  goes  much  further  than  the  pretensloof 
nSied  at  the  argument,  and  includes  not  only  defendants  but  parties  interested.  Brem 
without  positive  enactment  the  motion  would  be  granted  on  general  principles. 

Jodgment  at  Montreal,  26  May,  1862.— Day,  YanFelson  and  Mondelet 
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SUPERIOR  COURT.— MONTREAL. 

Before: — Badoubt,  Justice. 

(McDoiTALD).  •  •  • Plaintiff, 
vs. 
Gbbitibb, Defendant. 
and 
Grsnibr, Opposant. 


Held  :~That  an  opposiiton  to  *  vendl- 
Hani  exponas  of  moYeablea  will  be  dis- 
miflMd  on  motion,  there  being  no  gronnds 
Alleged  in  support  of  it 


Jugé  : —  Qu'une  opposition  &  on  writ 
de  venditioni  expona»  de  meubles  sera 
renvoyée  sur  motion,  l'opposition  ne  oodp 
tenant  aucun  moyens  au  soutien  d'icelle. 


Judgment  rendered  the  SOth.  day  of  December,  18S8. 


Badglet,  Justice. — In  this  case  a  motion  has  been  made 
by  the  plaintiff  to  dismiss  an  opposition  filed  to  a  writ  of 
venditioni  exponas  issued  against  moveables.  There  are 
three  grounds  set  out  in  the  opposition,  lo.  That  the  goods 
had  been  already  seized,  without  mentioning  when,  or  in 
what  cause.  2o.  That  the  amount  demanded  by  the  bailiff 
was  too  high  ;  So.  A  general  ground  that  the  execution  is 
vexatoire.  There  being  no  particular  fact  alleged  on  the 
face  of  the  opposition  to  support  it,  it  is  too  general  to  be 
regular,  and  is  dismissed  on  that  ground,  on  motion  ; 
without  however  basing  the  judgment  on  the  other  ground 
raised,  namely,  that  it  was  filed  without  the  order  of  a 
judge,  which  is  not  required  by  law. 

OuiMET,  MoRiir  and  Marchand,  for  plaintiff. 

Bondt  and  Fauteux,  for  opposant. 
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^^^mal^sÎm^^*  \     ï>ÏSTRICT  OF  QUEBEC. 

Before  : — Sir    L.    H.    LaFontaiite,    Bart.    Chief-Josticej 
AruwiNy  DiWiAkL  and  CAsoar,.  Justices. 

.CAaiBBKu,,..«.^.%% •«••...•. ««...•.«.•.•.•.•.^^•..•••»..    AppeUanL 

and 
Atkinb  et  al^ Bespandents. 


Held  :— By  the  Saperior  Coort^  th»t  m 
difoncUBi,  arreated  under  %  oapia$,  oan 
ont  in  special  bail  at  any  time  after  the 
jndfnnent,  although  the  bond  to  the  she- 
riffhasbeen  anignedto  a  third  party, 
who  has  brought  an  action  on  the  saina. 

The  jndm  of  the  Goort  of  Appeals 
being  equMlF  dirided  this  judgment  is 
oonfirmed.  (I) 


Jngé  :— Par  la  Conr  Sn^rieore,  qu'on 
défendeor,  arrftté  par  oa^iat,  pent  don- 
ner un  oaationnemeos  special,  en  auoon 
temps  après  Jagement,  Iocs  même  que  le 
premier  oantionement  a  été  transporté  i 
«a  tiers  qui  en  poursuit  la  reoouTrement. 

Les  juges  de  la  Cour  d'Appel  étant 
également  dWMs,  m  jugement  estoen- 
firmé. 


•    Judgment  rendered  the  5th.  October,  1857. 

The  appeal  wat.  from  a  judgment  rendered  in  the  Su- 
perior Court,  in  the  district  of  Quebect,  on  the  18th.  day  oi 
April,  1867,  in  an  aotion  inatituted  upon  a  baU  bond  to 
the  sheriff^  entered  into  by  the  respondents,  in  a  cause 
vbereiA  Andrew  W-  Hoffman  was  plaintiff,  and  the  said 
John  Atkins,  one  of  the  said  rospondeatSi  w^s  defendieuitj  the 
•aid  bond  to  the  sheriff  baying  been  by  him  assigned  to  the 
«aid  Andrew  W.  Hoffinan,  and  by  him  re-assigned  to  the 
appellant» 

The  declaration  in  the  cau^e.  in  which  the  j,udgment  ap- 
pealed from  was  given,  set  forth  the  issuing  of  the  writ  of 
capias  ad  respofukndum  in  the  origine  cao^.  of  Ho^an 
vs.  Atkins,  against  the  said  John  Atkins,  his  arrest  under 
that  writ,  the  giving  of  bail  for  him  to  the  sheriff,  by 
George  Hall  and  Joseph  Parke,  two  of  the  defendants, 
(and  two  of  the  respondents,)  the  forfeiture  of  the  said 
bond,  the  assignment  thereof  to  the  said  Andrew  W.  Hoff- 
man, the  rendering  of  judgment  in  the  said  original  cause 
in  his  favor  against  the  said  John  Atkins,  by  the  Superior 
Court,  on  the  3rd  of  February,  1855,  for  the  sum  of  £275 

(1)  LefoTxe  r§.  Vanée,  fapfft,  p.  49. 
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14a.  4d.  with  intereelt  asd  co0t9,  the  re^^dMigntnent  on  the 
nth  of  Febtnaiy,  1955/  of  the  saM  bond  by  the  said  An* 
àtùvr  W.  Hoffman  to  the  appellà];il,  and  the  notiee  of  suefa 
assignments  to  the  respondents  on  the  Ist  of  March,  186&. 
The  declaration  thenconclnded  tat  a  c<mdemnation  against 
tlie  respondents  f&t  the  said  debt,  iatevesC  and  costs.  To  thk 
aetion  a  perpetual  exception  was  filed,  in  which  it  was  al- 
leged that  by  the  statntè  12  Victwia,  cap.  48,  it  was  enacted 
that  the  court  might  extend  the  time  for  putting  in  special 
bail.  That  by  the  5th  George  TV.  amending  the  ordinanee 
25  George  III,  it  was  further  provided  that  the  condition  of 
such  special  bail  bond  should  be  that  the  bail  should  not 
become  liable  unless  the  defendant  in  the  cause  should 
leave  this  province,  without  having  paid  the  debt,  interest 
and  costs,  for  which  the  action  should  have  been  btought, 
and  that  such  bail  might  be  put  in  at  any  time  before  or 
after  judgment.  That  on  the  Srd  of  September,  1855,  in 
the  said  original  cause,  No.  1628,  wherein  the  said  An- 
drew W.  Hoffman  was  plaintiff,  and  John  Atkins,  one  of  the 
defendants,  was  defendant,  and  in  which  cause  the  bond 
declared  upon  by  the  plaintiff  had  been  given,  the  said 
John  Atkins  had  made  application  for  leave  to  put  in  special 
bail,  which  application  had  been,  on  the  9th  of  September, 
1855,  granted  by  the  said  court  ;  and  the  said  court  by.  its 
judgment  in  that  cause,  No.  1628,  had  ordered  the  said 
John  Atkins  to  pay  to  the  appellant  the  costs  of  the  action 
then  pleaded  to,  viz.,  the  cause  against  the  respondents 
brought  upon  the  said  bail  bond.  That  the  said  costs  had 
been  tendered  to,  and  refused  by,  the  appellant,  and,  on  the 
29th  of  September,  1855,  the  said  John  Atkins,  after  due 
notice  given,  had  put  in  special  bail,  by  reason  whereof  the 
said  respondents  had  become  freed  and  dislcharged  from 
their  undertakings  entered  into  by  the  bond  declared  upon 
by  the  appelhmt.  The  said  exception  con(d«iding  thai  the 
appellant  should  reeover  no  gieater  sum  than  the  eosts  o^ 
hU-  action  to  that  time,  and  in  the  event  of  his  persisting'  in 
hia  said  action  praying  that  the  same  nûg^t  bediasûssed 
with  the  costs  therein  after  to  be  incurred. 
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To  this  plea  tho  appellant  demnrred,  for  reasons  of  .de- 
murrer, alleging:  that  the  appellant's  right  of  action  against 
the  respondents  coulcl  not  be  affected  by  any  judgment  ren- 
dered in  a  cause  wherein  he  was  not  a  party,  nor  duly  re- 
presented. That  no  court  of  law  in  this  province  could  legally 
make  an  order  in  the  cause  between  Andrew  W.  Hoffman 
and  John  Atkins,  concerning  the  appellant's  rights  in  his 
actibn  against  the  respondents,  and  that  the  appellant  could 
not  therefore  be  bound  by  any  proceedings  had  in  a  cause 
to  which  he  was  not  a  party,  nor  legally  represented. 

The  appellant  with  this  demurrer  also  filed  a  special 
answer  to  the  respondents,  setting  forth  that  the  special 
bail  therein  mentioned  had  been,  contrary  to  law,  put  in 
subsequently  to  eight  days  after  the  return  of  the  action, 
wherein  the  said  special  bail  had  been  taken,  and  that  the 
court  had  not  extended,  as  by  law  required,  and  could  not 
extend  the  time  for  putting  in  such  special  bail,  inasmuch 
as  the  said  time  for  putting  in  special  bail  had  long  pre- 
yiously  elapsed.  That  the  court  had  no  power  by  permit- 
ting special  bail  to  be  given  to  annul  a  contract  existing 
between  the  parties  to  the  bond  to  the  sheriff  after  its  forfei- 
ture and  assignment,  and  during  the  pendency  of  an  action 
by  the  appellant  against  the  respondents  on  that  bond  so 
assigned.  That  the  condition  of  the  special  bail  bond  so 
put  in  was  illegal  and  the  bond  consequently  a  nullity. 
That  the  special  bait,  as  given,  could  only  be  received  in 
cases  where  a  capias  had  issued  agreeably  to  the  provision9 
of  the  ordinance  25  George  III,  chap.  2,  sec.  4.  That 
the  appellant's  right  of  action  could  not  be  affected  by  any 
judgment  rendered  in  a  cause  in  which  he  was  not  a  party, 
and  that  the  proceedings  mentioned  in  the  said  exception 
were,  as  to  the  appellant,  res  inter  alios  judicata. 

The  appellant  having  set  down  the  cause  for  a  hearing 
en  droit  upon  the  pleadings,  the  Court  by  its  interlocutory 
of  the  Slst.  of  December,  1855,  pronounced  the  following 
judgment  : — ^^  Considering  the  reasons  assigned  in  support 
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**  of  the  demurrer  insufficient  in  law  to  entitle  the  plaintiiT 
"  to  the  conclusions  thereof,  doth  overrule  the  said  demurret 
'<  with  costs,"  and  again  the  parties  having  been  finally 
heard  on  the  merits  of  the  cause,  the  court  below,  on  the 
18th.  of  April,  1857,  pronounced  the  judgment  appealed 
firom  : — ^^  Seeing  that  the  present  action  is  founded  upon  a 
^^  bail  bond  made  by  the  defendants  on  the  7th  of  September, 
*^  1854,  in  favor  of  the  sheriff  of  this  district,  in  a  certain 
^  cause  wherein  one  Andrew  W.  Hoffinan  was  plaintifi, 
^^  and  the  said  John  Atkins  was  defendant,  and  that  after- 
^*  wards,  to  wit,  on  the  29th,  of  September,  1855,  pending 
^^  the  present  action,  the  said  John  Atkins,  in  due  form  of 
^^  law,  put  in  special  bail  in  the  said  cause,  whereby  the 
^'  said  bail  bond  so  given  to  the  sheriff,  in  the  said  cause, 
^^  was  discharged,  doth,  in  consequence,  dismiss  the  present 
*^  action,  with  costs  in  favor  of  the  plaintiff,  and  against  the 
"  defendants,  up  to  the  date  of  the  filing  of  the  defendants' 
"  peremptory  exception  in  this  cause,  inclusively  ;  but  with 
'^  costs  in  favor  of  the  defendants,  and  against  the  plaintiff, 
"  subsequently  to  that  time." 

For  the  consideration  of  the  Court  of  appeals,  the  appel- 
lant submitted  the  same  &cts  and  the  same  legal  proposi- 
tions as  were  by  him  urged  before  the  Court  below,  na- 
mely : — On  the  1st.  of  December,  1854,  capias  by  Andrew 
W.  Hoffman  against  John  Atkins,  retumable  20th.  of  same 
month. 

2nd.  December,  1854,  arrest  of  John  Atkins  by  sheriff, 
and  bail  bond  to  said  sheriff,  entered  into  by  respondents. 

29th.  December,  1854,  forfeiture  of  bail  bond  to  sheriff. 

Srd.  February,  1855,  judgment  in  favor  of  Andrew  Hoff- 
man against  John  Atkins. 

15th.  February,  1855,  assignment  of  bond  to  Hoffman  by 
sheriff. 

27th.  February,  1866,  re-assigment  of  said  bond  by  Hoff- 
man to  appellant. 
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Ut  Maichi  1855,  notification  of  aaaignments  to  respon* 
dents. 

21st.  April,  1855,  action  by  appellant  against  tespondents 
on  bail  bond  to  sheriff. 

Srd.  September,  1855,  application  by  Atkins  in  eauae  of 
Hoffman  against  him  for  leave  to  put  in  special  bail,  (seven 
months  after  judgment  in  caujae  wheœin  bail  to  the  sheriff 
was  giii^n.) 

17th.  September,  1855,  leave  granted  to  Atkins  in  that 
cause  to  give  special  bail. 

Such  are  the  facts.  The  propositions  of  law  were  five  in 
«number. 

Ist.  That  the  Court  below  had  no  power  to  permit  spe- 
cial  bail  to  be  put  in  after  judgment,  unless  in  the  cause 
wherein  bail  to  the  sheriff  was  given,  before  the  forfeiture 
of  the  bond  to  the  sheriff,  the  time  for  putting  in  special 
bail  had  been  by  the  Court  extended. 

2nd.  That  if  the  Court  below  had  the  power  to  permit 
special  bail  to  be  given,  yet  the  condition  of  the  bail  bond, 
as  permitted  to  be  put  in,  was  illegal,  and  the  bond  so 
given  was  therefore  a  nullity. 

Srd.  That  the  laws  in  force  in  Lower  Canada  do  not  in- 
tend that  special  bail  should  be  at  all  permitted  to  be  put  in 
where  the  cause  of  arrest  of  the  debtor  is  the  fraudulent  se- 
creting  by  him  of  his  estate,  but  that  in  such  case  the  law 
comtemplated,  as  the  debtor's  means  to  avoid  imprison- 
ment, the  security  bond  mentioned  in  the  12th.  Victoria, 
chap.  42,  sec.  3. 

4th.  That  the  ruling  of  the  Court  permitting  the  special 
bail  to  be  put  in,  in  the  'Cause  iU' whioh  the  bail  bond  to  the 
sheriff  was  given,  could  not  aAect  the  appellant's  rights  in 
his  action  against  the  respondentSy  and  as  to  him  is  not 
chose  jugée. 
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5th.  That  the  Court  below  had  na  power  to  permit  the 
special  bail  to  be  pat  in  to  act  as  a  defeasance  of  the  bond 
to  the  sheriff  after  a  forfeiture  of  that  bond  and  action 
brought  upon  it. 

On  behalf  of  the  respondents  it  was  contended  that  the 


a)  AuthorifelM  ciied  hy  t]ntuip«Uaiit 

OnlinairM  2Sth.  George  lit,  «fiap.  2,  éeo.  4  :— -'Pétendorff  bn  Bail,  page  148  :— Or- 
dinuose  2»h.G«6ige  III,  ekap.  2,  ae<x  5  :-^(tlu  6eomlV,  «sliap.  2,.  see.  1  :— Pe^ezs- 
dorff  on  BaU|Page  286  t— Petendorff  on  Bail,  page  2S7  :  -PetendoiiTon  Bail,  page 
tèi .— 12tlL  Vio.  chap.  42,  mo.  1  !-^26{h.  Oeorge  IH,  chap.  2,  seo.  4t-~8Ui.  Vie. 
ehM.  17,  see.  2  :— 6th.  William  IV,  ohap.  4,  seo.  1  :~12th.  Yio.  chap.  42,  seo.  1  :— 
S.  C.  Oaebeo,  No.  1968,  Owen,  ts.  Wjree  î-^^teme  de  Légiilfctlon,  Tolnme  1,  page 
221  :-  -12Ul  Vic  ehap.  42  :— Petendorff  on  Bail,  page  £21  :— Petendorff  on  BfOlf 
page  222  .—PetendoriT  on  Bail,  page  215  :— Petendo^on  Bail,  page  231  :— ChittT*! 
eeneral  Practice,  page  387  :  — Petondorff  on  B«il,  page  239  i—OhiUy's  Oenenl 
Praetioe,  page  387  :— Petersdorff  on  Bail,  pages  128,  129  :-^Petendorff  on  BaO, 
page  224.— Ae  the  Act  of  Parliament,  (4Ui.  and  6th.  Anne,  ohap.  16,)  which  directs 
that  the  Bail  Bond  shall  be  assigned  to  the  plaintiff,  conféra  on  the  court  in  which 
that  instrament  is  pat  in  sait  an  e(|aitable  jorlsdiotion  orer  the  proceedings,  by 
enacting  that  "  such  relief  shall  be  gi?«n  in  a  sommarr  manner  to  &e  plaintiff,  tlie 
**  defendant,  and  to  the  bail,  as  is  agréable  to  Jostioe,''  it  is  material,  in  order  that 
the  jadges  mur  be  eo^isant  6f  the  proceedings  in  the  former  suit,  and  more 
esmpetent  to  almrd  the  relief  intendea  by  the  legislatare,  that  the  action  by  the 
assignee shoold  be bioegfat in  theeowi in  whioh'the  original  canse  was  depending. 
Bat  when  the  action  is  broaght  bT  the  sheriiF,  it  is  dearly  established  that  he  is  not 
eonined  to  the  coatfc  in  which  the  original  caose  was  depending.  The  distincUon 
between  the  right  of  the  sheriff  and  his  assignee  in  this  respect  is  derived  from  the 
eoBsideTation  that  the  former  is  not  within  the  statute  of  Anne,  as  he  was  entitled, 
ateomman  law,  independently  of  the  Act,  to 'sue  ontjiebond,  When  forfeited,  in 
the  same  unrestricted  manner  as  an  obligee  may  sue  an  oblisor  on  a  common  and 
Minary  money  bond  ;  but  tfaeistter  derinag  his  xS^t  of  actton  entirely  from  the 
statute,  he  can  only  make  that  right  available  by  submitting  to  the  restrictions 
Inqiosed  by  the  faigblatore,  aiid  ioâtltate  UU  proceedings  ealjeot  to  the  equitohle 
interposition  of  the  court 

Betersdorf,  page  222.*'Ae  sm  obligee  in  a' joint  and  sereral  bond,  Is  in  general 
entitled  to  sue  the  obligors,  either  jointly  or  separately,  at  his  election,  it  wae  for- 
meiiy  oonoeÎTed  that  the  sheriff  or  his  assignee  had  a  similar  right,  but  this  practice 
being  considered  haroasing  and  eppreesire  was  dieoeoatenaneed  in  a  late  case.  It 
was  determined  that  as  the  statute  of  4th.  and  6th^  Anne,  chapter  16,  section  20,  had 
enpewered  the  court  to  give  such  relief  in  actions  upon  bail  bonds  as  would  be  eon- 
iSstent  with  justice  and  equity,  it  might  properly  interpose  its  authority  ;  and  therefore 
made  a  rule  absolute  for  staying  proceedings  upon  payment  of  the  costs  In  one  èf 
the  aottouL  This  decision  proceeded  entiiely  upon  the  oonstruotioli  which  the  jndgee 
put  up(a  the  stàti^a  of  Anne,  and  not  on  the  ground  that  the  court  could  interfere 
£a  eases  whçde  that  Aet  did  not  constitute  the  foundaUcn  ef  die  plaintiTs  rif^t, 
therefore,  it  would  seem  that  the  sheriff  might  still  sue  ihe  bail  and  prinoipaT  seve- 
fftiUy. 

Oode  de  la  Venrs,  par  A.  Tenant,  page  35,  note  l.-^Les  conTentfons  légalement 
§itmiê9  tteaneat  Oea  de  lot  à  ceux  ^  les  ont  faites,  elles  ne  peuvent  être  téroqaUê 
floe  de  leur  oonseui^ment  mu^el,  ou  pour  les  causes  oue  laloi  autorise. 

Théefie  sur  la  Nutlité,  par  Solon,  rolttme  1,  page  207,  no.  327.-110  juge,  disait 
l'iiàiaoïtel  auteur  de  ViâfiH  dseiiois,  n'esl  que  la  benclie  qel  pr#vmce  la  parole  de 
la  loi,  itn  être  inanimé  qui  no  peut  en  modérer  ni  la  forme  ni  lalrigueur. 

^ Mei"  ^  ^""    "■  " 


de.DMiti  par  M.  Mbi^d^  Plaine . 2,  kiage  696.--8i  lee  magistrats  po«> 

T^nt  se  permettre  de  juger  les  lois  qu'ils  sont  chao^s  d'aroliquer,  ce  serait  le  cee 

mm  Me  motifo  dont  le  tribunal  a  coloré  son  jugement,  msis  ce  n'est  poiikt  là 


la  mission  des  (ribunanz  ;  Institués  pour  faire  renooter  Isa  lois.  Us  ne  le  sont  point 
novr  décider  tl  elles  sont  ou  né  tont  patf  oonfomiei  aux  idées  que  ohaoun  peut  ae 
simer  du  Juste  ou  de  Tii^aste. 
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writ  of  capias  is  a  remedy  given  to  the  creditor  in  certain 
cases  to  secure  to  him  the  payment  of  his  debt,  and  the  bail 
bond  consequently  is  but  ancillaiy  to  that  remedy.  It  be- 
comes attached  to  the  debt  and  is  not  susceptible  of  a  sepa- 
'  ration  from  it,  and  cannot  be  held  by  any  other  than  the 
creditor.  The  appellant,  it  will  be  observed  by  reference 
to  the  assignment,  has  been  vested  with  the  right,  title  and 
interest  of  Hoffman  in  and  to  the  said  bail-bond,  without 
having  any  right  to  demand  or  recover  from  Atkins  the  debt. 
Hoffman,  therefore,  remains  the  creditor  of  Atkins,  and 
it  is  difficult  to  understand  how  the  appellant  can  claim  to 
recover  a  judgment  which  has  not  been  transferred  to  him, 
and  which  may  at  any  time  be  enforced  by  Hoffman  against 
Atkins.  Upon  this  ground  the  respondents  submit  that  the 
appellant  has  failed  to  show  any  right  or  interest  in  him  to 
recover  the  debt,  and  that  as  the  debt  and  bond  must  go 
together,  the  assignment  to  him  of  the  bond  alone  is  utterly 
valueless.  This  would  suffice  alone  to  insure  the  dismissal 
of  the  appellant's  action.  Supposing,  however,  that  the 
appellant  had  received  an  assignment  of  the  debt,  then,  as 
bis  title  is  derivative,  and  his  rights  to  be  determined  in  the 
same  way  as  the  rights  of  Hoffman  would  have  been,  had 
he  made  no  assignment,  the  appellant  must  take  the  rights 
of  Hoffman,  such  as  they  were  aud  subject  to  any  provision 
of  law  which  might  have  affected  them,  had  they  continued 
to  be  Hoffman's.  Hence,  the  respondents  treating  the  ap- 
pellant as  invested  with  no  greater  rights  than  Hoffman, 
contend  that  Atkins  having  been  permitted  by  the  judgment 
of  the  Superior  Court,  of  the  19th.  September,  1855^  to  put 
in  special  bail,  and  having  put  in  that  special  bail  in  con- 
formity thereto,  the  bail-bond  sued  upon  has  become  dis- 
charged. The  appellant,  standing  in  the  place  of  Hoffman, 
is  bound  by  that  judgment,  and,  if  he  felt  himself  aggrieved 
by  it,  the  only  mode  by  which  he  could  defeat  its  operation 
was  by  appealing  therefrom,  and  causing  it  to  be  reversed 
if  found  erroneous.  This  course  the  appellant  has  not  pur- 
sued, but  conceives  that  he  may  avoid  its  binding  effect 
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upon  him  by  treating  it  as  not  having  the  force  o{  chose  jugée 
against  him^  because  he  was  not  nominally  a  party  to  it. 
He  was  a  party  through  his  assignor,  and,  in  fact,  resisted 
the  application  to  put  in  special  bail. 

So  long  as  the  judgment  of  the  19th.  of  September,  1855, 
is  not  vacated,  its  operation  is  to  defeat  and  discharge  the 
first  bond,  and  the  circumstance  of  its  assignment  to  the 
appellant  cannot  deprive  Atkins  of  the  relief  pointed  out  by 
the  5lh  George  IV,  chap.  2,  sec.  1.  It  is  pretended  by  the 
appellant  that  special  bail  could  not  be  given  to  Hoffman 
after  he  had  assigned  the  bond,  but,  as  the  special  bail  is 
given  to  secure  the  principal  with  interest  and  costs,  which 
still  belong  to  Hoffman,  it  is  conceived  that  to  Hoffman  alone 
could  the  special  bail  be  given,  and  had  the  debt,  interest 
and  costs,  been  likewise  assigned  to  the  appellant,  still 
special  bail  should  have  been  given  to  Hoffman,  the  plaintiff 
in  the  cause,  and  the  appellant  as  his  assignee  might  in 
that  case  exercise  all  his  rights  ia  the  name  of  his  assignor. 

Caroit,  Juge  : — En  octobre,  1864,  action  par  Andrew  W. 
Hoffman^  contre  John  Atkins,  Pun  des  intimés,  pour  £275, 
montant  d'un  billet,  frais  de  protêt  et  intérêt.  Après  le 
rapport  en  Cour  du  writ  de  sommation,  le  même  Hoffman 
prit  encore  contre  Atkins  un  writ  de  capias^  en  vertu  du- 
([uel  il  fut  arrêté  et  pris  au  corps.  Le  7  décembre,  Greorge 
Hall  et  Joseph  Parke,  deux  des  intimés,  se  portèrent,  envers 
le  shérif  de  Québec,  cautions,  suivant  acte  (Bond)  de  cette 
date,  pour  £275  14  4,  avec  en  sus  £68  18  7,  étant  vingt- 
cinq  par  cent  ajouté  pour  le  montant  des  intérêts  et  des  frais 
probables. 

Le  S  février,  1855,  jugement  en  faveur  de  Hoffman  con- 
tre Atkins  pour  £275  14  4,  avec  intérêt  du  28  octobre, 
1854,  et  frais  distraits  en  faveur  de  MM.  Andrews  et 
Campbell,  (Campbell  l'appelant  en  la  présente  instance.) 

Le  15  février,  1855,  transport  de  ce  cautionnement  par 

le  shérif  à  Hofiman,  plus  tard,  savoir  :  le  19  septembre, 
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fS55,  Mr  applkatioii  d* Atkins,  la  Conr  lui  permit  dr 
Ibumir  d€ms  la  cause  oaationnemeot  spécial,  (special  bail) 
ioas  quinze  jours  après  que  signification  lui  aurait  été 
faîte  du  mémoire  de  frais  taxés  dûs  au  demandeur  sur  la 
présente  action,  alors  pendante. 

Le  88  septembre,  1855,  les  frais  furent  offerts,  et  le  29^ 
jour  suivant,  le  cautionnement  spécial  fut  donné,  diaprés 
Pacte  de  la  5me.  Geo.  lY,  ch.  2,  et  en  conformité  au  juge- 
ment du  29  septembre  précédent,  mais  dans  la  forme  de  la 
Sédule  4,  de  l'acte  12  Vie,  ch.  42. 

Mais  avant  celb,  savoir,  le  27  février,  1865,  Hoffman  à  qui 
te  shérif  avait  transporté  le  cautionnement  en  question,  le 
transporte  lui-même  au  présent  appelant,  par  acte  de  cette 
iate,  passé  par  Mtre.  Hossaok,  m>tatre  ;  le  transport  a  été 
signifié  aux  intimés  par  acte  du  1er.  mars,  1855* 

C'est  sur  ces  actes  de  transport  qu'a  été  portée  Tactioil 
contre  Atkins,  le  défendeur  dans  l'antre  cause,  et  contre 
Hall  et  Parke,  qui  se  sont  portés  ses  cautions  par  Pacte  do 
T  décembre,  1854,  fondement  de  la  demande  de  l'appelant* 

La  défense,  outve  la  défense  ^i  feit,  etmsiste  dans  une 
exception  qui  peut  se  résumer  à  dire,  que  le  cautionnement 
sur  lequel  est  fondé  l'action  est,  depuis  l'institution  de  cette 
aetioq,  devenu  sans  efl^,  par  suite  de  ce  que  le  eauiwnnement 
spéeiul  a  été  fourni  par  le  dit  John  Atkins,  dans  la  cause 
dans  laquelle  il  était  poursuivi  par  BoAmat»,  suivant  qu'il 
avilit  dtxHt  de  le  faire,  et  la  permission  que  lui  e&  avait 
donnée  la  Cour  par  son  jugement  du  19  septembre,  1854  ; 
que  le  dit  Atkins  s'était  conformé  aux  conditions  de  ce  ju- 
gement, et  avait  fourni  le  cautionnement  sous  le  délai  réglé, 
et  dans  la  forme  voulue  par  la  loi  ;  que  le  cautionnement 
spécial  avait  eu  l'effet  d'annuler  et  mettre  au  néant  le  caU' 
tionnement  primitif  donné  par  les  intimés  et  sur  lequel  est 
fondée  IVictio»  ;.  que  le  condition  spus  laquelle  le  cauflion^ 
Muient  spéotel  avait  été  paimis  par  le  jngeinest  était  de 


payer  les  frais  de  Paction,  lesquels  frais  aTaient  été  offerts 
et  étaient  déposés  en  Cour  avec  Pexoeptioil. 

L'appelant  a  répondu  spécialement  à  cette  exception  que 
le  cautionnement  spécial  invoqué  n'avait  pas  annulé  le 
cautionnement  originaire  ;  que  le  cautionnement  spécial 
était  nul  et  de  nul  effet  pour  deux  raisons  : 

lo.  Parcequ'il  n'avait  pas  été  fourni  à  temps. 

So.  Parce  que  ce  n'était  pas  le  cautionnement,  que, 
d'après  la  loi  actuelle,  il  lui  fut  permis  de  fournir. 

Ainsi  toute  la  question  soumise  à  la  Cour  inférieure  s'est 
réduite  à  savoir  si  le  cautionnement  du  29  septembre,  1855, 
fourni  par  les  dits  intimés,  est  valable  et  légal,  et  quant 
à  sa  forme,  et  quant  au  temps  où  il  a  été  produit. 

La  Cour  de  première  instance,  par  son  jugement  dont  est 
appel,  a  décidé  que  ce  cautionnement  était  valable  et  légal, 
ayant  déjà  décidé  par  son  interlocutoire  du  17  septembre, 
1865,  rend'i  dans  la  came  originaire  de  Hoffman  vs.  Atkins^ 
que  le  dit  Atkins  était  à  temps  pour  le  produire,  pnisquelle 
lai  permit  de  le  faire. 

Le  jugement  dont  est  appel,  du  18  avril,  1857,  est  comme 
suit  : 

^^  Seeing  that  the  present  action  is  founded  upon  a  bail- 
^  bond  made  by  the  defendant  on  the  7th.  September,  1854, 
**  in  favor  of  the  sheriff  of  this  district,  in  a  certain  case 
"  wherein  one  Andrew  W.  Hoffman  was  plaintiff,  and  the 
'*  said  John  Atkins  was  defendant,  and  that  afterwards, 
**  to  wit,  on  the  29th.  September,  1855,  pending  the  present 
^*  action,  the  said  John  Atkins,  in  due  form  of  law  put  in 
^^  special  bail  in  the  said  cause,  whereby  the  said  bail  bond 
"  so  given  to  the  sheriff  in  the  said  cause  was  discharged, 
^^  doth  in  consequsnce  dismiss  the  present  action  with  costs 
^'  in  favor  of  the  plaintiff,  and  against  the  defendant,  up  to 
«(  the  date  of  the  filing  of  the  defendant's  exception  in  this 
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^^  cause,  inclosively  ;  but  with  costs  against  the  plaintiff 
"  subsequently  to  that  time." 

La  Cour  inférieure  qui,  par  son  jugement  rendu  dans  la 
cause  de  Hoffman  vs.  Atkins,  le  17  septembre,  1855,  avait 
décidé  que  le  défendeur  Atkins  était  à  temps  pour  deman- 
der et  obtenir  la  permission  de  produire  dans  cette  cause  un 
cautionnement  spécial^  a,  par  le  jugement  ci-dessus,  dont  est 
appel,  décidé  que  le  cautionnement  ainsi  par  lui  fourni 
était  légal  et  valable,  et  suffisait  pour  exonérer  les  intimés 
et  les  décharger  du  cautionnement  originaire. 

Les  intimés  ont  prétendu  que  ce  jugement  du  17  septem- 
bre, 1855,  constituait  chose  jugée  même  à  l'encontre  de 
l'appelant,  quoique  rendu  dans  une  cause  où  l'appelant 
n'était  pas  partie.  Cette  prétention  de  leur  part  est  mal 
fondée.  Si  ce  jugement  est  nul  pour  aucune  des  raisons 
qu'il  allègue,  l'appelant  a  droit  de  se  prévaloir  de  cette 
nullité  à  la  première  occasion  qu'on  lui  fournit  de'Topposer. 
Le  transport  du  sheriff  à  Hoffman  et  celui  de  Hoffman  à 
l'appelant  ayant  été  signifiés  aux  intimés,  (1  mars,  1855,) 
l^appelant  aurait  probablement  pu  être  mis  en  cause  dans 
l'instance  de  Hoffinan  vs.  Atkins,  pour  avoir  occasion  de 
s'opposer  à  la  demande  que  faisait  Atkins,  qui  devait  avoir 
Teffet  de  mettre  fin  au  cautionnement  transporté  à  l'ap- 
pelant, il  aurait  aussi  de  lui-même  pu  intervenir  dans  cette 
instance  aux  mêmes  fins,  et  dans  l'un  comme  dans  l'autre 
cas  le  jugement  qui  aurait  été  rendu  l'aurait  lié,  il  eut  alors 
eu  force  de  chose  jugée.  Mais  comme  il  n'en  est  rien,  et 
qu'il  n'a  pas  été  mis  en  cause,  le  jugement  quant  à  lui  ne 
constitue  pas  chose  jugée,  et  il  peut  en  contester  la  légalité 
et  soutenir  à  présent  la  nullité  du  cautionnement  qu'on  lui 
oppose,  donné  en  vertu  de  ce  jugement,  de  la  même  manière 
qu'il  aurait  pu  le  faire  s'il  eut  été  mis  en  cause.  Ainsi 
dans  ]a  présente  instance  il  est  loisible  a  l'appelant  de  pré- 
tendre que  ce  jugement  est  illégal  et  qu'il  n'eut  pas  dû  per- 
mettre que   le  cautionnement  spécial  qu'il  a  sanctionné 
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fût  fourni.  C'est  ce  que  l'appelant  fait  par  son  présent 
appel,  dans  lequel  ses  griefs  se  résument  à  dire  que  le 
cautionnement  spécial  permis  par  le  jugement  du  17 
septembre,  1855,  et  fourni  le  29  du  même  mois,  est  illégal 
et  nul  pour  les  deux  raisons  déjà  mentionnées,  savoir: 
qu'il  a  été  demandé  et  permis  après  le  temps  voulu  par 
la  loi,  et  lorsque  la  Cour  n'avait  plus  jurisdiction  pour 
le  permettre,  et  ensuite  parce  que  le  cautionnement  fourni 
n'est  pas  celui  qui  aurait  dû  l'être  d'après  la  loi  existant 
alors  ;  ainsi  toute  la  question  se  résume  à  ces  deux  propo- 
sitions. 

lo.  Le  17  septembre,  1855,  Atkins  était-il  à  temps  pour 
demander  et  obtenir  permission  de  fournir  un  cautionnement 
spécial  (special  bail)  î 

2o.  S'il  était  à  temps,  le  cautionnement  qu'il  a  fourni  est- 
il  valable,  et  suffisait-il  pour  mettre  fin  à  celui  originairement 
donné  et  sur  lequel  est  fondée  l'action  ? 

Quant  aux  faits  de  la  cause  ils  ont  été  exposés  plus  haut, 
il  suffira  de  se  rappeler  ici  les  circoastances  suivantes  ; 
que  c'est  en  décembre,  1864,  que  fut  arrêté  Atkins,  et  que 
fut  donné  le  cautionnement  au  shérif  qui  fait  le  sujet  de 
l'action,  que  c'est  le  3  février,  1856,  que  fut  rendu  le  juge- 
ment en  faveur  de  Hoffinan  contre  Atkins,  que  le  transport 
du  shérif  à  HojfTman  est  du  15  février,  1865,  et  celui  de 
Hoffman  à  l'appelant,  du  27  du  même  mois  ;  que  les  trans- 
ports ont  été  signifiés  aux  intimés  le  1er.  mars,  1855  ;  que 
c'est  le  21  avril  1865,  qu'a  été  portée  la  présente  action  ; 
que  c'est  le  3  septembre,  1856,  qu'a  été  fait  la  demande 
pour  permission  de  produire  le  spécial  bail  ;  et  que  la  per- 
mission ainsi  demandée  lui  a  été  accordée  le  17  du  même 
mois,  à  peu  près  sept  mois  après  le  jugement  principal 
rendu  dans  la  cause  de  Hoffinan  et  Atkins. 

Pour  savoir  si  cette  demande  était  fondée,  et  si  le  juge- 
ment qui  l'accordait  était  légal,  il  faut  voir  quelle  était  sur 
ee  sujet  la  loi  à  l'époque  où  il  fut  rendu,  (septembre,  1855.) 
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Notre  premier  acte  provincial  sous  ce  rapport  est  Pordon- 
nance  de  la  25e  Geo.  III,  ch.  2,  (1785)  laquelle  dans  sa 
section  4,  permet,  sons  les  circonstances  y  mentionnées,  l'é- 
manation d'un  captas  on  mandat  d'arrestation  contre  le 
eorps  d'un  défendeur  adressé  au  shérif,  ^^  to  hold  such  de- 
^^  fendant  to  bail  for  his  appearance  at  the  return  of  »ucb 
^'  writ,  and  in  default  thereof,  to  commit  him  to  prison,  there 
^^  to  remain  until  special  bail  may  be  given  by  such  defen* 
^^  dant  ;  or  until  two  days  after  execution  may  be  obtained 
"  by  the  plaintijBT  if  judgment  be  in  his  favor." 

C'est  en  vertu  de  cette  clause  que  Atkins  fut  arrêté  sur 
capias  ad  respondendum  émané  i  la  poursuite  du  dit  Hoff- 
man, et  que  Hall  et  Parke  se  rendirent  cautions  en  faveur 
du  shérif,  par  Pacte  qui  fait  le  sujet  de  la  présente  pour- 
suite, lequel  acte  de  cautionnement  devint  parfait  en  faveur 
du  shérif  par  suite  du  défaut  du  dit  Atkins  de  se  livrer 
au  jour  du  retour  du  writ,  ou  de  donner  le  cautionnement 
spécial. 

Cette  ordonnance  a  été  suivie  de  Pacte  5e  Geo.  IV,  ch.  2, 
(1825,)  lequel,  après  avoir  récité  la  clause  ci-dessus  de 
Pacte  de  1785,  et  énoncé  les  inconvénients  résultants  de 
cette  loi  au  préjudice  des  débiteurs,  et  la  nécessité,  pour 
remédier  à  ces  inconvénients,  de  changer  les  conditions  du 
cautionnement  spécial  que  les  débiteurs  étaient  tenus  de 
donner  d'après  la  dite  sect.  4,  de  Pacte  de  1785,  a  statué 
que,  pour  l'avenir,  la  condition  de  tel  cautionnement,  au  lieu 
d'être  ce  quelle  avait  été  jusque  là,  dans  tous  les  cas  où  un 
débiteur  était  arrêté  en  vertu  de  la  dite  ordonnance,  sur  writ 
de  capias  ad  respondendum^  serait.  "  That  the  eognizors 
^'  thereof  shall  not  become  liable  unless  the  defendant  shall 
"  leave  the  Province,  without  having  paid  the  debt,  interest 
^^  and  costs,  for  which  the  action  shall  have  been  brought." 

Par  cette  partie  de  la  première  clause  de  Pacte  de  1825, 
la  forme  du  special  bondy  et  l'étendue  de  l'obligation  des 
cautions  étaient  changées,  puisque  ce  n'était  qu'au  cas  seu* 
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Jement  que  le  débiteor  laisserait  la  Province  sans  payer  sa 
dette  que  les  cautions  pourraient  être  appelées  à  le  faire. 
Mais  cette  même  clause  a  introduit  à  la  loi  de  1785,  un 
autre  changement  ;  c'est  celui  qui  se  trouve  énoncé  à 
la  fin  de  la  dite  clause  dans  les  termes  suivants  :  *^  And 
^^  such  special  Bail  may  be  put  in  and  given  at  any  time 
**  after  the  anest  of  the  defendant  in  virtue  of  such  capias^ 
•**  (capias  ad  respondendum)  either  before  the  Court  from 
*^  which  the  same  shall  have  issued,  or  before  any  judge  or 
^^  justice  of  8ti€h  Court,  at  any  time  before  or  after  the 
**  judgment.^ 

C'est  sur  cette  demiève  partie  de  la  clause  que  les  intimé* 
ee  fondent  pour  dire  que  Atkins  était  à  temps  pour  offrir 
le  cautionnement  spécial  qu*il  a  donné,  que  la  Cour 
avait  jurisdiction  pour  le  permettre  et  le  recevoir,  et  que 
quoiqu'il  y  eut  sept  mois  à  peu  près  que  le  jugement  contre 
lui  fût  rendu,  il  n'y  avait  aucun  délai  fatal  au-delà  du  quel 
le  droit  de  fournir  tel  cautionnement  lui  fût  interdit. 

Les  termes  du  statut  sont  aussi  précis  que  possible, 
**  At  any  time  after  the  arrest  of  the  defendant,  at  any  time 
"  before  or  after  the  judgment.*' 

D'après  cette  disposition  il  est  incontestable  que  Atkins 
était  à  temps.  Mais  la  prétention  de  Pappelant  est  que  ce 
n'est  plus  cette  loi  qui  doit  nous  guider  dans  la  décision 
de  cette  question,  qu'elle  a  été  sous  ce  rapport  changée  et 
abolie  par  Pacte  de  la  18  Vie.  chap.  48.  Il  nous  réfère  à  la 
clause  12  comme  tranchant  la  difficulté  en  sa  faveur- 
Cette  clause,  après  avoir  déclaré  dans  les  termes  les  plus 
formels,  ^'  That  nothing  in  this  act  contained  shall  prevent 
^  any  person  arrested  under  any  writ  of  capias  ad  respondent 
^*  dum  from  patting  in  special  bail  to  the  action  as  permitted 
"  by  the  Laws  of  Lower  Canada,"  ajoute.  **  Excepting 
**  only  that  such  special  Bail  shall  not  be  received  unless 
'^  put  in  on  the  return  day,  or  at  any  time  before  the  return 
^  day,  or  within  the  eight  days  next  after  the  return  day." 
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C'est  sur  cette  dernière  partie  de  la  clause  qne  se  fonde 
rappelant  pour  prétendre  que  Atkinç  était  trop  tard  pour 
faire  son  application,  puisqu'il  ne  Pavait  pas  fait  le  jour  du 
rapport  du  writ^  ni  avant  le  jour  de  ce  rapport,  ni  dans  les 
huit  jours  qui  l'ont  suivi. 

Cette  prétention  parait  fondée,  et  le  serait  effectivement, 
si  cette  même  clause  ne  contenait  un  proviso  sur  lequel  les 
intimés  s'appuient  pour  répondre  à  cette  objection.  Ce 
proviso  est  comme  suit,  "  provided  alvays  that  it  shall  be 
"  in  the  power  of  the  Court,  upon  special  application  and 
**  cause  shown,  to  extend  the  time  for  putting  in  bail."  Or, 
disent  les  intimés^  nous  nous  sommes  conformés  à  cette 
disposition  de  la  loi,  nous  avons  fait  application  à  la  Cour 
pour  qu'elle  fit  usage  du  pouvoir  que  lui  conférait  cette  loi 
d'étendre  le  délai  pour  donner  le  .spécial  bail  en  question* 
Elle  nous  a  accordé  cette  demande,  le  jugement  qu'elle 
a  rendu  prolonge  ce  délai,  sur  causes  montrées  qu'elle  dé- 
clare bonnes,  et  permet  de  fournir  le  cautionnement  sous  un 
nouveau  délai  qu'elle  fixe.  Sans  ce  proviso,  disent  les  in- 
timés à  l'appelant,  votre  objection  serait  fondée,  mais 
ayec  ce  proviso  elle  n'a  aucune  force.  A  cela  l'appelant 
réplique  que  ce  proviso  n'est  pas  applicable  à  l'espèce, 
tout  en  admettant  le  droit  de  la  Cour  d'étendre  les  délais 
fixés  par  la  loi  pour  donner  le  cautionnement  special.  Il 
prétend  que  la  demande  s'en  doit  faire,  que  l'application 
doit  être  adressée  à  la  Cour  avant  l'expiration  du  délai 
légal,  qu'une  fois  ce  délai  expiré,  la  Cour  est  sans  juris- 
diction, ne  pouvant  pas,  dit  l'appelant,  prolonger  ou  étendre 
un  délai  qui  n'existe  plus,  pour  le  prolonger  il  faudrait 
qu'il  existât  encore. 

Il  y  a  bien  quelque  plausibilité  dans  cette  réplique,  et  les 
termes  de  ce  proviso  peuvent  peut-être  se  prêter  à  cette  in- 
terprétation. Mais,  lorsque  l'on  considère  l'esprit  de  la  loi 
qui  est  toute  destinée  à  favoriser  la  liberté  du  sujet  et  à 
restreindre  autant  que  possible  Temprisonnement  pour  dette, 
l'on  doit,  je  pense,  en  venir  à  la  conclusion  que  le  pou- 
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voir  de  la  Cour  d'étendre  ce  délai  n'est  pas  limité  au 
temps  seulement  pendant  leqael  les  délais  durent  encore* 
Comme  cette  extension  se  doit  faire  par  la  Cour  et  que  ce 
pouvoir  n'est  pas  accordé  aux  juges  en  vacance,  ce  serait 
considéiiablement  restreindre  l'effet  de  ce  pouvoir  et  en  em- 
pêcher l'application  à  un  nombre  considérable  de  cas.  Pour 
ces  raisons  et  plusieurs  autres  que  l'on  pourrait  y  ajouter, 
je  suis  d*avis  que  la  Cour  inférieure  avail  le  pouvoir  qu'elle 
a  exercé,  qu'elle  était  à  temps  pour  prolonger  le  délai, 
et  que  la  permission  qu'elle  a  accordée  à  «Atkins  de  donner 
le  cautionnement  spécial  était  valable,  et  que,  partant, 
l'appelant  est  mal  fondé  à  prétendre  que  le  cautionne- 
ment est  nul,  parcequ'il  n'a  pas  été  fourni  en  temps  op- 
portun. Reste  maintenant  à  savoir  si  c'est  bien  le  caution- 
nement qui  devait  être  fourni. 

Le  cautionnement  ainsi  donné,  est  celui  prescrit  par 
l'acte  ô,  Guil.  IV,  chap.  2,  la  condition  étant  que  Atkins 
ne  laisserait  pas  la  Province  sans  payer  sa  dette. 

Ce  cautionnement  est  valable  et  suffisant  sans  contredit, 
à  moins  que  sous  ce  rapport  la  loi  qui  le  permettait  eût  été 
abrogée.  Nul  doute  que  jusqu'à  la  passation  de  la  12 
Vie.  chap.  42,  ce  cautionnement  eut  été  bon  et  valable 
et  eut  libéré  les  cautions  en  faveur  du  shérif  lors  de 
l'arrestation  du  défendeur.  C'est  à  l'appelant  à  montrer 
que  cette  nouvelle  loi  a  sous  ce  rapport  été  modifiée.  Sans 
cela  il  ne  peut  réussir  dans  sa  prétention  ;  car  c'est  à  tort 
que  l'appelant  a  dit  qu'un  cautionnement  donné  dans  une 
cause  où  il  n'était  pas  partie,  ne  pouvait  le  lier,  que  les 
droits  qui  lui  étaient  acquis  par  le  transport  ne  pouvait  lui 
être  enlevés  par  suite  de  procédés  auxquels  il  était  étranger, 
en  un  mot  que  comme  cessionnaire,  sa  position  était  autre 
que  l'aurait  été  celle  de  son  cédant,  et  que  la  situation  et  les 
droits  des  intimés  pouvaient  avoir  été  altérés  et  changés 
par  suite  et  en  conséquence  du  transport  que  lui  aurait 
fait  Hoffman.  Toutes  ces  propositions  sont  fausses  et  sont 
repoussées  par  la  doctrine  incontestable  que  le  cession* 
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naire  ne  peut  avoir  plus  de  droit  au  moyen  du  transport 
que  8on  cédant,  et  que  la  condition  du  débiteur  ne  peut  être 
rendue  pire  par  un  transport  qu'il  n'a  pas  accepté.  Je 
a'ai  pas  de  dont.;  que  les  intimés  dans  la  présente  instance 
pouvaient  opposer  au  demandeur,  Campbell,  toutes  les  ob- 
jections et  toutes  les  exceptions  qu'ils  auraient  pu  opposer  i 
Hoffman  lui-même  si  l'action  eut  été  portée  en  son  nom. 

Cela  étant  revenons  à  la  question  de  savoir  si  le  caution- 
nement qui  pouvait  être  donné  avant  la  12  Vie.  ch.  42,  a 
été  supprimé  par  suite  de  cette  loi. 

S'il  y  a  eu  abrogation  de  la  première  loi,  il  faut  que  cette 
abrogation  ait  été  expresse  ou  tacite. 

Expresse  elle  ne  Test  pas,  c'est  admis,  et  l'appelant  ne 
peut  montrer  une  ligne  sur  laquelle  paisse  être  fondée  cette 
abrogation  expresse.  Mais  il  prétend  qu'elle  résulte  taci- 
tement des  dispositions  de  Pacte  12  Vie.  chap.  42. 

Si  je  Tai  bien  compris,  son  raisonnement  est  à  peu  près 
comme  suit  ;  le  statut  de  la  5e.  Creo.  IV,  chap.  2,  qui  per- 
mettait a  un  défendeur  de  donner  le  cautionnement 
spécial  qui  ne  liait  la  caution  qu'autant  que  le  débiteur 
quittait  la  Province  sans  payer,  était  pour  les  cas  où  tels 
débiteurs  étaient  arrêtés  sur  capias  ad  satisfaciendum^  or, 
dit-il,  l'émanation  de  tels  writs  ne  pouvant  plus  avoir  lieu 
depuis  la  passation  de  la  dernière  loi,  il  s*en  suit  que  le 
cautionnement  est  devenu  inutile  et  doit  disparaître  avec 
la  cause  qui  y  avait  donné  lieu.  ^^  Cessante  ratione  legis 
"  cessât  et  ipse  lex." 

Cette  prétention  est  incorrecte  en  point  de  fait,  il  est  fSaux 
qne  le  statut  de  la  5e  Geo.  IV,  chap.  2,  soit  applicable 
aux  writs  de  copias  ad  satisfaciendum  seulement,  au  con- 
traire il  y  est  expressément  dit,  dans  la  première  clause, 
que  c'est  au  défendeur  qui  est  arrêté  snr  capias  ad  respon* 
demdum  que  le  droit  de  donner  le  cautionnement  en  ques- 
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lion  est  accordé.  Les  termes  de  la  loi  sont  positifs,  et  il 
ne  s'agit  que  d'y  ré£èrer  pour  se  convaincre  que  Pénonoé  de 
(ait  sur  lequel  est  fondée  ]a  proposition  ci-dessus  de  l'appe- 
lant est  contraire  au  fait. 

Mais  non  seulement  ce  statut  n'a  pas  été  abrogé  par  im- 
plication ou  pour  les  raisons  alléguées  par  l'appelant,  mais 
l'acte  de  la  12  Vie.  chap.  42,  sur  lequel  il  se  fonde  entière- 
ment pour  prétendre  cette  abrogation,  en  fait  une  réserve 
toute  spéciale  dans  plusieurs  clauses,  mais  surtout  dans  la 
12e  dans  laquelle  il  est  expressément  dit  que  rien  dans  cet 
acie  (12e  Vict.  chap.  42,)  n'empêchera  aucune  personne 
arrêtée  sur  capias  ad  respondendum  de  fournir  à  l'a  tion  le 
cautionnement  spécial,  tel  que  permis  par  la  loi  du  Bas< 
Canada,  maintenant  en  force,  or,  il  est  admis  qu'à  l'é- 
poque où  cette  loi  était  décrétée  l'acte  de  la  6e  Geo.  IV, 
chap.  2,  était  en  force,  ou  du  moins  n'avait  jamais  été  abrogé, 
d'où  il  faut  conclure  que,  d'après  la  clause  qui  vient  d'être 
citée,  le  cautionnement  en  question  pouvait  être  donné  par 
tout  défendeur  arrêté  sur  capias  ad  respondendum^  comme 
l'était  Atkins  dans  l'instance  dont  il  s'agit,  à  moins  que 
l'appelant  n'eut  fait  voir  que  le  cautionnement  répugnait  et 
était  incompatible  avec  les  dispositions  de  ce  nouvel  acte^ 
ce  que  l'appelant  n'a  pas  réussi  à  faire. 

De  ce  qui  précède,  je  conclus  que  Atkins  pouvait,  à  l'é- 
poque où  il  l'a  fait,  donner  légalement  le  cautionnement 
qu'il  a  donné,  et  comme  je  crois  avoir  fait  voir  qu'il  était  à 
temps  pour  le  faire,  la  conséquence  est  que  ce  cautionne- 
ment a  eu  TefTet  de  mettre  fin  au  cautionnement  originaire 
fourni  par  les  intimés  lors  de  l'arrestation  d'Atkins,  et  sur 
lequel  est  fondée  la  présente  action  ;  si  tel  est  le  cas  la 
Cour  inférieure  jugeait  bien  en  renvoyant  l'action  du  de- 
mandeur, avec  dépens  contre  le  défendeur  jusqu'à  l'époque 
où  il  avait  plaidé  ce  moyen  de  défense. 

Ces  raisons  me  suffisent  pour  me  faire  confirmer  le  juge- 
aient, sans  qu'il  «oit  nécessaire  d'entrer  dans  Pexamen  de  la 
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question  soulevée  par  les  intimés  lors  de  Pargument, 
savoir  :  que  le  transport  fait  à  l'appelant,  n'était  pas  sufiS- 
sant  pour  lui  donner  droit  d'action,  ce  transport  n'étant  que 
du  cautionnement  et  non  du  jugement  dont  il  était  l'ac- 
cessoire, sans  lequel  il  ne  pouvait  valoir;  jugement  ce- 
pendant qui  n'est  pas  transporté  et  qui  parait  être  demeuré 
en  la  possession  du  demandeur  Hoffman,  qui  le  peut 
mettre  à  exécution  contre  Atkins,  nonobstant  la  cession 
qu'il  a  faite  du  cautionnement,  qui  n'était  rien  autre  chose 
qu'un  des  moyens  dont  il  pouvait  faire  usage  pour  s'en  faire 
payer. 

Cette  objection  me  parait  bien  loin  d'être  futile  et  méri- 
terait d'être  considérée  si  les  autres  raisons  n'étaient  pas 
suffisantes  pour  me  faire  disposer  de  la  cause. 

Le  jugement  doit  être  confirmé.  (1) 

Sir  L.  H.  LaFontaine,  Bt.  Juge-en-Chef. — Le  7  déc. 
1854,  l'intimé,  John  Atkins,  est  arrêté  par  le  shérif  de  Qué- 
bec, en  vertu  d^'un  Captas  ad  Respondendum  émané  à  la 
poursuite  de  Andrew  W.  Hoffman.  Le  même  jour  il 
donne  cautions  au  shérif  pour  assurer  sa  comparution  au 
jour  fixé  qui  est  le  20  du  même  mois.  Les  cautions  sont 
les  deux  autres  intimés.  La  condition  est  dans  les  termes 
de  la  formule  no.  4,  annexée  au  statut  de  1849,  chap.  42, 
c'est-à-dire,  que  "  si  Atkins  donne  le  dit  jour,  20  décembre, 
ou  en  aucun  temps  auparavant,  ou  dans  les  huit  joilrs 
après,  bonne  et  suffisante  caution  à  la  satisfaction  delà 
Cour  Supérieure,  ou  d'aucun  des  juges  de  la  dite  Cour, 
que  lui  Atkins  se  livrera  sous  la  garde  du  dit  shérif  aus- 
sitôt qu'il  sera  requis  de  le  faire   par  une   sentence   de   la 


(1)  Lft  dii&culié  unique  dans  la  caiim  Mtde  saroir  si  UCotir  inférieure  avait  Jurit- 
diction  pour  accorder  permiasion  de  produire  le  epecial  Bail,  à  l'époque  où  elle  l'a 
fait. 

Peteradorff  on  Bail,  226,  231  :--l  ChiUy's  Reports,  231  :— Bail  to  the  Sheriff  or 
below,  Petendorffon  Bail,  266,  267  :— Bail  to  the  Action  or  above,  Petersdorff  on 
BaU,  267  :-l  Greenl.  Not.  373,  466,  433  :— 26  Oeo.  Ill,  oh.  2,  sec.  4. 
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dite  Cour,  oa  d'un  juge  d'icelle,  donnée  ftuivant  la  loi,  ou 
qu'à  déiaut  de  ce  faire,  il  paiera  à  Hoffman  la  dette  pour 
laquelle  lui  Atkins  a  été  arrêté  comme  susdit,  avec  les  in- 
térêts et  les  frais  ;  ou  que  s'il  donne,  tel  que  prescrit  par 
la  loi,  le  dit  jour  20  décembre,  ou  en  aucun  temps  avant . 
cette  époque,  ou  dans  les  huit  jours  qui  suivront  le  dit 
jour  du  rapport,  un  cautionnement  spécial  dans  la  cause 
où  le  dit  writ  a  été  émanécomme  susdit,  alors  et  dans  ce 
cas,  la  présente  obligation  sera  nulle  et  de  nul  effet,  mais 
autrement  elle  demeurera  en  pleine  force,  vigueur  et  effet." 

Aucua  de  ces  cautionnements  ne  fut  donné  par  Atkins, 
ni  avant  le  20  décembre,  ni  ce  jour-là,  ni  dans  les  huit 
jours  suivants. 

Le  15  février,  1856,  Pacte  de  eautionnement  pris  par  le 
shérif  le  7  décembre  précédent,  est  par  lui  transporté  à' 
Hoffman,  qui,  le  8  février,  avait  déjà  obtenu  jugement 
contre  Atkins  pour  la  somme  de  £275  14  4,  et  qui,  le  27 
du  même  mois,  transporte  le  même  acte  de  cautionnement 
au  demandeur  actuel,  Camptell,  dont  Paction  est  portée 
pour  en  recouvrer  le  montant.  Cette  action  a  été  inten- 
tée dans  le  mois  d'avril  1855. 

Après  des  incidents  qu'il  est  inutile  de  mentionner  ici, 
il  paraît  que  sur  motion  faite  par  Atkins,  le  3  septembre^ 
1855,  dans  la  cause  à  la  poursuite  de  Hoffman,  il  est 
intervenu  un  jugement  en  date  du  19  du  même  mois,  qui 
lui  a  permis  de  donner  un  cautionnement  spécial  (^special 
bailjj  dans  un  délai  indiqué,  et  à  la  charge  de  payer  cer- 
tains frais,  sous  l'autorité  du  statut  provincial  de  la  5me. 
Greo.  lY,  chap.  2,  sec.  1  ;  le  dit  jugement  déclarant  en 
même  temps  qu'à  défaut  par  Atkins,  soit  de  payer  les 
susdits  frais,  ou  de  donner  le  dit  cautionnement  spécial, 
dans  les  délais  ainsi  fixés,  il  serait  absolument  déchu  du 
droit  de  fournir  un  tel  cautionnement,  sans  qu'il  fût  besoin 
d'aucun  autre  ordre  ou  jugement  à  cet  égard.  Ce  caution- 
nement spécial,  {special  bail)  fut  donné  le  29  septembre 
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1655  ;  et  it  sert  de  base  A  l*exeeptîoo  péramptoise  dee  dé- 
fendeure  à  la  présente  action,  ceox«ci  prélendaot  que  ee 
dernier  caationnement  a  eu  l'eflfet  d'anéantir  à  tontes  fins 
quelconques  oelni  qai  avait  été  originairement  dcmné  nm 
ahèrif 

Depuis  la  promulgation  de  l'acte  de  1849,  chap.  42,  ua 
débiteur  peut-il  être  encore  admis  à  offrir  un  caulionoe- 
ment  de  la  même  teneur  et  dans  la  même  forme  que  celui 
qui  avait  été  autorisé  par  la  1ère,  section  de  la  6me.  Greo. 
IV,  chap.  8  ? — Telle  est  la  question  que  présente  l'exception 
des  intimés,  et  sur  laquelle  ils  ont  eu  gain  de  cause,  puis- 
que l'action  de  leur  adversaire  a  été  déboutée  par  le  juge- 
ment dont  est  appel.  (1) 

L'ancienne  ordonnance  de  judicature  (S5  Geo.  Ill,  chap. 
2,)  permettait  à  un  créancier  d'wrêter  son  débiteur,  lors- 
qu'il était  établi  sous  serment  que  celui-ci  "  était  sur  le 
^^  pojnt  de  quitter  la  province,  et  que  ce  départ  aurait  pu 
*^  priver  le  demandeur  de  son  recours  contre  lui."  Le 
copias  ou  prise  de  corps,  qui  était  accordé  par  le  juge, 
était  adressé  au  «hérif,  ^'  pour  prendre  tel  défendeur  à 
^^  cautions  pour  sa  comparution  au  rapport  de  tel  ordre,  et 
<^  au  défaut  de  cautions,  de  le  confiner  en  prison,  où  limera 
<«  détenu  jusqu'à  ce  qu'il  puisse  donner  cautions  spéciales, 
^*  (special  bait)  ou  jusqu'à  deux  jours  après  l'exécution  qui 
^  pourra  être  obtenu  par  le  demandeur,  si  le  jugement  est 
'<  en  sa  faveur."  Dans  l'anglais  :  ^^  or  until  two  days  after 
*^  execution  may  be  obtained  by  the  plaintiff  etc."  (sec.  4.) 

La  disposition  de  l'ordonnance  ayant  rendu  facile  l'éma- 
nation du  capias  ad  resp^  il  en  était  résulté  bien  des  vexa- 
tions auxquelles  la  5me.  Geo.  IV,  chap.  2,  a  eu  pour  objet 
d'apporter  quelque  remède,  en  statuant  qu'à  l'avenir  la 
condition  du  cautionnement  spécial  {special  bailj  ou  bail  to 
the  arfian^)  ^^  serait  telle,  que  les  cautions  ne  pourraient 
<<  devenir  responsables,  à  moins  que  le  défendeur  ne  laissât 


(1)  18  Avril  1867,  prétnti,  MM.  1m  j^ti  MertdUh  it  Bkdfltj. 
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*^  cette  province,  (le  Bas-Canada)  sans  avoir  acquitté  la 
^  dette,  ainsi  que  l'intérêt  et  les  frais  de  l'action  qui  anrah 
••  été  intentée  ;  "  et  que  '*  tel  cautionnement  spécial  pour* 
^  rait  être  fourni  et  donné  en  aucun  temps  après  l'arre»* 
**  tation  du  défendeur,  en  vertu  de  tel  capias^  soit  devant 
**  la  Cour  d'où  serait  émané  le  dit  capias^  ou  devant  aucun 
^jnge  de  telle  Cour,  en  aucun  temps  avant  au  après  h 
^^  jugement.*^ 

Le  cautionnement  spécial  donné  par  Atklns,  le  29  sep* 
tembre  1865,  est  donné  sous  l'autorité  de  ce  statnt,  c'est-à- 
dire  que  la  condition  en  est  qu'il  ne  laissera  pa8  le  Bas- 
Canada,  sans  avoir  payé  à  Hoffimm  la  dette,  llnférêt  et 
les  frais  etc« 

L'acte  de  1849,  chap.  42,  a  aboli  **  Pemprisonnemenl 
pour  dette."  C'est  la  règle  générale  ;  il  y  a  néanmoins 
quelques  exceptions  dont  il  ne  s*agit  pas  ici.  L'acte  divise 
les  débiteurs  en  trois  classes.  (1) 

Atkins  appartient  à  la  troisième  classe. 

Le  statut  de  1849,  porte  expressément  ^*  qu'aucun  writ 
**  de  capias  ad  satisfaciendum^  ou  autre  exécution  contre  la 
*^  personne,  ne  sera  décerné  ni  accordé  après  la  passation. 
«  de  cet  acte." 

Quant  à  l'arrestation  d'an  débiteur  en  vertu  d'un  capiat 
ad  respondendum^  elle  peut  encore  avoir  lieu*  La  2me« 
section  prescrit  les  cas  oà  le  créancier  peut  avoir  recours  à 
cette  procédure.  'Auparavant  c'était  seulement  lorsque  le 
débiteur  était  sur  le  point  de  quitter  le  Bas-Canada.  Au- 
jourd'hui ce  n'est  plus  cela.  La  voie  du  cap.  ad  resp.  ne 
peut-être  employée,  causa  meditationis  fugœ^  que  dans  le 
cas  où  '^  le  défendeur  est  sur  le  point  de  laisser  immédia- 
^  tement  la  province  du  Canada^  avec  Tintention  de  frauder 
*'  ses  créanciers  en  général,  ou  le  demandeur  en  parti* 
^  culier."    Et  lorsque  ^^  le  défendeur  a  caché  ou  est  sur  le 

(1)  fiflM.  ToL  Dée.  d«  B«i<raaiidA,  p.  176,  Méfiran  tl  Iitfraaboiit. 
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*<  point  de  cacher  ses  biens  et  effets  dans  cette  intention,'' 
le  nouveau  statut  permet  encore  d'avoir  recours  à  la  même 
procédure  ;  ce  qui  n'avait  pas  lieu  auparavant.  Une  dispo- 
sition nouvelle  en  cette  matière,  c'est  que  la  Cour  d'où 
aura  émané  Tordre  d^arrestation,  ou  tout  juge  de  celte 
Cour,  peut,  soit  en  terme,  ou  en  vacance,  ordonner  que  le 
défendeur  soit  remis  en  liberté,  s'il  lui  est  démontré,  sur 
requête  sommaire,  "  qu'il  n'y  avait  pas  de  raison  suffisante 
"  pour  croire  que  ce  défendeur  était  immédiatement  sur  le 
"  point  de  laisser  la  province  avec  l'intention  frauduleuse 
"  etc.  etc."  (Sect.  2.) 

Selon  la  Sme.  section,  tout  défendeur  ainsi  arrêté  et 
détenu  en  prison^  en  vertu  d'un  cap.  ad  resp.  doit  être  mis 
en  liberté  en  tout  temps  avant  la  reddition  de  Tun  ou  l'autre 
des  deux  jugements  indiqués,  s'il  donne  bonne  et  suffisante 
caution  à  la  satisfaction  de  la  Cour,  ou  d*un  juge  d'icelle, 
^^  qu'il  se  remettra  sous  la  garde  du  shérif,  aussitôt  qu'il 
"  en  recevra  l'ordre  de  la  dite  Cour  ou  d'aucun  juge  d'i- 
^^  celle,  ou  sous  un  mois  après  la  signification  de  tel  ordre 
^^  faite  à  lui  ou  à  ses  cautions  en  la  manière  ci-après  pres- 
'*  crite,  et  qu'à  défaut  de  ce  faire,  il  paiera  au  demandeur 
**  la  dette  avec  les  intérêts  et  les  frais." 

"  Pareillement,"  ajoute  la  même  section,  "  tout  défen- 
*^  deur  ainsi  arrêté,  mais  qui  aura  donné  caution  au  shérif, 
"  tel  que  ci-après  prescrit,  aura  droit,  le  jour  du  rapport  du 
"  writj  ou  en  tout  temps  auparavant^  ou  dans  les  huit  jours 
**  qui  suivront  celui  du  rapport^^'*  de  donner  bonnes  et  suffi- 
santes cautions  devant  la  Cour  dans  laquelle  la  procédure  en 
vertu  de  laquelle  il  aura  été  arrêté  sera  rapportable  ou 
rapportée,  ou  devant  tout  juge  d^'icelle,  portant  qu'il  se 
remettra  sous  la  garde  du  shérif  aussitôt  qu'il  en  sera 
requis  par  un  ordre  de  la  dite  Cour,  ou  de  tout  juge  d'icelle, 
donné  en  la  manière  ci-après  prescrite,  ou  sous  un  mois 
après  la  signification  de  tel  ordre,  faite  à  lui  ou  à  ses  cau- 
tions ;  et  qu'à  défaut  de  ce  faire,  il  paiera  au  demandeur 
sa  dette  avec  les  intérêts  et  les  frais  ; et  après  que 
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tel  cauticjfanement  aura  été  ainsi  offert  et  reçu,  il  sera  dé- 
chargé de  oalui  qu'il  aura  donné  au  shérif. 

Par  la  4me.  section,  "  un  défendeur  qui  aura  été  ainsi 
^'  arrêté,  et  qm  aura  donné  caution  en  la  manière  ci-dessus 
"  pr&tcriiCj^^  est  tenu  sous  trente  jours  à  compter  du  juge- 
ment, ^'  de  faire  et  filer  dans  le  bureau  du  protonotaire  ou 
greffier,  un  état  assermenté  indiquant  les  meubles  et  im- 
meubles qu'il  possède  etc.,  aux  fins  que  le  demandeur 
puisse  procéder  à  la  saisie-exécution  des  dits  meubles  et 
immeubles,  s'il  le  juge  à  propos,  et  indiquant  aussi  les 
noms  et  adresses  de  ses  créanciers  etc.,  et  aussi  une  décla- 
ration qu'il  consent  à  abandonner  à  ses  créanciers  les  meu> 
blés  et  immeubles  mentionnés  dans  le  dit  état." 

Si  le  défendeur  néglige  de  produire  cet  état,  ou  si  dans 
les  deux  ans  qui  suivent  sa  production,  le  demandeur  peu: 
établir  que  l'état  est  défectueux  sous  Tun  des  rapports  in- 
diqués, ou  enfin  si  le  défendeur  néglige  de  comparaître 
pour  être  interrogé  concernant  le  dit  état,  la  même  4e  sec- 
tion porte  qu'alors  la  dite  Cour,  ou  en  vacance  tout  juge 
d'icelle,  ordonnera  que  le  défendeur  soit  emprisonné  dans 
la  prison  commune  du  district  pour  un  temps  qui  n'excé- 
dera pas  une  année,  selon  que  la  Gourou  le  juge  le  trouvera 
raisoaable,  en  punition  de  Voffense  pour  laquelle  le  juge  ou 
la  Cour  aura  trouvé  le  défendeur  coupable  ;  et  si  le  dé- 
fendeur contre  lequel  il  aura  été  ainsi  émané  un  ordre 
d'emprisonnement,  ne  se  livre  pas  de  lui-même  ou  n.'est  pas 
livré  à  cet  effet,  conformément  aux  exigences  du  dit  ordre 
à  cet  effet,  alors  les  parties  qui  se  seront  portées  cautions 
que  le  défendeur  se  remettrait  sous  la  garde  du  shérif, 
comme  susdit,  seront  dès  ce  moment  là  tenues  de  payer  an 
dit  demandeur  la  dette,  les  intérêts  et  les  frais,  relativement 
auxquels  il  aura  été  donné  caution,  ainsi  que  tous  les  frais 
subséquents." 

Selon  la  5e  section,  "  il  sera  loisible  à  tout  défendeur  ar- 
ête comme  susdit^  et  emprisonnéy^^  de  présenter  semblable 

7 


•6 

état.  Il  peut  le  faire  "^^  en  aucun  temps  avant  ou  après  juge*' 
ment.''  Le  demandeur  doit  l'attaquer  dans  les  quatre  mois 
à  compter  de  la  signification  à  lui  faite,  ou  à  son  procureur, 
d'une  copie  de  tel  état  et  déclaration."  Ce  délai  peut  être 
prolongé  de  deux  mois,  soit  par  la  Cour,  soit  par  un  juge. 
Si  l'état  est  prouvé  être  défectueux,  sous  l'un  des  rapports 
indiqués,  le  défendeur,  en  punition  de  Poffenscj  est  passible 
du  même  emprisonnement  dont  il  a  été  déjà  fait  mention.r 
Mais  si  cette  preuve  n'est  pas  étafblie,  "  alors  il  sera  loisible 
à  la  dite  Cour  ou  à  tout  juge  d'icelle,  en  vacance,  à  l'expi- 
ration de  la  dite  période,  d'ordonner  la  mise  en  liberté  du 
défendeur." 

La  6e  section  autorise  la  nomination  d'un  curateur  aux 
biens  que  le  défendeur  *^ arrêté  ou  emprisonné  comme  susdit," 
consent  ainsi  à  abandonner.  Et  dans  ce  cas  "  si  le  défen- 
deur n'est  pas  trouvé  coupable  d'aucune  inconduite  de  na- 
ture à  l'exposer  à  une  punition,  tel  que  ci-dessus  prescrit, 
tel  défendeur  ne  pourra  dès  lors  être  arrêté  ou  emprisonné^ 
ou  détenu  en  prison^  à  la  poursuite  du  demandeur  par  qui 
il  aura  été  arrêté,  ou  à  la  poursuite  d'aucune  autre  per- 
sonne, à  raison  d'aucune  cause  d'action  qui  aurait  pu  ori- 
giner  avant-que  le  dit  état  et  déclaration  aient  été  donnés  et 
filés  parle  dit  défendeur."  S'il  était  à  l'avenir  arrêté  "  à 
raison  d'aucune  telle  cause  d'action,"  il  doit  être  mis  en 
liberté  par  la  Cour,  ou  par  un  juge,  sur  requête   sommaire. 

La  8e  section  établit  un  nouveau  mode  de  procéder  dans 
chaque  cas  où  un  jugement  aura  été  rendu  contre  '  un  dé- 
fendeur, soit  avant  soit  après  la  passation  du  présent  acte, 
pour  une  somme  se  montant  à  vingt  louis,. ••»••  ^^  et  pour 
la  satisfaction  duquel  jugement  il  aurait  pu  avoir  été  émané 
un  unit  de  capias  ad  satisfaciendum^  conformément  aux  lois 
en  force  dans  le -Bas-Canada,  avant  la  passation  du  présent 
acte." 

Ce  défendeur,  *<  après  discussion  de  ses  meubles  et  im- 
meubles apparents^  suivant  le  cours  ordinaire  de  la  loi,"  est 
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tenu  de  fournir  un  état  de  la  nature  de  celui  dont  il  a  déjà 
été  question,  et  ce  '^  sous  trente  jours  à  compter  de  la  signi- 
fication qui  lui  aurait  été  faite  personnellement  d'une  copie 
certifiée  de  tel  jugement,  ainsi  que  d'un  avis  par  écrit  le 
requérant  de  donner  cet  état."  A  défaut  de  remplir  ce  qui 
est  prescrit  à  cet  égard,  il  devient,  en  punition  de  Poffense^ 
passible  de  l'emprisonnement  dont  il  a  été  fait  mention. 

Toutes  les  dispositions  du  statut  de  1849,  sont  déclarées, 
par  la  lOme.  section,  s'appliquer  à  toutes  les  personnes 
qui,  *'  lors  de  sa  passation,  ou  en  ancun  temps  ci-après^ 
seront  détenues  dans  la  prison  par  et  en  vertu  d'aucun 
UTtï  de  cap.  ad  resp.  ou  cap  ad  satitf.^  et  tant  à  celles  qui 
se  sont  livrées  ou  qui  se  livreront  pour  décharger  leurs 
cautions,  ou  qui  ont  été  ou  seront  livrées  par  leurs  cau- 
tions, qu'à  toutes  autres  personnes  quelconques."  La  9me. 
section  avait  déjà  pourvu  à  l'élargissement  pur  et  simple 
des  personnes  qui,  appartenant  à  la  classe  de  celles  qui, 
par  la  1ère,  section,  sont  entièrement  exemptées  d'arres- 
tation et  d'emprisonnement  pour  dette,  pouvaient  être  dé- 
tenues en  prison,  lors  de  la  passation  de  cette  nouvelle  loi, 
en  vertu  d*un  writ  de  cap.  ad  resp.j  ou  cap.  ad  satisfa- 
ciendum. 

La  1  Ime.  section,  après  avoir  dit  que  le  statut  n'a  pas 
l'effet  d'anéantir  les  dettes  des  défendeurs  qui  auront  pro- 
cédé ou  contre  lesquels  il  aura  été  procédé  ^insi,  ajoute  : 
'^  mais  toutes  telles  deUes  continueront  d'être  les  mêmes  à 
tous  égards,  excepté  seulement  que  le  débiteur  ne  sera 
pas  sujet  à  être  arrêté  ou  emprisonné  pour  raison  de  telles 
dette  ou  dettes,  s'il  en  est  expressément  exempté  en  vertu 
des  dispositions  du  présent  acte." 

La  ISme.  section  porte  que  ^^  depuis  et  après  la  passa- 
tion de  cet  acte,  le  cautionnement  qui  sera  reçu  par  tout 
sbérif  pour  la  comparution  de  tout  défendeur  arrêté  et 
admis  à  caution,  sera  et  pourra  être  rédigé  d'après  la  for- 
mule contenue  dans  la  cédule  no.  4,  annexée  à  cet  acte  ;  " 


100 

et  la  14me.,  **  que  tieû  dé  contenu  dans  le  présent  acte 
n'empêchera  aucun  shérif  de  transporter  aucun  cautionne- 
ment qu'il  est  tenu  de  tecevoir  en  vertu  du  présent  acte,  eu 
la  manière  que  les  cautionnements  cî-devant  reçus  par  un 
shérif  pouvaient  être  transportés." 

Enfin  la  17me.  section  est  en  ces  termes  :  je  prends  la 
version  anglaise,  car  elle  me  parait  plus  complète  que  la 
version  française  :  ^^  AU  acts  and  provisions  of  law  re- 
pugnant to,  or  inconsisteat  with  this  a<^t,  or  which  make 
any  provision  in  any  mailer  provided  for  by  this  actj  shall 
be  and  are  hereby  repealed.'^ 

J'ai  cm  à  propos  de  faîte  cette  analyse  des  dispositions 
du  statut  de  1849,  afin  de  mieux  faire  comprendre  les  rai- 
sons sur  lesquelles  s^ppuie  la  com;lusion  à  laquelle  j'en  suis 
vfenu,  relativement  à  la  contestation  mue  entre  les  parties. 

Il  est  une  autre  section  du  statut,  dont  il  me  faut  main- 
tenant parler.  C'est  la  12me.,  celle  sur  laquelle  se  fonde 
principalement  la  prétention  des  intimés.  Cette  section  est 
comme  suit  : 

*  ^^  Rien  de  contenu  dans  cet  acte  n'empêchera  aucune 
"  personne  arrêtée  en  vertu  d'un  capias  ad  respondendftm^ 
"  de  donner  un  cautionnement  spécial  à  Faction^  tel  que  per* 
"  mis  par  les  lois  du  Bas-Canada  maintenant  en  vigueur^ 
**  excepté  seulement  que  le  dit  cautionnement  spécial  ne  sera 
"  pas  reçUj  à  moins  quHl  ne  soit  donné  le  jour  du  r apport ^  ou 
"  en  aucun  temps  avant  le  dit  jour  y  ou  dans  les  huit  jours 
"  qui  suivront  immédiatement  le  jour  du  rapport  ;  pourvu 
"  toujours,  qu'il  sera  au  pouvoir  de  la  Cour,  sur  demande 
"  spéciale,  et  quand  il  sera  montré  une  cause  suffisante,  de 
"  prolonger  le  temps  pour  donner  tel  cautionnement  spé- 
"  cial ;.  ...et  permettre  à  tout  défendeur  qui  aura  été  arrêté, 
"  ou  aura  donné  caution,  pour  sa  comparution  le  jour  du 
^^  rapport  du  writ^  de  donner  caution  qu'il  se  livrera,  eeloa 
"  qu'il  est  prescrit  par  la  troisième  section  de  cet  acte, 
^^  même  après  la  période  prescrite  à  cet  égard  par  la  dite 
"  troisième  section  de  cet  acte." 
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Je  ne  pense  pas  qne  cette  clatise  doive  recevoir  Pinter- 
prétatipn  que  les  intimés  tui  ont  donnée.  Cette  interpré- 
tution  anrait  l'effet  de  nulUfier  plusieurs  des  dispositions  du 
ftatut.  Pour  justifier  cette  remarque,  je  devrais  peut-être 
me  contenter  de  renvoyer  auj^  arguments  employés  par 
Rappelant  dans  son  excellent  factum,  arguments  qui  me 
paraissent  être  irrésistibles.  J'en  ajouterai  cependant  quel- 
ques-uns que  Tabôndance  de  la  matière  a  pu  lui  faire 
perdre  de  vue. 

Les  dispositions  du  statut  justifient  pleinement  ce  que 
son  titre  annonce  :  ^^  Acte  pour  abolir  l'emprisonnement 
V*  pour  dette.'^  Le  créancier  n'a  plus  d'exécution  contre  la 
personne  de  son  débiteur  ;  c'est-à-dire,  qu'il  n'a  plus  le 
droit,  à  son  gré,  de  le  détenir  indéfiniment  en  prison,  jus- 
qu'au paiement  de  sa  créance.  S'il  peut  encore  l'arrêter, 
ce  n'est  que  provisoirement.  Cette  arrestation  ne  peut 
avoir  qu'un  effet  temporaire  ;  il  est  au  pouvoir  du  débjiteur, 
en  remplissant  certaines  formalités,  de  l'anéantir  pour  tou- 
jours, même  d'obtenir  son  élargissement  pur  et  simple  de 
la  prison,  contre  le  gré  du  créantsier,  et  de  se  soustraire  à 
toute  nouvelle  arrestation  pour  la  même  cause.  Les  rela- 
tions du  créancier  et  du  débiteur  sont  donc  bien  changées. 
Ce  sont  des  dispositions  tout  à  fait  nouvelles,  qui  règlent 
non  seulement  les  cas  où  l'arrestation  d'un  débiteur  peut 
encore  avoir  lieu,  et  le  temps  où  cette  arrestation  doit 
prendre  fin,  mais  encore  la  nature,  la  forme,  les  conditions 
et  les  effets  des  cautionnements  que  le  débiteur  ainsi  mis 
en  état  d'arrestation,  a  la  faculté  de  donner,  pour  obtenir  sa 
mise  en  liberté  provisoirement,  jusqu'à  ce  qu'après  l'aç- 
complîssenfient  de  certaines  formalités,  cette  mise  en  liberté 
devienne  complète  ou  absolue.  Mais  ces  formalités,  si  le 
défendeur  veut  en  avoir  le  profit^  il  faut  qu'il  les  accom- 
plisse. 

Examinons  maintenant  quelques-unes  de  ces  formalités 
dans  leur  application  à  l'espèce  ;  et  nfe  perdons  pas  de  vue 
que  la  condition  du  cautionnement  dont  il  s'agit,  donné 
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plusieurs  mois  après  le  jugement  rendu  contre  Atkins,  est 
que  celui-ci  ne  quittera  pas  le  Bas-Canada^  sans  avoir  payé 
la  dette,  l'intérêt  et  les  frais.  Ce  cautionnement,  conforme 
aux  dispositions  de  l'acte  de  la  5me.  Greo.  lY,  chap.  2,  ne 
peut  plus  être  offert  ni  reçu  depuis  la  promulgation  de 
l'acte  de  1849.  lo.  Lorsqu'il  y  avait  lieu  de  donner  un  tel 
cautionnement,  c'était  lorsque  le  débiteur  pouvait  être 
arrêté  ctxusâ  meditaiionis  fugœ  du  Bas-Canada.  Cette  arres- 
tation, pour  une  telle  cause,  n'est  plus  permise.  Il  faut, 
pour  que  l'arrestation  soit  valablement  faite,  qu'il  soit 
attesté  sous  serment,  "  que  le  défendeur  est  sur  le  point  de 
laisser  immédiatement  la  province  du  Canada^  avec  l'in- 
tention etc.  etc.  ;  ce  qui  comprend,  non  seulement  le  Bas- 
Canada,  mais  encore  le  Haut-Canada.  Le  débiteur  peut 
donc  aller  dans  le  Haut-Canada,  sans  que  son  créancier 
ait,  par  cela  même,  aucun  motif  valable  de  l'arrêter. 

Si  le  cautionnement  invoqué  par  les  intimés  est  valable, 
c'est-à-dire,  que  le  débiteur  ne  quittera  pas  le  Bas-Canada, 
alors  le  créancier  acquieit,  par  la  loi,  contre  lui  et  ses 
cautions,  un  droit  rigoureux  qu'il  n'avait  pas  auparavant, 
et  que  la  loi  ne  lui  permettait  pas  d'acquérir,  s'il  se  fût 
borné  à  dire  et  à  établir  sous  serment  que  ce  débiteur  était 
sur  le  point  de  quitter  le  Bas-Canada.  Si,  avant  l'arresta- 
tion le  créancier  ne  pouvait  avoir  recours  à  cette  voie 
coercitive,  sous  le  prétexte  que  son  débiteur  avait  l'in- 
tention d'aller  dans  le  Haut-Canada,  comment  se  rendre 
compte  de  la  validité  d'un  pareil  cautionnement  qui  rend 
les  cautions  du  débiteur  passibles  de  sa  dette,  par  cela 
même  qu'il  quitte  le  Bas-Canada,  lorsque  ce  débiteur  a 
été  arrêté  sous  le  prétexte  qu'il  allait  laisser  le  Haut  et  le 
Bas-Canada,  et  que,  cependant,  il  n'avait  intention  que 
d'aller  dans  le  Haut-Canada  ?  L'on  voit  de  suite  que  ceci 
conduit  à  l'absurde  ;  et  l'on  doit  voir,  par  conséquent,  qu'il 
n'est  plus  permis  de  donner  un  cautionnement  semblable  à 
celui  qui  est  invoqué  par  les  intimés.  La  nouvelle  loi  a 
étendu  la  liberté  du  débiteur  ;  elle  a  par  cela  même  révo* 
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que  la  disposition  antérieure  qui  restreignait  «ette  liberté, 
disposition  qu'il  n'est  pas  au  pouvoir  d'un  défendeur  de 
faire  revivre  à  son  propre  gré. 

2o.  Un  cautionnement  que  le  débiteur  ne  quittera  pas  le 
Bas-Canada,  donné  sous  l'autorité  de  la  6e  Geo.  IV,  chap. 
*,  est  valable,  ou  non.  S'il  est  valable,  alors  ce  débiteur 
est  soustrait  à  l'opération  du  statut  de  1849,  et,  par  consé- 
quent, à  l'obligation  de  fournir  dans  un  temps  donné,  Tétat 
de  ses  biens.  Cette  partie  de  la  nouvelle  loi  est  idonc  nul- 
lifiée.  Cependant  le  législateur  a  voulu  qu'il  en  fût  autre- 
ment. Il  a  voulu  que  le  débiteur,  exposé  à  l'arrestation, 
fût,  néanmoins,  dans  un  court  délai,  libéré  de  cette  arres- 
tation et  de  ses  conséquences.  Il  a  voulu  que,  pour  aela, 
le  débiteur  lût  obligé  de  faire  une  cession  de  biens^  qui, 
étant  régulièrement  faite,  ne  laisse  aux  créanciers  de  re- 
cours que  sur  ces  mêmes  biens,  et  anéantit,  par  cela  même, 
l'arrestation,  l'emprisonnement  et  les  cautionnements  qui 
ont  précédé.  Le  système  d^'argumentation  des  intimés 
renverse  tout  cela  ;  c^est-à-dire,  les  principales  dispositions 
de  la  loi  de  1849,  ne  peuvent  pas,  dans  ce  système,  rece- 
voir d'exécution,  et  cela  par  le  bon  plaisir  et  au  gré  du 
débiteur  lui-même.  Le  moins  que  je  puisse  dire,  c'est 
qu'une  telle  proposition  me  parait  être  tout  à  fait  insou- 
tenable. 

So.  Toutes  les  dispositions  du  statut  de  1849,  sont  in- 
compatibles, inconsistantes^  avec  celle  de  la  5e  Geo.  lY, 
chap.  2,  qui  autorisait  un  cautionnement  sous  la  condition 
que  le  défendeur  ne  quitterait  pas  le  Bas-Canada,  et,  par 
conséquent,  cette  dernière  disposition  est  abrogée. 

Comme  par  le  passé,  le  débiteur  arrêté  peut  encore  oiTrir 
au  shérif  un  cautionnement  pour  sa  comparution.  La  for- 
mule de  ce  cautionnement  est  indiquée  dans  la  cédule  No. 
4,  annexée  à  Tacte  de  1849.  C'est  le  cautionnement  que 
Atkins  a  donné  au  shérif,  le  7  décembre,  1854,  jour  de  son 
ancBtation,  et  que  j'ai  rapporté  plus  haut.    Il  n'y  est  nulle- 
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ment  question  de  faire  dépendre  Tobligation  des  cautions, 
du  départ  du  débiteur  du  Bas-Canada.  Ce  cautionnement, 
est-il  dit,  ^^  sera  nul  et  de  nul  elTet,  si  le  défendeur  donne, 
le  jour  du  rapport  du  bref  de  sommation,  ou  en  aucun  temps 
auparavant^  ou  dans  les  huit  jours  après^  bonne  et  suffisante 
caution,  (tel  que  déjà  expliqué),  qu'il  se  livrera  sous  la 
garde  du  shérif  aussitôt  qu'il  en  sera  requis,  ou  qu'à  défaut 
de  ce  faire,  il  paiera  la  dette  avec  les  intérêts  et  les  frais  ; 
ou  que,  s'il  donne,  le  jour  do  dit  rapport,  ou  en  aucun 
temps  avant  cette  époque,  ou  dan9  les  huit  jours  qui  sui- 
vront le  jour  du  dit  rapport  un  cautionnement  spécial,  tel 
que  prescrit  par  la  loi.**  Autrement,  est-il  ajouté,  le  cau- 
tionnement ainsi  donné  au  shérif  sera  ^^en  pleine  force, 
vigueur  et  effet.'* 

Ce  cautionnement  que  Atkins  s'obligeait  ainsi  envers  le 
shérif  de  donner  en  second  lieu^  pour  se  libérer  du  premier, 
et  que,  cependant,  il  n'a  jamais  donné,  était  le  caution- 
nement qui,  d'après  la  dernière  partie  de  la  Sme.  section 
du  statut  de  1849,  peut  être  offert  par  le  défendeur  arrêté, 
qui  a  d^jà  donné  caution  au  shérifs  mais  non  le  cautionne- 
ment ci-devant  autorisé  par  la  6me.  Geo.  IV,  chap.  2.  Et 
puis,  ce  cautionnement  qui  pouvait  être  ainsi  offert  en 
second  lieu  par  Atkins,  et  qui  est  le  cautionnement  spécial 
dont  il  est  fait  mention  dans  la  12me.  section  du  statut,  sur 
laquelle  se  reposent  les  intimés,  ne  pouvait,  aux  termes  de 
cette  même  section,  être  reçu  ^^  à  QK>ins  qu'il  ne  fât  donné 
le  jour  du  rapport,  ou  en  aucun  temps  avant  le  dit  jour,  ou 
dans  les  huit  jours  qui  ont  suivi  immédiatement  le  jour  du 
rapport."  A  défaut  de  la  présentation  d'un  tel  caution- 
nement, le  premier,  celui  donné  par  Atkins  au  shérif  est 
demeuré  "  en  pleine  force,  vigueur  et  effet  ;  '*  et  le  shérif 
pouvait  légalement  le  transporter  au  demandeur  (sect.  14). 
C'est  la  garantie  que  le  créancier  acquiert,  lorsque  le  dé- 
fendeur arrêté  et  admis  à  caution,  ne  veut  pas  profiter  du 
droit  qu'il  a  de  donner  le  second  cautionnement  qui  doit 
mettre  fin  au  premier.  Le  statut  dit  expressément  (sect. 
3.)  :  "  et  après  que  tel  cautionnement  aura  été  ainsi  offert 
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et  reçu  (c'est-à-dire  celui  autorisé  par  celte  même  section), 
le  défendeur  sera  déchargé  de  celui  qu'il  aura  donné  au 
jhérlf,"  Done,  s'il  ne  donne  pas  le  second  cautionnement, 
il  n'est  pas  déchargé  du  premier.  De  plus,  ce  second  cau- 
tionnement est  celui  qui  est  prescrit  par  la  3me.  section. 
S'il  eût  été  donné  par  Atkins,  ainsi  qu'il  avait  le  droit  de 
l'offrir,  assurément  on  n'ira  pas  jusqu'à  prétendre  qu'il  dût, 
en  sus,  donner  le  cautionnement  prescrit  par  la  5me.  Geo. 
IV.  Ainsi,  pour  le  même  cas  identique,  le  statut  de  1849, 
a  fait  une  disposition  autre  que  celle  contenue  dans  la  loi 
de  1826.  Donc,  aux  termes  de  la  dernière  section  du 
statut,  la  disposition  de  la  loi  de  1825,  est  abrogée. 

4o.  Mais  les  intimés  disent  :  la  12me.  section  du  statut 
de  1849,  déclare  que  rien  dans  cet  acte  n'empêchera  de 
donner  un  cautionnement  spécial  à  l'action  "  tel  que  permis 
par  les  lois  du  Bas-Canada  maintenant  en  vigueur  ;  "  et 
par  ces  derniers  mots,  un  défendeur  arrêté  conserve  le  droit 
qu*îl  avait,  sous  Tautorité  de  la  5me.  Geo,  IV,  de  donner 
caution  quMl  ne  quittera  pas  le  Bas-Canada.  Soit.  Alors 
deux  choses  à  considérer.  Ou  un  tel  cautionnement  prend 
la  place  de  celui  que  Atkins  s'était  obligé  envers  le  shérif 
de  donner  plus  tard,  et  qui  est  prescrit  par  la  3me.  section, 
ou  il  ne  la  prend  pas.  Au  premier  cas,  le  défendeur  ne 
fournit  pas  ce  dernier  cautionnement  ;  il  ne  procède  pas 
sous  l'autorité  de  la  3me.  section  qui  ne  fait  aucune  men- 
tion d'un  cautionnement  de  ne  pas  quitter  le  Bas-Canada. 
Il  ne  tonxbe  donc  pas  sous  la  disposition  de  la  4me.  section, 
qui  ne  peut  atteindre  que  "  le  défendeur  qui  aura  été  ainsi 
arrêté,  et  qui  aura  donné  caution  en  la  manière  ci-dessus 
prescriie^^^  c'est-à-dire  le  cautionnement  prescrit  par  la  3e. 
section.  Atkins  est  donc  soustrait  à  Tobligation  de  pro- 
duire un  état  de  ses  meubles  et  immeubles,  et  de  faire  une 
cession  de  ses  biens  qui  alors  ne  pourront  pas  être  mis  sous 
la  garde  d'un  curateur.  La  nouvelle  loi  est  donc  paralysée 
dans  plusieurs  de  ses  dispositions  les  plus  importantes,  par 
d'autres  dispositions  antérieures  qui  lui  sont  contraires. 
Cependant  la  dernière  section  de  cette  loi  porte  que  toutes 
dispositions  ai^si  contraires  seront  abrogées. 
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Au  second  cas,  c'est-à-dire,  si  le  cautionnement  donné 
par  Atkins  .de  ne  pas  quitter  le  Bas-Canada,  ne  prend 
point  la  place  de  celui  que  prescrit  la  Sme.  section  du 
statut  de  1849,  et  qu'il  s'était  obligé  de  donner  en  second 
lieu  pour  être  déchargé  de  son  cautionnement  au  shérif, 
alors  Atkins  n'en  continue  pas  moins  d'être  atteint  par 
toutes  les  dispositions  de  la  nouvelle  loi.  Pour  être  dé- 
chargé de  son  cautionnement  au  shérif,  il  devait  donner 
celui  que  la  Sme.  section  lui  permettait  de  donner.  Ne 
l'ayant  point  fait,  son  premier  cautionnement  est  demeuré 
en  pleine  force  et  vigueur. 

5o.  Supposons  encore  que  la  12me.  section  du  statut  de 
1849,  ait  conservé  au  défendeur  le  droit  de  donner  le  cau- 
tionnement autorisé  par  la  loi  de  1825.  Suivant  cette  loi, 
ce  cautionnement  pouvait  être  donné  ^*  en  aucun  temps 
avant  ou  après  jugement. '^  La  12me»  section  du  nouveau 
statut  déclare  expressément  *^  que  le  dit  cautionnement 
spécial  ne  sera  pas  reçu  à  moins  qu'il  ne  soit  donné  le  jour 
du  rapport,  ou  en  aucun  temps  avant  le  dit  jour,  ou  dans 
les  huit  jours,  qui  suivront  immédiatement  le  jour  du 
rapport."  Sous  le  rapport  du  délai,  le  nouveau  statut  con- 
tient une  disposition  autre  que  celle  de  la  loi  de  1825. 
Donc  cette  disposition  antérieure  se  trouve  abrogée. 

Mais  Ton  dit  :  la  12me.  section  permet  à  la  Cour,  "  sur 
demande  spéciale,  et  quand  il  sera  montré  une  cause  suffi- 
sante, de  prolonger  le  temps  pour  donner  tel  cautionne- 
ment spécial."  Et  c'est  ce  que  Atkins  a  obtenu.  Oui,  mais 
seulement  plus  de  six  mois  après  le  jugement  rendu  contre 
lui  en  faveur  de  Hoffman.  La  Cour  pouvait-elle  alors  lui  ac- 
corder la  permission  de  donner  le  cautionnement  ?  Cette 
question  me  ramène  nécessairement  aux  deux  cas  que  j'ai 
déjà  posés  ;  ou  ce  cautionnement  prend  la  place  de  celui 
de  la  Sme.  section,  ou  il  ne  la  prend  pas.  S'il  ne  la  prend 
pas,  j'ai  déjà  fait  voir  que  Atkins  ayant  continué  d'être 
^atteint  par  toutes  les  dispositions  du  nouveau  statut,  son 
rationnement  an  shérif  est  forfait  au  profit  de  son  créan* 
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cier  à  qui  le  shérif  l'a  transporté.  Si  au  contraire  le  cau- 
tionnement dont  il  s'agit,  prend  la  place  de  celui  de  la  Se. 
section  du  statut,  et  quMl  doive,  comme  le  prétendent  les 
intimés,  avoir  l'effet  d'anéantir  celui  donné  au  shérif,  il 
faut  dire  que  c'est  parce  que  la  12me.  section  étant,  dans 
ce  cas,  censée  rétroagir  sur  la  Sme.,  le  cautionnement  que 
l'on  prétend  qu'elle  permet  de  donner,  est  censé  à  son  tour 
avoir  été  prescrit  par  la  Sme.  section,  et  en  remplir  l'objet 
pour  toutes  les  fins  du  statut  de  1849,  car  ce  n'est  qu'alors 
que  Atkins  pourrait  invoquer,  comme  applicable  à  l'espèce, 
la  dernière  partie  de  la  Sme.  section,  savoir  :  "  et  après 
que  tel' cautionnement  aura  été  ainsi  offert  et  reçu,  le  dé- 
fendeur sera  déchargé  de  celui  qu'il  aura  donné  au  shérif." 

S'il  en  est  ainsi,  Atkins  tombe  sous  la  disposition  de  la 
4me.  section  du  statut  qui  l'oblige  de  produire  un  état  de 
ses  meubles  et  immeubles,  et  de  faire  une  cession  de  ses 
biens.  Cet  état,  le  défendeur  est  tenu  de  le  produire 
'*  sous  trente  jours  à  compter  de  celui  où  le  jugement  aura 
été  prononcé,"  si  non  il  est  passible  d'emprisonnement. 
D'un  autre  côté,  si  l'état  est  produit  à  temps  et  qu'il  soit 
sincère,  le  défendeur  obtient  tout  le  bénéfice  du  statut,  qui 
le  libère  de  toute  arrestation  et  de  toute  contrainte.  Mais 
pour  qu'un  défendeur  soit  admis  à  produire  l'état  voulu,  en 
vue  de  parvenir  à  cette  libération,  il  faut  qu'il  ait  donné 
caution  en  la  manière  prescrite  par  la  Sme.  section,  lequel 
cautionnement,  comme  on  l'a  vu,  l'a  déjà  libéré  de  celui 
qu'il  avait  donné  au  shérif.  Ainsi,  dans  l'hypothèse  ci- 
dessus  posée  que  le  cautionnement  donné  par  Atkins  est 
censé  avoir  été  prescrit  par  la  Sme.  section  et  en  remplir  le 
but,  il  est  éyidenl  qu'un  tel  cautionnement  devait  être  donné, 
dans  tous  les  cas,  avant  l'expiration  d*  délai  de  trente 
jours  à  compter  du  jugement,  accordé  au  défendeur  pour 
produire  l'état  en  question.  La  demande  d'une  prolon- 
gation du  délai  pour  donner  cautionnement  spécial,  telle 
qu'autorisée  par  la  12me.  section,  si  elle  ne  dût  pas  être 
faite  et  accordée  avant  l'expiration  des  huit  jouis  qui 
suivaient  le  rapport  du  captas^  doit  donc  l'être  au  moins 
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avant  rexpiration  des  susdits  trente  jours*  Etendre  aurdelà 
de  cette  limite  le  pouvoir  discrétionnaire  qui  est  donné  à  la 
Cour  par  la  12me.  section,  ce  serait  lui  permettre,  à  son 
gr6,  de  paralyser  les  dispositions  de  la  loi,  et  de  changer 
fes  relations  du  débiteur  et  du  créancier.  Je  suis  même 
porté  i  dire  que  l'esprit  de  la  loi  est  que  la  prolongation  du 
délai  doit  être  demandée  avant  l'expiration  des  huit  jours 
qui  suivent  le  rapport,  ou  du  moins  avant  le  jugement 
final,  c'est-à-dire  dans  un  temps  où  le  tribunal  est  encore 
saisi  de  la  cause. 

Andrews,  Campbell  and  Andrews,  for  appellant. 

Stuart  and  Vannovous,  for  respondent. 


No.  74. 


SUPERIOR  COURT.— MONTREAL. 
Before: — Smith,  Justice. 
(  Des  JARDINS, Defendant. 


vs. 


(  La  Banque  du  Peuple, Plaintif • 


Held  :~io.  That  an  action  brought  by 
AD  adjudicataire  of  real  property  afçaintt 
»  party  plaintiff,  poursuivant  le  dêerett 
to  recorer  the  ralue  of  a  deficiency  in  the 
wctent  of  land  told,  oannot  be  bionght 
de  planOf  until  su'^h  deficiency  shall  have 
been  establivhed  in  an  action  to  reform 
the  sherifTs  title  granted  the  adjudicataire^ 
and  correct  the  description  of  the  quan- 
tity of  land,  to  which  action  the  poursui- 
vant and  the  saisi  must  be  parties. 

2o.  That  until  such  deficiency  be  po  as- 
eertainedi  the  title  granted  by  the  sheriff 
operates  as  a  bar  to  any  action  merely 
personal  a(rain«t  the  plaintiff,  poursui- 
vant le  décret^  as  having  received  the 
proceeds  of  the  sale,  and  is  cQnoIoeive 
evidence  as  between  thd  plaintiff  and  de- 
fendant untU  it  is  legally  set  ««ida  or 
reformed. 


Jugé  :— lo.  Qu'une  action  portée  par 
on  ac^udioataire  de  biens  immeublea  oon* 
tre  un  demandeur,  poursuivant  le  déoret, 
pour  recouvrer  H  valeur  d'un  déficit  dans 
la  quantité  du  terrain,  ne  peut  dtie  por- 
tée, sans  oue  ce  deficit  aH  été  au  préa- 
lable établi  dans  une  action  pour  ré- 
former le  titre  du  shérif  accordé  A  Vad- 
judicatairéy  et  faire  corriger  la  descrip- 
tion du  terrain,  laqu  Ile  action  doit-fttre 
dirigée  contre  le  poursuivant  et  le  sais!. 

2o.  Que  jusqu'à  ce  que  œ  déficit  soit 
constaté,  le  titre  accordé  par  le  shérif 
empôohe  qn  aucune  action  personnelle 
puisse  être  portée  contre  le  demandeur, 
poursuivant  le  déc^ret,  comme  ayant  Jon- 
ché le  produit  de  la  vente,  et  ce  tit^e  fait 
fbl  entre  le  demandeur  et  le  défendeur, 
tant  qu'il  n'est  pas  mis  de  câté  oi|  Ré- 
formé. 


Judgment  rendered  the  S  1st.  day  of  December,  18ô8* 


The  declaration  set  up  a  sheriff's  title  of  the  8th.  90- 
▼ember,  1853,  to  the  plaintiff  as  adjudicataire  of  certain 
real  property  sold  in  a  cause  No.  60,  Banque  du  Peuple 
Ys  Donegani,  for  the  sum  of  eleven  hundred  pounds^  the 
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description  of  thé  ptoperty  being  as  follows  "  une  terre  en 
"  fief  relevant  à  foi  et  hommage,  située  à  l'extrémité  ouest 
"  de  risle  Perrot,  sur  la  côte  opposée  à  Vaudreuil,  contenant 
"  quatre  cents  arpents,  c'est-à-dire  tout  ce  qui  peut  se  trouver 
^'  dans  les  limites  suivantes,  à  partir  de  la  ligne  de  Jean 
"  Moreau  au  sud-ouest,  suivant  le  bras  de  la  Rivière  sépa- 
"  rant  la  dite  Isle  Perrot  de  Tlsle  de  Montréal,  et  s'élen- 
"  dant  vers  le  nord-est  au  terrain  des  représentant  Tannisse, 
**  de  là,  allant  dans  une  direction  sud-est,  le  long  de  la 
**  ligne  des  dits  représentants  Tannisse,  jusqu'à  l'inter- 
^^  section  de  la  dite  ligne  avec  celle  de  Joseph  Lalande, 
^'  avec  une  maison^  hangar  et  autres  bâtisses  dessus  cons* 
**  Unites." 

ïhat  the  purchase  money  was  returned  into  Court,  and 
was  paid  over  to  the  Bank  under  a  judgment  of  distri- 
bution of  the  7th.  February,  1864,  that  the  land  instead 
oî  containing  four  hundred  arpents,  contained  only  one 
hundred  and  eighty  eight  arpents  ;  that  the  payment  of 
eleven  hundred  pounds  was  made  by  error  and  from  the 
plaintiff's  ignorance  of  the  deficiency  referred  to,  and  that 
the  land  was  not  worth  at  the  most  more  than  a  sum  having 
the  same  proportion  to  the  price  paid,  as  the  actual  extent, 
one  hundred  and  eighty  eight  arpents,  has  to  the  four  hun- 
dred arpents  over  sold,  and  that  the  plaintiff  had  conse- 
quently suffered  a  loss  of  £583,  and  the  Bank  gained  a  like 
amount,  for  which  the  plaintiff  prayed  judgment,  reserving 
the  right  to  demand,  if  necessary,  the  nullité  du  décret. 

The  defendant  pleaded  a  défense  au  fonds  en  droit ^  based 
on  the  following  reasons  :  1st.  The  Çank  was  not  bound  to 
indemnify  the  said  plaintiff  simply  from  the  fact  of  the 
Bank  being  plaintiff  in  the  suit  ia  which  the  property  was 
sold. 

2nd.  No  allegation  of  fraud. 

Srd.  Nor  that  the  Bank  had  profited  otherwise  than  as 
the  creditor  of  Dcmegani. 
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4th.  That  the  plaintiff's  allegations  shewed  that  it  was 
not  the  Bank,  but  Donegani,  who  had  profited,  and  that  the 
suit  should  have  been  directed  against  him. 

The  defendant  further  pleaded  by  exception.  Istly.  That 
the  Bank  had  nothing  to  do  with  giving  the  description  of 
the  property  which  the  sheriff  obtained  from  Donegani  and 
others,  that  the  land  was  sold  as  a  corps  certain^  *^  ce  qui 
"  pouvait  se  trouver,"  that  the  plaintiff  had  visited  the  pro- 
perty, and  was  aware  of  its  contents,  that  his  recourse  was 
against  the  sheriff  or  Donegani,  or  at  all  events  that  the 
latter  should  be  put  into  the  cause,  that  the  Bank  was  a 
debtor  of  Donegani's  to  the  extent  of  £30,000,  and  received 
by  the  judgment  of  destribution  £20,930  8  1,  which  included 
£1048  13  4,  part  only  of  the  £1100,  the  rest  being  distri- 
buted for  costs  etc.  That  shortly  after  his  purchase  the 
plaintiff  measured  the  property,  but  failed  to  notify  the 
Bank  of  any  deficiency,  and  that  had  such  notification 
been  made,  the  Bank  could  have  secured  itself  on  stock 
then  held  in  the  Bank  by  Donegani,  who  was  now  insol» 
vent  ;  that  the  plaintiff  had  lost  any  recourse  by  not  exerci- 
sing it  within  a  reasonable  time. 

2dly.  That  since  the  sale,  the  plaintiff  had  received 
from  the  Grand  Trunk  Railway  Company  £600,  for  part  of 
the  fief  over  which  their  Road  passes,  and  £300  for  wood 
and  materials,  and  had  cut  divers  large  quantities  of  timber, 
and  that  instead  of  the  action  brought,  he  only  could  have 
an  action  to  set  aside,  r^^tïf^,  the  sale,  on  offering  to  account 
for  what  he  had  received.  Conclusions  for  dismissal  of 
action. 

3dly.  That  the  fief  sold  included  several  buildings,  also 
a  right  of  ferry  from  Isle  Perrot  to  Yaudreuil  of  great  value. 
Conclusions  for  an  evaluation  by  experts. 

The  defendant  also  pleaded  a  défense  au  fonds  en  fait. 

The  answers  of  the  plaintiff  were  general,  except  that  to 
the  second  exception  an  answer,  in  law  was  filed  on  two 
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grotinds  :  Ist.  That  even  if  the  allegations  were  trde  the 
action  could  not  be  dismissed  :  2nd.  That  the  Bank  asr 
plaintiff  pursuing  the  adjudication  was  liable  to  pay  a 
compensation  for  the  deficiency,  and  that  the  now  plaintiff 
had  his  choice,  either  between  the  action  en  nvllUé  de 
décret,  or  thé  action  as  How  brought,  and  Was  not  bound  in 
law  to  account  for,  rapporter,  the  profit&(«  The  défense  en 
droit  was  dismissed,  and  proof  ordered  on  the  exception.  (1) 

Several  witnesses  were  examined,  and  the  report  of  a  Sur- 
veyor  filed,  shewing  the  property  to  contain  one  hundred 
and  seventy  nine  arpents  and  seventy  seven  perches. 

Smith,  Justice. — ^This  action  is  brought  to  recover  the 
value  of  a  deficiency  of  land,  sold  toUhe  plaintiff  by  a  she- 
riff's sale,  in  a  pause  in  which  the  Banque  du  Peuple  was 
defendant.  A  défense  en  droit  was  filed  to  the  action  but 
dismissed  ;  a  point  was  raised  in  the  pleadings  on  which 
I  think  it  unnecessary  to  express  any  opinion  now  ;  namely, 
as  to  whether  or  not  the  land  was  sold  as  a  corps  certain. 
The  judgment  rests  upon  another  ground  ;  the  first  question 
to  be  determined  is  whether  a  party  who  is  collocated  for 
monies  by  a  judgment  of  distribution  is  liable  to  an  adjti- 
dicataire  to  refund  in  case  of  a  defiency  in  the  immoveable 
sold,  as  a  vendor  would  be  in  an  action  quanti  minoris^ 


(1)  *<  CoDiîdénuit  qm  U  défenie  «n  droit  plaidé*  par  1»  défenderesM  est  mal 
<*  fondée,  «n  autant  qa'il  est  allégué  par  la  demandear  en  fa  déclaration  qne  I'lm- 
u  menble  dont  il  y  est  qoeition  a  été  venda  par  le  Bhérif  an  demandeur  par  le  oon- 
**  tenu,  et  non  oomme  corps  certain,  snirant  que  le  prétend  la  défenderesBC,  et  qae  la 
"  déféndereflM  ayant  reçu  bien  an-deU  de  oe  qne  le  demandeur  aurait  été  en  loi  oDligé, 
"  et  le  lerait,  de  payer  anr  la  dite  Tente,  et  qu'ainsi  d'après  les  allégués  de  la  décla- 
'*  ration  du  demandeur,  la  défenderesse  a  profité  aux  dépens  du  demandeur,  et  est 
*'  tenu  de  le  lembourser  jusqu'à  concurrence  de  ce  qu'elle  a  reçu  : — Considérant  que  le 
*'  demandeur,  par  les  allésnés  de  sa  déclaration  est  en  droit,  s'il  en  fait  la  preure, 
**  de  répéter  de  la  défenderesse  telles  sommes  d'argent  qu'il  établira  avoir  été 
'*  reçn^  par  elle  la  défenderesse,  .et  dont  elle  aurait  profité  aux  dépens  et  au  préju- 
'*  dioe  du  demandeur  ;^^ébonte  arec  dépens  la  défense  en  droit,  et  faisant  droit  sur 
**  la  défenee  en  droit  aux  Bxeeptions  Péremptoires  plaidées  en  premier  lieu  par  la 
"  défenderesse,  considérant  qu'il  est  allégué  dans  les  dites  Excvptions  Péremptoires, 
"  que  l'héritage  dont  il  est  question  en  cette  cause,  n'a  pas  été  rendu  à  la  mesure, 
"  mais  oomme  oorps  certain,  ayant  des  limites  bien  définis,  et  attendu  qu'à  raison  da 
**  cet  allégué  la  Cour  ne  peut  prononcer  auoun  jugement  sur  le  mérite  des  préten- 
"  Uons  reepeotires  des  parties,  avant  qu'il  y  ait  eu  px^ure  à  cet  égard,  ordonne, 
■*  avant  de  faire  droit,  que  les  parties  fassent,  sniTantla  loi,  pr«iiT«  de  leurf  alléguéi 
•*  à  cet  égard,  dépens  réserrés ." 
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The  authorities  are  to  the  effect,  that  in  France  a  party  can 
come  upon  the  person  last  collocated,  on  the  presumption 
that  such  person  has  received  the  amount,  and  is  bound  to 
refund.  It  is  held  also  that  the  action  will  lie  against  the 
plaintiff,  poursuivant  le  décret,  as  garant  of  the  adjudica- 
taire, if  the  cause  of  the  loss  is  attributable  to  him,  I 
adopt  these  views  and  think  them  sustained  by  authority. 
But  in  this  case  the  land  passed  by  the  sheriff's  sale,  and 
there  is  a  deficiency  in  the  quantity  conveyed  by  the 
sheriff,  the  plaintiff  claims  de  piano  against  the  Bank,  in 
an  action  purely  personal,  without  in  any  way  attempting 
to  reform  or  correct  his  own  title  received  from  the 
sheriff.^-Does  an  action  lie,  as  how  brought  ?  I  think  not. 

This  is  not  the  mode  which  should  have  been  adopted. 
Proceedings  should  have  been  taken  to  rectify  the  décret. 
The  formalities  of  the  old  French  law  as  to  seizures,  are 
not  in  force  here.  We  have  no  commissaires  aux  saisies  réelles^ 
and  the  statutory  provisions^  in  force  are  extremely  meagre. 
But  it  is  quite  clear  that  it  is  the  sheriff's  duty  to  seize,  and 
also  to  give  title  to  adjudicataires,  which  title,  represents 
that  given  by  the  commissaire.  The  sheriff  makes  the  sale 
in  fact  for  the  debtor  ;  his  title  is  the  title  which  the  debtor 
could  have  given,  and  which  the  law  forces  him  to  give. 
He  is  the  agent  of  the  saisi  and  the  title  when  given  is 
authentic  and  must  be  taken  to  be  so,  and  to  be  binding 
between  the  parties  to  it.  How  then  can  an  action  be 
brought,  de  planOj  on  an  alleged  deficiency  against  a  reci* 
pient  of  the  money  when  the  very  title  which  the  plaintiff 
has  taken  from  the  sheriff  is  not  in  any  way  impugned  or 
sought  to  be  corrected  or  reformed.  In  so  far  as  the  plaintiff 
is  concerned  as  adjudicataire^  it  is  conclusive  against  him, 
until  the  error,  if  any  exist,  is  rectified.  In  my  opinion  the 
décret  must  be  rectified,  if  the  party  is  evicted,  or  if 
(which  amounts  to  the  same  thing)  there  is  a  deficiency  in 
the  land  purchased,  before  an  action  of  this  sort  can  be 
brought.  All  parties  interested  must  be  before  the  Court, 
the  defendant  as  having  been  represented  by  the  sheriff,  the 
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plaintiff  as  poursuivant  le  décret  and  the  plaintiff  as  adju" 
dieataire^  and  the  Court  would  then  be  in  a  position  to 
decide.  If  there  is  a  deficiency  so  ascertained,  then,  the 
action  would  lie.  It  is  the  nullité^ de  décret  which  gives 
rise  to  the  action,  and  it  is  by  the  petition  en  nullité  or  en 
rectification  that  the  plaintiff  should  have  commenced.  The 
décret  and  the  title  of  the  adjudicataire  would  be  thus  set 
right,  and  the  deficiency  of  the  land  being  thus  ascertained 
the  adjudicataire  would  have  his  recourse  against  the 
party  or  parties  who  may  have  received  the  monies. 

This  appears  from  the  authorities.  (1) 

Judgment. — "  Considering  that  the  said  plaintiff  hath 
^'  failed  to  establish  that  by  law  any  such  action  as  that 
"  which  is  now  brought  by  the  said  plaintiff  to  recover 
^  from  the  defendant  the  value  of  the  deficiency  of  the 
"  quantity  of  land  claimed  by  the  present  action  exists  in 
^^  law  ;  and  further  considering  that  such  deficiency  of  land, 
"  the  value  of  which  is  now  sought  to  be  recovered  in  and 
"  by  the  present  action,  can  only  be  legally  settled  by  an 
^'  action  to  reform  or  correct  the  description  of  the  quantity 
''  of  land  stated  in  the  title  to  the  said  land  to  have  been 
"  conveyed  by  the  sheriff  of  the  district  to  the  said  plaintiff, 
"  under  the  adjudication  made  by  the  said  sheriff  by  au- 
"  thority  of  law  ;  and  further  considering  that  for  the  pur- 
^'  poses  of  conveying  the  title  to  the  land  so  sold  and  adju- 
"  dicated,  the  said  sheriff  is  by  law  the  representative  of 
^^  the  party  defendant  on  whom  the  said  adjudication  was 
"  made,  and  that  such  deficiency,  if  any  exists  in  the  land 
"  so  conveyed,  can  only  be  ascertained  in  an  action  in 
"  which  the  said  saisi  is  a  party,  as  being  in  law  consi- 
"  dered  the  vendor,  acting  by  the  said  sheriff,  as  aforesaid, 
"  together  with  the  poursuivant  le  décret ^  who  alone,  in 
"  such  a  case,  as  parties  to  the  adjudication,  are  légitimes 
^^  contradicteurs  in  such  contestation.    And  further  consi- 


(1)  H^ricoart  p.  302  :~Rep.  da  Jnria.,  rbo.  A^JudioatioD,  p.  165  :— 2  Bonijoo, 
Criée»,  art.  131,  p.  731  :-Nouy.  Den ,  p.  37,  No.  7. 
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**  deiring  that  until  mch  deficiency  shall  have  been  so  esta* 
^^  blished,  the  title  granted  by  the  said  sheriff  operates  as  a 
^^  bar  to  any  action  merely  personal  against  the  said  plain- 
*^  tiff,  as  having  received  the  proceeds  of  the  said  sale  and 
*^  adjudication  of  the  said  land,  as  being  in  full  force  and 
*^  effect,  and  conclusive  evidence  in  law  between  the  said 
*^  plaintiff  and  the  said  defendant  of  the  truth  of  its  c<m- 
*^  tents,  until  it  shall  have  been  legally  set  aside  or  re- 
*^  formed.  The  Court  doth  dismiss  the  said  action  of  the 
*^  said  plaintiff,  with  costs.'' 

Laflammb,  Lafuucms  and  Barharb,  for  plaintiff. 

Chrrrixb,  Doriok  and  Dorion,  for  defendant. 


QUEERS  BENCH, 
Appeal  Sxdr. 


DISTRICT   OF    QUEBEC. 


Before: — Sir  L.  H.  LaFontainb,  Bart.  Chief-Justice, 

Atlwin,  Duval  and  Caron,  Justices. 

McCriLLis  ei  alj ••••••.•••••••  AppellatUs. 

and 
Pbarcr  e^  o/,* •  « ••«••• Respondents. 


rappel 

llie  CirouH  Coart,  the  onsiaal  peUtioD  in 
•ppeal,  notice  Ac,  must  be  filed  in  the 
'ottoe  of  the  olerk  of  the  Cireoit  Court, 
within  twenty  fire  days  IVora-the  render- 
ing of  the  Judgment  appealed  from,  other- 
«far  the  appeal  will  be  diemi«ed  on  no- 
tion, under  the  profif ioni  of  the  20  Vie., 
i«k  44,  feet  66. 


Jugé  :~Que  dani  lee  eai  d'appel  de  la 
Cour  de  Ofreuit^  la  requête  en  appel, 
l'aTis  ete.,  doirent-être  filée  an  bureau  du 
greffier  de  la  Cour  de  Cireuit,  dans  lee 
Tingt-cin%  jonn  de  la  reddition  du  juge- 
ment dont  est  appel,  autrement  l'appel 
■er*  renv<^j4  eur  motion,  en  rertn  dee 
dispofitioiii  de  la  20me.  Vie.,  chap.  44, 


Judgment  zendered  the  16th.  December,  1868. 


'  The  respondents  moved  for  the  dismissal  of  the  appeal 
•upon  the  ground,  among  others,  that  the  original  petition 
•in  appeal  and  motion,  with  a  certificate  of  service  thereof, 
had  not  been  deposited  in  the  office  of  the  clerk  of  the 
Circuit  Court  within  twenty  five  dajs  from  the  readerupg 
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6f  the  judgment  appealed,  from  ;  and  that  the  appeal  being 
one  from  a  judgment  rendered  in  the  Circuit  Court,  this 
course  was  essentially  necessary  under  the  provisions  of  the 
20  Vic,  cap.  44,  sec.  66. 

"  La  Cour,  ayant  entendu  les  parties  par  leurs  avocats 
respectifs  sur  la  motion  faite  par  les  intimés  aux  fins  de 
(aire  déclarer  déserté  l'appel  interjeté  en  cette  cause,  exa^ 
miné  la  procédure,  et  sur  le  toat  mûrement  délibéré  ; — 
considérant  que  les  appelants  ont  négligé  de  faire  signifier 
copie  de  la  requête  en  appel,  accorde,  pour  cette  raison,  le 
profit  de  la  dite  motion  aux  dits  intimés  ;  et,  en  consé- 
quence, déclare  déserté  le  dit  appel,  avec  dépens  en  faveur 
des  intimés  contre  les  appelants,  etc.,  etc^' 

HoLT  and  Irvine,  for  appellants. 

Pops,  R.,  for  respondents. 


BEFORE  THE  LORDS  OF  THE  JUDICIAL  COMMITTEE  OP 
THE  PRIVY  COUNCIL. 

.Present: — Lokd  Kinosdown,  Juiwe  or  ths  High  Coubt 
or  Admiralty,  Lord  Justice  Enioht  Bruce,  Lord 
Justice  Turner  and  Sir  John  Taylor  Colsridos. 


GiLMOUR,. 


md 


Appdlan*. 


ObIIm  lath.  July,  1835.th«pUiiitifl; 
r,  wanànà  horn,  out  Oomer  »  lot  of 
on  ttM  sMiàdÉi  oftk» 


Rivw,  At  tlM  loalh  •»•(  md  of  »  dftm 
•neUd  MNM  tli«  TiT»r,  witk tlio  rigkiof 
tekiag  witer  ttLKMgk  m  !«■•  tot  th» 
•■fpljF  ttf  *  têaaamff,  Iho  dead  owUlniag 


•  naerrv  of  »  pnferantiftl  liAkûtw 
IB  f «for  of  a  giki  flrflk  Sinwdi 
Mrth  ildl«  of  tiui  riTor  thoio  wm  %  gate 

-  or  alvloo^wfty  fc  Iho  dam  for  the  pMMgo 

•of     ' 


Lo  U  JolUoti  1836,  lo  domMidoar,  10- 
Bor»  MMta  4'iA  Mimd  Hfloor  «n  (or- 
niB  Mv  to  cM  aod  do  la  iMèn  7a> 
modus  &  rosttêmllé  fud  oi*d>Mo  Mno 
«rigéo  inr  U  dito  rivièro,  ovoe  lo  <Ml 
do  piondro  Tooa  por  on  ompollomoni 
poor  roMgo  d'ono  Unnorio,  I'octo  oooto- 
noat  ano  réoocvo  prioiMgiéo  do  prondio 
I'oaa.poar  rasago  d'onmoallaAflMlao. 
Von  lo  odlé  aotd  de  la  riTièio  oo  tnoa» 
▼oit  on  ompoUomont  daoi  l'éolaoopoa» 


ompoUomoi 
»da»N««. 
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On  the  21st  Jaly,  1835,  Horner  sold  to 
ftaeront,  a  lot  on  the  north  tide  of  the 
rirer,  at  the  other  end  of  the  dam,  with 
Che  rig^t  of  taking  water  aoroes  eertain 
a4jacent  lots,  Querent  being  bound,  by 
the  deed,  to  maintain  so  raucn  of  the  dam 
as  Minor,  by  his  deed,  was  not  "bound  to 
support.  This  lot  was  conveyed  to  the  de- 
fendant, Qilmour,  from  Queront,  by  dona- 
iion  onéreuse  of  the  2nd  June,  1 837 ,  as  also 
ti  lot  of  land  below  with  a  grist  mill  and 
dam  erected  some  40  rods  below  the  upper 
dam  ;  the  lower  lot  was  sold  by  Homer, 
with  the  grist  mill  proTionsIy  erected,  to 
one  Douglas,  by  deed  of  the  1 5th.  March, 
1831,and  Douglas  sold  the  same  to  Queront, 
by  deed  of  the  17th.  Norember,  1635. 


The  aotion  of  the  plaintiff  was  based  on 
allegations  to  the  effect,  that  the  defen- 
dant had  not  built  any  grist  mill  so  as  to 
avail  himself  of  the  prefeientiai  rtghi  of 
water,  and  that  he  had  malioiotisly  and 
illegally  opened  and  kept  open  the  gate 
in  the  upper  dam  for  ten  years  preyiously, 
and  permitted  the  water  to  flow  to  waste, 
as  Will  through  the  gate,  as  through 
leaks  in  the  dam,  which  the  defendant  had 
failed  to  repair,  and  had  thereby  deprived 
the  plaintiff  of  a  sufficient  supply  of  water 
for  his  tannery. 

The  defendant  pleaded  possession  of  the 
lower  mill  for  over  thirty  yean,  by  himself 
and  his  auisurt,  and  alleged  that  he  had  not 
wasted  water,  but  had  always  drawn  it 
through  the  gate  as  he  had  a  right  to  do, 
that  he  kept  the  dam  in  proper  repair,  and 
that  the  plaintiff  had  purchased  with  a  full 
knowledge  of  the  prenious  titles,  and  could 
not  complain  of  such  use  of  the  water.  It 
appeared  that  when  the  gate  was  shut  the 
grist  mill  below  was  frequently  in  want  of 
water,  and  that  when  opened  the  water 
flowed  through  the  eate,  the  bed  of  the 
river  declining  to  the  north,  and  that 
thereby  the  plaintiff's  tannery  suffered 
from  want  of  water. 


He1d,ia  the  Superior  Court, Montreal  :— 
lo.  That  if  there  oad  been  natbing  to  bind 
the  defendant  (o  maintain  ther  upper  dam, 
he  might  have  brought  bis  aotion  &nd  had 
the  upper  dam  demolished,  but  that  being 
part  proprietor  of  the  dam  he  oonld  not 
do  so. 

2o.  That  inasmuch  ms  the  water  of  the 
river  which  was  retained  by  the  dam 
mnst  either  aooumulate  and  flow  over  it, 


Le  21  juillet,  1835,  Hemer  tendit  à  Qn«^ 
rout  an  terrain  du  eôté  nord  de  la  n* 
vière,  à  l'autre  extrémité  de  l'écluse, 
avee  le  droit  de  passer  l'eau  sur  eeiteins 
terrains  adjacents,  Quérout  étant  tenu, 
par  son  acte,  de  maintenir  tonte  celte 
partie  de  l'écluse  que  Minor,  par  son 
acto,  n'était  pas,  Ini,  tenu  de  maintenir. 
Ce  terrain  fut  transporté  au  défendeur, 
Qilmour,  par  Quérout,  au  moy^n  d'une 
donation  onéreuse  dnSjuio,  1837,  ainsi 
qu'un  terrain  avee  un  moulin  à  farine  et 
une  éclibe  érigée  environ  40  perches  au- 
dessous  de  l'éoluj>e  supérieure  ;  le  terrain 
inférieur  fut  vendu  par  Horuer  avec  le 
moulin  à  farine  y  érigé,  au  nou:mé  lUm- 
glaa,  par  acte  du  15  mars,  1831,  et  Don- 
glas  revendit  le  même  terraii»  a  Quéroilt, 
par  acte,  du  17  novembre,  1835- 

L'action  du  demandeur  était  basée  si:r 
des  allégués  à  l'«ffet,  que  le  défendeur 
n'avait  construit  aucun  moulin  à  farine 
de  manière  à  se  prévaloir  du  privilège 
de  prendre  l'eau,  et  qu'il  avait  malicieux 
sèment  et  illégalement  ouvert  et  tenu 
ouvert  l'empellement  dans  la  chau<sé<r 
supérieure  pendant  dix  ans,  et  permit 
que  l'eau  s'écoulât,  tant  par  l'empel- 
lement que  par  des  vêles  dans  la  ehaus-' 
sée,  que  le  défendeur  avait  néglige  de 
réparer,  et  one  par  lA  il  avt^it  privé  le 
demandeur  cie  l'eau  requife  pour  sa  tan- 
nerie. 

Le  défendeur  plaida  posseesion  du 
moulin  inférieur  pendant  plus  de  treme 
ans,  tant  par  lui-mdme  que  par  ses  au- 
teurs, qu'il  n'avait  pas  laissé  écouler 
l'eau  inutilement,  mais  qu'il  l'avait  fait 
écouler  par  l'empellement  ainsi  qu'il  en 
avait  le  droit,  qu'il  «vait  tenu  H  chaus- 
sée en  bon  état,  et  que  le  demandeur 
avait  acquis  en  plehie  connaissance  des 
titres  antérieure,  et  au'il  ne  pouvais  se 
plaindre  de  ce  que  ron  avait  ainsi  fait 
usage  do  l'eau.  Il  fut  constaté  que  quand 
l'empellement  était  fermé  le  moulin  d'ei» 
bas  manquait  fréquemment  d'eau,  et  que 
quand  il  et«it  ouvert  l'eau  s'écoulait  par 
oet  empellement,  le  lit  de  la  rivière  dé- 
clinant mu  nordj  et  qu'en  consét^uenoe  la 
tannerie  du  demandeur  souffrait  par  le 
manque  d'eau. 

Jugé,  par  la  Cour  Supérieure,  Mont- 
,réal  : — lo.  Que  si  le  défendeur  n'eât  paa 
ét&  tenu  de  maintenir  l'éoluse  supé- 
rieure, il  eût  pu  porter  nne  action  et  con- 
traindre la  démolition  de  la  dite  chane* 
sée  supérieure,  mais  qu'étant  proprié- 
taire pour  partie  de  œtte  écluse  il  ne 
pouvsd»  le  faire. 

2o.  Qu'en  antaot  «ne  l'eau  de  la  ri- 
vière retenue  par  l'écluse  devait  ou 
s'aooumuler  ou  passer  par  dessus,  on  at^ 


or  reach  the  bed  of  the  river  through  the  teindre  le  lit  de  la  rivière  par  TempeUe- 
plaintiff's  flume  and  tannery,  and  be  re-  ment  et  la  tannerie  du  demandeur,  et 
lained  below  by  the  dam  of  the  grist  mill,  >  être  retenue  plof  bai  par  Téoluse   du 
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<hfira  was  no  lost  of  water  and  no  da- 
mage to  the  grisl  mill,  and  that  Judgment 
But  therefore  be  rendered  ordering  the 
gate  in  the  upper  dam  to  be  kept  shot  ;  but 
without  damages  as  none  had  been  pro- 
ved. 


He1d,ÎB  appeal  to  The  Queen's  Bench  :— 
lo.  That  the  stipulation  in  the  plaictilTs 
desd,  as  to  the  preference  of  water  for 
a  gri^t  mil],  might  be  applicable  to  any 
mill  already  built  which  Horner  might 
Acquire  within  the  limits  referred  to,  as 
well  as  to  any  new  mill  which  he  might 
oenstruot,  and  might  therefore  be  appl«- 
cable  to  the  grist  mill  sold  by  him  to 
Bonglae,  in  case  he,  Homer,  might  again 
acquire  it. 

2o.  That  the  same  stipulation  of  prefe- 
rence would  be<-ome  rested  in  Guereut, 
and  in  the  defendant,  under  their  respec- 
tive titles,  and  that  the  defendant  ooald 
iavoko  such  stipulation  of  preference 
when  the  stats  of  the  water  rendered  it 
necessary. 

3o.  That  there  was  no  proof  that  the 
the  defendnnt  had  abused  his  right  ot 
using  the  .water  retained  by  the  upper 
dam,  but  that  on  the  contrary  the  water 
necessary  far  the  tannery  would  some 
times  so  diminish  the  supply  of  water  as  to 
prejudice  the  grist  mill. 

Held,  in  appeal  to  Her  Majesty  in  Her 
Privy  Council  :—lo.  ThatQnerout  having 
H>ld  to  Douglas  the  mill  and  the  right  to 
th?  use  of  the  stream  ^r  the  purpose  of 
working  ifi,  could  not,  af(erwards,  dero- 
gate from  that  grout  by  a  subsequent 
conveyance  to  other  perëons  interfering 
with  it;  and  that  no  divenion  of  the  stream 
eoukl  be  made  by  Horner, which  would  pre- 
i^ioially  affect  the  mill  in  the  state  in 
wbich  it  was  sold  by  him  to  Doug' as,  nor 
could  he  convey  to  others  rights  which  he 
oould  not  exercise  himself. 

2o.  That  the  rights  of  Douglas  could 
not  be  prejadicel  by  the  d  eds  te  Minor 
and  Guerout,  to  which  he  was  an  entire 
stranger  ;  and  that  Guerout,  as  claiming 
nnier  Douglas,  had  a  right  to  insist  that 
the  upper  dam  «hould  nut  be  so  used  as 
t9  injure  the  fair  working  of  his  mill. 

3o.  That  Minor  oovid  not  possibly  ac- 
quire a  better  right  for  his  tannery  by 
rea-ion  of  Guerout  being  the  purchaser  of 
Douglas'  mill,  than  he  oould  have  .had  if 
any  stranger  had  purchased  it  ;  and  on 
the  other  hand  that  Guerout,  by  being  the 
owner  of  the  upper  dam,  or  that  portion 
of  it  in  which  the  gate  was  plaoed,  could 
potaqnire  any  greater  right  to  have  i*; 
'«pened  and  kept  open,  than  he  would 
h  «re  had  if  it  belonged  to  a  stranger  ; 


moulin  &  farine,  il  n'y  avait  aucune  perte 
d'eau  et  aucun  dommage  au  moulin  à 
farine,  et  qu'en  conséquence  le  jugement 
devait  ordonner  que  l'ompellemeot  do  la 
chaussée  supérieure  serait  tenu  ouvert  ; 
mais  sans  dommages  va  qu'il  n'en  avait 
pas  été  prouvés. 

Jugé,  en  appel  au  Banc  de  la  Reine  : — 
lo.  Que  la  stipulation  dans  l'acte  du  de- 
mandeur, quant  an  privilège  de  se  servir 
de  l'eau  pour  un  moulin  à  farine,  était 
applicable  à  aucun  moulin  déjA  construit 
que  Homer  pourrait  acquérir  dans  les  li- 
mites indiquées,  anssi  bien  qu'à  tout  mou- 
lin qu'il  pourrait  construire,  et  pouvait 
par  oonséquent  s'appliquer  au  moulin 
par  lui  vendu  à  Douglas,  dans  le  cas  où 
lui,  Homer,  en  ferait  de  nouveau  Tacqui- 
sitioB. 

2o.  Que  cette  même  stipulation  de  pri- 
vilège profiterait  à  Guérout,  et  an  défen- 
deur, en  vertu  de  leurs  titres  respectifs, 
et  que  le  défendenr  pouvait  invoquer 
telle  stipulation  de  privilège  chaque  fois 
que  l'état  de  l'eau  le  rendait  nécessaire. 

3o.  Qu'il  n'y  avait  aucune  preuve  que 
le  défendeur  avait  abusé  de  son  droit  de 
se  servir  de  l'eau  retenue  par  la  chaussée 
supérieure,  mais  qu'au  contraire  l'eau 
néceesaire  pour  la  tannerie  diminuait  par 
fuis  suffisamment  l'eau,  pour  porter  pré- 
judice au  moulin  à  farine. 

Jugé,  sur  appel  à  Sa  Majesté  en  son 
Conseil  Privé  :—Io.  Que  Guérout  ayant 
vendu  à  Douglas  le  moulin  et  le  droit  de 
se  servir  de  l'eau  nécessaire  A  son  exploi- 
tation, il  ne  pouvait,  par  après,  déroger  4 
cette  vente  par  une  vente  subséquente  il 
d'autres  personnes  ;  et  que  Horaer  ne  pou- 
vait f  tire  aucun  usage  de  Teau,  de  ma- 
nière à  affecter  injurieusement  le  mou- 
lin dans  l'état  oh  il  était  lors  de  la  vente 
à  Dioglas,  ni  céder  A  d'antres  un  droit 
qu'il  ne  pouvait  exercer  lui-même. 

2o.  Que  les  droits.de  Douglas  ne  pou- 
vaient être  enfreints  par  les  actes  en  fa- 
veur de  Minor  et  Guérout,  auxquels  il  était 
entièrement  étranger  ;  et  que  Guérout, 
étant  au  droit  de  Douglas,  pouvait  insister 
A  ce  (JU9  l'on  ne  se  servît  pns  de  l'écluse 
inférieure  de  manière  A  faire  tort  A  son 
moulin. 

3o  Qae  Minor  ne  powait  acquérir  de 
droits  plus  amples  pour  sa  tannerie  en 
raison  de  ce  ^ue  Guérout  était  l'acoué- 
reurdu  moulin  de  Douglas,  qu'il  n  eût 
pu  avoir  si  un  étranger  en  eut  fait  l'ac- 


quisition ;  et  que  de  même,  que  quoique 
Guérout  fàt  le  propriétaire  de  recluse 
supérieure,  où  de  cette  partie  d'ieelle 
où  se  trouvait  l'empellement,  il  n'avait 
pu  acquérir  plus  de  droit  afin  de  le  faire 
ouvrir  on  de  le  faire  tenir  ouvert,  qu'il 
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Md  thftt  Ihe  «MW  moil  b«  dealt  with  m 
if  it  aroM  batween  Homer  and  Dooglai, 
before  the  talei  to  either  Minor  or  Ooe- 
roat 

4o.  That  the  erideBce  ia  the  ease  esta- 
blished, that,  by  the  upeoing  ot  the  gate, 
tiie  plaiotilTs  taaBery  was  often  depnved 
of  water,  and  that  onlees  the  gate  were 
•e  opened,  the  deflsndant's  mill  must 
snffer  ;  that  the  cnu»  of  shewing  a  right 
to  h  Are  the  gate  kept  olosed,  and  of  shew- 
ing also  that  the  defendant  wsa  a  wroog* 
doer  in  opening  it,  fell  on  the  plaintin, 
and  that  this  had  not  been  shewn. 

5o.  That  by  the  general  law  applicable  to 
nmning  stream»,  erery  riparian  proprie* 
tor  has  a  right  to  what  may  be  called 
the  orii  ary  nse  of  the  water  flowing 
past  his  land,  for  instanoe,  to  the  reason- 
able nse  of  the  water  for  his  domestio 
pvrpeses,  and  for  his  eaitle,  and  this 
whithoot  regard  to  the  effeot  which  such 
nse  may  hare,  in  oese  of  a  defloien^iy, 
vpon  proprietors  lower  down  the  stream. 

60.  That  he  has  a  right  furth  t  to  the 
nse  of  it  for  any  purpose,  or  what  may 
be  deemed  the  extraordinary  nse  of  it, 
proirided  that  he  does  not  thereby  inter- 
fere with  the  rights  of  other  proprietors» 
either  above  or  below  him.  Subject  to 
this  oonditioD,  he  may  dam  up  die  stream 
for  the  purpose  of  a  mill,  or  divert  the 
water  for  the  purpoies  of  irrigation.  But 
he  h  s  no  right  to  interrupt  the  regular 
flow  of  the  stream,  if  he  thereby  inter- 
feres with  the  lawful  use  of  the  water  by 
other  proprietors,  and  iofliots  upon  them 
ft  sensible  injurr. 

7o.  Semble,  that  for  the  purposes  of  this 
eapot  it  does  not  appear  that  any  matarial 
distiootion  exists  iM^ween  the  Frenoh  and 
Boglish  Law. 


n*eùt  eu  si  la  ehannée  euk  appartenue  C 
un  étranger  1  et  que  la  cause  aérait  Atre 
jugée  de  mène  que  si  elle  eut  eu  lieu 
avant  les  rentes  soit  4  Minor  ou  &  Gué- 
rout. 

4o.  Que  le  témoignage  dans  la  cause 
constatait,  que,  par  l'ourorture  de  l'em- 
pellement,  la  tannerie  du  demandeur 
éUit  eoavent  privée  d'eau,  et  qu'à  moina 
que  le  dit  empellement  ne  fàt  ainsi  ou- 
vert, le  mouhn  du  défendeur  souffrait  ^ 
qu'il  incombait  au  demandeur  d'éta- 
blir qu'il  avait  le  droit  de  tenir  l'empeU 
lement  fermé,  et  uue  le  défendeur  était 
dans  son  tort  en  rouvrant,  et  que  oeoi 
n'avait  pas  été  éUbli. 

60.  Que  d'après  les  prinoipes  de  droit 
applicables  aux  eaux  courantes,  tout  pro- 
priétaire riverain  a  droit  de  se  servir  de 
l'eau  qui  paase  sur  sa  pri^riété  pour  dea 
usages  ordinaires*  par  exemple  en  s'en 
servant  d' una  manière  raisonnable  pour 
des  objets  domestiques,  et  pour  ses  bes- 
tiaux, et  ce  sans  égard  à  reffet  que  te& 
usage  peut  avoir  dans  le  cas  d'un  manque 
d*eau,  sur  lea  propriétaires  inférieurs. 

60.  Qu'il  a  de  plus  le  droit  de  s'en 
servir  pour  aucun  objet,  ou  ce  qui  peut 
être  censé  usage  extraordinaire,  pourra 
qu'en  oe  faisant  il  n'enfreigne  pas  lea 
droits  d'antres  proprié  t4iii  es,  soit  au-dessus 
ou  au-dessoiM  de  lui.  Sujet  A  cett  *  réserve, 
il  peut  ériger  une  écluse  pour  les 
objets  d'un  moulin,  ou  détourner  Teaa 
pour  des  objets  d'irrigatioi.  Mais  il  n'a 
pas  le  droit  d'interrompre  le  cour  régulier 
de  l'eau,  si  en  oe  faisant  il  enfreiut  lea 
droits  qu'ont  d'anlres  propriétaires  de  sa* 
servir  de  l'eau,  et  leur  fisit  souffrir  u» 
dommage  notable. 

7o.  Il  semble^  que  par  rapport  A  eett» 
cause,  il  n'existe  aucune  distinotion  maté- 
rielle antre  le  droit  Français  et  la  loi 
Anglaise. 


Judginent  rendered  the  12th.  February,  1859L 

The  declaration  of  Minor,  the  plaintiff  in  the  court  below» 
set  up  a  deed  of  sale  to  him,  of  the  ISth  day  of  July,  1835, 
from  John  Homer,  of  a  lot  of  ground  situate  near  the  vil- 
lage of  Granby,  at  the  southeast  end  of  a  dam  erected 
across  the  Yamaska  river,  and  also^  of  the  right  of  taking 
water  through  a  flume  for  the  supply  of  a  tannery  ;  that 
Homer  the  vendor  was  proprietor  of  the  land  on  the  other 
or  north  side  of  the  river,  and  reserved  a  privilege  for  the 
supply  of  water  for  a  grist  mill.  That  no  such  mill  had 
been  built,  and  that  the  defendant^  maliciously  aud  illegally^ 
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on  each  and  evefy  day,  for  ten  years  before  the  institution 
of  the  action,  opened,  and  kept  open,  a  gate  in  the  dam  on 
the  north  side  of  the  river,  and  permitted  the  water  to  flow 
through  and  run  1o  waste,  and  thereby  deprived  the  plaintiff 
of  the  supply  of  water  sufficient  for  his  tannery,  and  also, 
thereby  caused  the  ice  to  settle  down  on  the  dam,  making 
it  leak,  and  that  by  reason  thereof,  the  plaintiff  had  suffered 
damage  to  the  extent  of  £250,  which  the  plaintiff  had 
a  right  to  recover,  and  to  demand  that  the  defendant  be  or* 
dered  not  to  raise  the  gate. 

The  declaration  then  alleged  that  the  defendant  was 
proprietor  of  a  lot  of  land,  grist  mill  and  dam,  about  forty 
rods  below  the  upper  dam,  and  that  in  the  summer  of  1852, 
the  defendant  increased  the  height  of  the  lower  dam,  by 
about  eighteen  inches,  and  thereby  caused  the  water  to  flow 
back  so  as  to  impede  the  working  of  the  wheels  and  ma- 
chinery of  the  plaintifi^s  tannery,  and  had  caused  damage  to 
the  extent  of  £225  currency.  Conclusions  for  £260  da- 
mages, and  that  the  defendant  be  ordered  to  desist  from 
drawing  water  through  the  gate  of  the  upper  dam,  and  tq 
remove  the  addition  of  the  lower  dam  ;  and  in  default  of  re- 
moving s^uch  addition  within  a  delay  to  be  fixed  by  the 
Court,  that  the  defendant  be  condemned  to  pay  the  further 
sum  of  £250  currency. 

The  defendant,  for  plea  to  the  action,  set  up  the  titles 
under  which  he  held,  as  well  the  lot  at  the  upper  dam,  as 
the  lot  on  which  the  grist  mill  and  lower  dam  were  built. 
That  the  upper  lot  was  sold  by  the  same  John  Horner,  to 
Louis  Guerout,  on  the  21st  July,  1835  ;  that  a  sherifi's  title 
was  obtained  by*  Guerout,  on  the  2nd  of  June,  1837,  and  a 
donation  onéreuse  made  to  the  defendant,  by  Guerout,  on  the 
5tb  day  ol  March,  1850. 

The  lower  lot  was  traced  back  to  John  Horner,  the  plain- 
tiff's vendor,  from  whom  it  passed  to  James  Douglas,  by 
deed  of  sale  o[  the  15tb  March,  1831,  then  by  deed  of  17th 
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November,  1835,  from  Douglas  to  Guerout,  and  from  the 
latter  to  the  defendant^  by  the  same  donation  as  the  upper 
lot. 

These  titles  were  set  forth,  and  were  followed  by  allegations 
to  the  effect  that  the  defendant,  and  his  auteurs^  had  been 
proprietors  and  in  possession  of  a  grist  mill  and  lot,  as  de- 
signated on  a  plan  filed,  for  more  than  thirty  years,  the 
dam  having  been  built  about  forty  years  previous  to  the  in- 
stitution of  the  action.  Tha*  the  mill  was  built  with- 
out any  complaint  or  opposition,  and  had  been  for  a  long 
period  in  use.  That  the  sale  by  Horner  to  the  plaintiff  was 
made  with  a  full  knowledge,  by  both  Horner  and  the  plain- 
tiff, of  the  rights  of  the  defendant  and  his  auteurs  in  the 
lower  dam  and  grist  mill,  and  the  sale  could  not  interfere 
with  the  rights  of  the  defendant  and  of  his  auteurs^  which 
had  been  long  before  used  and  possessed  openly,  and  at 
the  time  of  the  plaintiff's  purchase.  That  so  far  from 
wasting  the  water,  the  defendant  had  always  done  his  best 
to  prevent  waste,  the  gate  being  shut,  unless  when  the  grist 
mill  was  grinding.  That  the  lower  dam  had  always  been  kept 
in  good  repair,  and  that  the  addition  of  some  eight  inches 
made  to  it  in  1852  was  necessary,  and  did  not  raise  it  higher 
than  it  was  before,  inasmuch  as  by  the  lapse  of  time  the 
dam  had  necessarily  settled  down.  That  so  far  from  the 
water  being  raised  or  caused  to  flow  back,  the  water  had 
been  lower  above  the  dam,  notwithstanding  the  addition, 
and  that  points  previously  flooded  between  the  two  dams  had 
not  been  covered  with  water,  nor  had  any  kind  of  damage 
been  suffered  by  the  plaintiff.  That  as  to  the  upper  dam,  the 
defendant  had  always  used  the  gate  for  the  purpose  of  let- 
ting the  water  flow  into  the  bed  of  the  river,  for  the  purpose 
of  supplying  his  grist  mill,  that  he  had  a  right  so  to  do,  and 
had  in  fact  done  so,  ever  since  the  dam  was  built,  and  ever 
since  the  purchase  by  the  plaintiff.  That  the  plaintiff  had 
acquiesced  in  this,  and  had  never  opposed  such  use  of  the 
gate,  and  therefore  had  no  right  now  to  complain.  That 
moreover,  by  reason  of  the  scarcity  of  water  in  the  summer 
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season,  the  defendant's  mill  could  not  be  worked  in  dry 
weather,  without  the  free  use  of  the  gate  as  heretofore  ;  but 
the  grist  mill  would  for  several  months  in  the  year  be  stop* 
ped,  inasmuch  as,  from  the  particular  situation  of  the  lands 
above  the  upper  dam,  the  water  would  not  readily  overflow, 
but  would  set  back  over  an  immense  flat  extending  for  se- 
veral miles.  Conclusion  to  be  maintained  in  the  possession 
of  his  rights  in  the  said  dams  and  in  the  water  of  ihe  river, 
and  for  dismissal  of  the  plaintiff's  action  with  costs. 

Evidence  %vas  taken  in  the  Court  below  the  main  features 
of  which  appear  from  the  remarks  of  the  Judges  in  appeal. 
The  view  taken  by  the  Court  below  of  the  whole  case, 
will  be  best  seen  from  the  remarks  made  in  rendering  judg- 
ment. 

Day,  Justice. — "  The  plaintiff  complains,  1st,  that  the 
defendant  has  raised  the  lower  dam,  near  which  the  defen- 
dant's grist  mill  is  situate,  and  thereby  caused  the  w^ler  to 
flow  back,  so  as  to  prevent  the  plaintiff's  wheels  and  ma- 
chinery from  operating  freely." 

2.  "  That  he  persists  in  opening  a  flood  gate  in  the  upper 
dam,  and  wastes  the  water,  depriving  the  plaintiff  of  the 
water  necessary  for  his  tannery." 

"  The  plaintiff  is  proprietor  of  one  end  of  the  upper  dam 
on  the  south,  the  defendant  of  the  other  on  the  north. 
With  respect  to  the  flowing  back  of  the  water,  this  rests 
on  the  allegation  that  the  lower  dam  has  been  raised.  We 
are  with  the  defendant  on  this  point.  There  is  no  evidence 
that  it  has  been  raised  higher  than  it  has  always  been,  and 
the  impression  of  the  Court  is  that  it  is  not  even  so 
high.  That  part  therefore  of  the  plaintiff's  action,  which 
prays  for  the  taking  down  of  the  alleged  addition  to  this 
dam,  must  be  dismissed.  On  the  other  hand  it  appears 
that  the  plaintiff  is  deprived  of  water,  and  there  is  evidence 
also,  that  the  defendant  will  sufier  if  the  gate  is  shut  down. 
There  Is  an  evident  conflict  from  scarcity  of  water.    Then 
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comcs  up  the  question,  who  is  to  have  the  preferential  right  ? 
Both  parties  hold  from  the  same  auteur^  John  Horner.  In 
18S1,  Homer  sold  the  grist  mill  to  Douglas  ;  on  the  13th 
July,  1835,  Horaersold  to  plaintiff  his  lot  on  the  south  side^ 
and  on  the  21st  of  the  same  month  he  sells  the  lot  on  thé 
north  side  to  Guerout,  from  whom  the  defendant  acquired. 
There  is  a  clause  in  the  plaintiff's  deed  of  a  preferential 
right  to  water  for  a  grist  mill,  which  was  iptended  to  be 
built  near  the  north  end  of  the  upper  dam,  but  this  does  not 
extend  to  the  old  grist  mill,  so  that  in  so  far  as  titles  go,  we 
consider  the  plaintiff  is  in  the  bc^tter  position.*' 

"  As  to  the  natural  servitude^  the  riparian  proprietor  may 
make  use  of  the  water  without  consuming  it,  and  without 
diverting  it  from  its  proper  channel  permanently,  so  as  to 
injure  an  inferior  proprietor.  If  there  had  been  nothing 
to  bind  the  defendant  to  maintain  the  upper  dam,  the  pro- 
prietor of  the  lower  mill  and  dam  could  have  brought  his 
action  and  have  had  ^  the  upper  dam  demolished  ;  but  he 
is  part  proprietor,  and  therefore  he  cannot  complain  of 
the  upper  dam.  But,  says  the  defendant,  I  bought  the 
upper  dam  with  a  gate  in  it,  and  it  was  a  visible  servi- 
tude^ but  the  answer  to  this  is,  that  the  gate  was  for  a 
new  grist  mill  which  was  intended  to  be  built.  But, 
again,  the  opening  of  the  gate  does  not  necessarily,  nor 
can  it  by  any  possibility,  benefit  the  defendant.  The  water 
must  either  get  through  the  upper  dam  or  it  must  accu- 
mulate and  flow  over.  In  either  case  it  must  reach  the  de- 
dant's  lower  dam,  and  how  can  the  defendant  suffer  ? 
We  admit  there  is  evidence  to  contradict  this,  but  we 
think  the  water  used  by  the  plaintiff  is  not  lost,  and  that 
the  gate  is  not  necessary  for  the  defendant's  mill.  We 
must  therefore  order  the  gate  in  the  upper  dam  to  be  kept 
shut.  As  to  damages,  even  if  the  plaintiff  had  proved 
he  had  suffered  any,  he  could  not  recover,  because  they 
could  be  claimed  only  after  a  sufficient  notification  and 
demand  is  shown.    The  protest  filed  is  not  sufficient.*' 
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Judgipent  was  rendered  in  the  Superior  Court,  on  the- 
fônd.  May,  1856,  by  Day,  Smith  and  VanFelson,  Justices^ 
and  is  as  follows  : — 

"  The  Court  etc.  etc.,  considering  that  the  plaintiff  hath 
established  by  evidence  the  material  allegations  of  his  de- 
claration, in  so  far  as  the  cuarae,  relate  to  the  right  of  him,  the. 
plaintiff,  to  the  use  of  the  water  of  the  River  Yamaska,  to 
be  taken  through  the  flume  in  the  south  end  of  the  upper 
dam,  in  the  said  declaration  described,  for  the  use  of  his 
tannery,  and  all  things  thereunto  belonging,  in  the  manner 
by  the  plaintiff  in  his  said  declaration  set  forth,  and  to  the 
defendant  having  caused  to  be  raised  and  opened,  and  kept 
open,  the  gate  in  the  said  upper  dam,  lying  north  of  the 
said  flume  of  the  plaintiff,  whereby  the  plaintiff  was  and 
is  deprived  of  the  use  of  the  water  of  the  said  river,  col- 
lected above  the  said  upper  dam  for  his  said  tannery,  and 
the  whole  as  set  forth  in  the  said  declaration,  doth  adjudge 
and  declare  that  the  defendant  hath  not,  nor  had  he  at  any 
lime  right  by  law  to  raise  or  open  the  said  gate  in  the  said 
apper  dam,  and  to  draw  the  water  of  the  said  river  through 
the  said  gate  so  as  to  deprive  the  plaintiff  of  the  use  thereof 
for  his  said  tannery,  and  all  things  thereunto  belonging  ; 
and  doth  order  that  the  defendant  shall  hereafter  cease  and 
desist  from  drawing  the  water  of  the  said  rivei  through  the 
said  gate,  and  from  depriving  the  plaintiff  of  the  use 
thereof  for  the  purposes  aforesaid,  and  doth  condemn 
the  defendant  to  pay  to  the  plaintiff  his  costs  of  suit» 
and  the  Court  considering  that  by  law  the  plaintiff  is  not 
entitled  to  recover  any  damages  by  reason  of  the  causes 
and  grievances  in  the  said  declaration  set  forth,  and  herein- 
before adjudged  upon,  inasmuch  as  the  rights  of  the 
parties  in  the  premises  have  not  heretofore  been  ascertained 
and  settled  by  judicial  decision,  and  considering  further 
that  th«5  plaintiff  bath  failed  to  prove  the  material  allegation» 
of  his  declaration,  in  so  far  as  the  same  relate  to  the  pre- 
tended addition  to,  and  elevation  of,  the  lower  dam  in  the 
said  declaration  menlioned  and  described,  and  the  flowing 
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back  of  the  waters  of  the  said  river  by  reason  thereof^ 
upon  the  tannery  and  premises  of  the  plaintifT,  doth 
dismiss  all  that  part  and  portion  of  the  plaintifiPs  action 
and  demand  whereby  he  seeks  to  recover  damages  for  any 
reason  or  jcause  in  the  ifaid  declaration  set  forth.'* 

From  the  judgment  thus  rendered  an  appeal  was  insti- 
tuted by  Gilmouj  to  the  Court  of  Queen's  Bench,  appeal 
aide  ;  the  opinion  of  the  Court  will  be  sufficiently 
apparent  from  the  remarks  of  the  Chief  Justice  and  Mr. 
Justice  Caron  as  transmitted  with  the  record  on  the  appeal 
to  Her  Majesty  in  Her  Privy  CounciL 

The  judgment  in  the  Queen  Bench  was  rendered  on  the 
12lh.  day  of  January,  by  Sir  Louis  Hypolite  LaFonlaine, 
Bart.,  Chief-Justice,  Aylwin,  Duval  and  Caron,  Justices, 
and  is  as  follows  : — 

"  La  Cour  :  1^  Considérant  que  le  nommé  John  Horner, 
a,  par  acte  du  quinze  mars  mil  huit  cent  trente-et-un, 
(Dickinson,  notaire,)  vendu,  au  nommé  James  Douglas, 
deux  lots  de  terre  dans  le  village  de  Granby,  et  un  moulin 
à  farine  alors  érigé  sur  la  petite  rivière  de  Granby,  tel 
qu'indiqué  sur  le  plan  produit  en  cette  cause,  avec  toutes 
ses  dépendances,  et  que  dans  cette  vente  fut  compris  le 
privilège  du  courant  d'eau  en  cet  endroit  (water  privilege) 
y  attaché  ;  2^  Considérant  que  plus  tard,  savoir,  par  acte 
du  treize  juillet,  mil  huit  cent  trente-cinq,  (Dickinson,  no- 
taire,) le  même  John  Horner  a  vendu  à  l'intimé  un  petit 
lopin  de  terre  situé  à  l'extrémité  sud  d'une  écluse  alors 
érigée  par  le  vendeur  à  travers  la  sus-dite  petite  rivière,  à 
quelque  distance  en  haut  du  susdit  moulin  à  farine,  avec 
le  droit  et  privilège  de  Peau  en  la  faisant  passer  par  un 
canal  d'écluse  alors  déjà  érigé  du  même  côté  sud  de  la 
idite  écluse,  en  quantité  suffisante  pour  le  service  d'une 
tannerie  ;  que,  néanmoins,  par  une  stipulation  expresse  dan« 
le  dit  acte  du  treize  juillet,  mil  huit  cent  trente-cinq,  le 
privilège  ainsi  cédé  à  l'intimé  a  été  subordonné  à  l'usage 
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que  îe  Vendeur  pourrait  faire  des  mêmes  eaux  pour  faîrier, 
mouvoir  un  moulin  à  farine,  lequel  moulin,  aux  termes  de 
la  dite  stipulation,  devait  avoir  la  préférence,  c'est-à-dire, 
l'usage  de  l'eau  retenue  par  la  dite  écluse,  de  préférence  à 
celui  que  l'intimé,  par  le  stisdit  acte,  obtenait  la  per- 
mission d'en  faire  pour  l'exploitation  d*une  tannerie  au  s:ud 
de  la  dite  rivière  ;  3^  Considérant  que  la  dite  stipulation 
de  préférence  pouvait  s'appliquer  à  un  moulin  à  farine 
quelconque  que  le  dit  John  Horner  aurait  pu  acquérir,  déjà 
tout  construit,  dans  les  limites  du  courant  d'eau  qui  faisait 
Tobjet  de  la  dite  stipulation,  de  même  qu'à  un  nouveau 
moulin  à  farine  qu'il  aurait  pu  lui-même  construire  par  la 
suite  dans  les  mômes  limites  ;  que  par  conséquent  la  dite 
stipulation  pouvait  s'appliquer  au  susdit  moulin  à  farine 
que  le  dit  John  Horner  avait  vendu  au  dit  James  Douglas, 
comme  susdit,  dans  le  cas  où  le  dit  John  Horner  en  serait 
de  nouveau  devenu  le  propriétaire  ;  4®  Considérant  qu'en 
vertu  d'un  acte  de  vente  du  vingt-et-un  juillet,  mil  huit  cent 
trente-cinq,  (Dickinson,  notaire,)  fait  par  le  dit  John  Hor- 
ner, à  Louis  Guérout,  ce  dernier  s'est  trouvé  au  lieu  et 
place  de  son  vendeur  vis-à-vis  de  l'intimé,  en  ce  qui 
regarde  le  dît  acte  du  treizième  jour  du  dit  mois  de  juillet; 
et  que,  par  un  autre  acte  en  date  du  dix-sept  novembre, 
mil  huit  cent  trente-cinq,  (Gagnon,  notaire,)  le  dit  Louis 
Guérout  a  acquis  du  dit  James  Douglas  le  moulin  à  farine 
ci-dessus  mentionné,  que  ce  dernier  avait  acquis  du  dit 
John  Homer,  qu'en  conséquence  la  stipulation  de  préfé- 
rence dans  le  dit  acte  du  treize  juillet,  mil  huit  cent  trente- 
cinq,  devait  s'appliquer  à  ce  moulin  du  moment  qu'il  a  été 
acquis  par  le  dit  Louis  Guérout,  qui  lors  de  cette  acqui-  % 
sition  était  aux  droits  du  dit  John  Homer,  vis-à-vis  de  Tin- 
tiraé  ;  5®  Considérant  que  l'appelant,  en  vertu  de  la  dona- 
tion onéreuse  que  le  dit  Louis  Guérout  lui  a  faite  par  acte 
du  cinq  mars,  mil  huit  cent  cinquante,  (Belle,  notaire,)  est 
au  lieu  et  place  et  aux  droits  du  dit  Guérout,  tels  qu'ex- 
posés ci-dessus,  et  que,  par  conséquent,  pour  l'exploitation 
de  son  dit  moulin  à  farine,  il  est  bien  fondé,  lorsque  l'état 
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dite  stipulation  de  préférence,  que  son  auteur,  le  dit  Horner, 
a  fait  insérer  dans  le  dit  acte  de  vente  à  Pintimé|  du  treize 
juillet  mil  huit  cent  trente-cinq  ;  6^  Ccmsidérant  quUl  n''esl 
pas  établi  par  la  preuve  en  cette  cause,  que  l'appelant  ail 
abusé  de  son  droit  de  se  servir  de  Peau  retenue  par  la  sus* 
dite  écluse,  bien  que  par  là  le  volume  d*eau  nécessaire  au 
service  de  la  tannerie  de  l'intimé  ait  pu  quelque  fois  être 
diminué  d'une  manière  préjudiciable  à  ce  service  ;  7^  Con» 
sidérant  qu'il  résulte  de  ce  que  dessus  que  dans  la  partie  - 
du  jugement  dont  est  appel,  c'est-à-dire  la  partie  du  juge* 
ment  qui  porte  condamnation  contre  l'appelant  en  faveur 
des  prétentions  de  l'intimé,  il  y  a  mal  jugé  : — Infirme  la 
sus-dite  partie  du  dit  jugement  qui  porte  ainsi  condam«> 
nation  contre  l'appelant,  (le  dit  jugement  rendu  par  la 
Cour  supérieure  siégeant  à  Montréal,  le  vingt-deux  mai, 
mil  huit  cent  cinquante-cinq,)  et  ce  avec  dépens  contre  l'in* 
timé  sur  le  présent  appel  ;  et  cette  Cour,  procédant  i 
rendre  le  jugement  que  la  dite  Cour  supérieure  aurait  dA 
rendre  à  cet  égard,  déboute  Tintimé  de  la  partie  de  son 
action  contre  l'appelant,  qui  a  été  maintenu  par  le  susdit 
jugement  de  la  Cour  supérieure,  et  condamne  l'intimé  aux 
Mépens  sur  la  dite  action  au  profit  de  l'appelant.  (L'hono- 
rable M.  le  juge  Caron  disserUiente.) 

Caron,  juge. — Action  de  dommages,  par  Minor,  intimé, 
contre  l'appelant,  résultant  de  ce  que  le  défendeur,  en  ou- 
vrant et  en  tenant  ouverte  une  pelle,  (gate)  dans  une 
ehaussée  qui  traverse  la  rivière  d'Yamaska  ou  Oranby,  et 
dont  l'usage  appartient  au  demandeur  et  au  défendeur,  dé- 
tourne les  eaux  de  la  dite  rivière,  et  les  empêche  de  par- 
venir à  une  tannerie  appartenant  atl  demandeur,  et  à  soil 
préjudice. 

Tous  deux  ont  acheté  les  terrains  dont  est  question,  du 
nommé  Homer  ;  l'intimé,  Gilmour,  par  acte  de  vente  da 
IS  juillet,  18S5  ;  et  l'appelant,  par  acte  de  vente  du  21  du 
même  mois  (21  juillet,  1886.) 
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•  Le  terrain  da  demandeur  est  situé  au  sud  de  la  rivière, 
au  bout  sud  d'une  écluse  ou  chaussée  qui  traverse  la  dite 
rivière,  et  qui  avait  été  construite  par  Homer,  l'auteur 
commun.  Le  terrain  du  défendeur  est  situé  de  Tautre  côté 
de  la  rivière,  au  bout  nord  de  la  dite  écluse.  Le  défendeur 
a  acquis  aussi,  du  même  Homer,  un  autre  terrain  au- 
dessous  de  la  dite  chaussée,  à  37  perches  de  distance,  où 
il  y  a  une  autre  chaussée,  traversant  la  dite  rivière,  pour 
l'usage  des  moulins  à  farine  construits  sur  ce  second 
terrain,  appartenant  au  dit  défendeur  ;  ces  moulins,  cons- 
traits  par  les  auteurs  du  défendeur,  ainsi  que  cette  seconde 
chaussée,  existaient  longtemps  avant  la  vente  faite  par 
Homer  aux  deux  parties  en  cette  cause. 

La  difficulté  entre  elles,  résulte  de  l'usage  que  chacune 
prétend  avoir  droit  de  faire  des  eaux  retenues  par  la 
chaussée  d'en  haut. 

Les  termes  de  l'acte  du  demandeur,  antérieur  à  celui  du 
défendeur,,  sont  :    ^^  Horner  sells  to  Minor,  a  certain  lot  of 

^^  land  situate ,  at  the  south  end  of  the  dam  erected 

"across  the  river ,  beginning  at  low  water  mark, 

"  together  with  the  right  and  privilege  of  water,  to  be  taken 
"  through  the  flume  now  erected  on  the  south  end  of  the 
"  said  dam,  sufficient  to  supply  a  tannery  and  all  things 
"  relating  thereto  ;  but  the  taking  of  which  ^ater  shall, 
"  in  no  case,  interfere  or  impede  the  diving  of  a  grist- 
"  mill,  or  its  operations,  which  is  hereby  well  under- 
"  stood  and  agreed  ;  and  that  the  said  gristrmill  shall,  at  all 
"  times,  have  xhe  preference  of  water  to  cany  on  its  works, 
"  and  all  things  thereunto  belonging." 

Les  termes  de  l'acte  de  l'appelant  sont  :  "  bounded  to 
"  the  south,  by  the  centre  or  middle  of  the  said  river,  with 
"  the  dam  thereon  erected,  and  water  privilege  thereto  be- 
"  longing,  also  with  the  right  of  drawing  and  conveying  the 

*^  water ,  but  subject  to  the  support  and  maintenance 

"  of  the  aaid  dam,  along  with  Harlow  Minor,  or  such  part 
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"  thereof,  as  the  said  Harlow  Minor  is  bound  to  maintain, 
"  by  his  deed  of  the  same." 

Dans  la  partie  de  la  chaussée  appartenant  à  Gilmour,  est 
une  pelle  ou  porte  (gate)  qui  existait  avant  leur  acquisition 
commune.  Lorsque  cette .  porte  est  ouverte,  d'après  le 
niveau  de  la  rivière,  qui  pend  au  nord,  (le  c6té  du  défen- 
deur où  est  celte  porte)  Teau  s'écoule  en  grande  quantité, 
et  de  façon  à  priver  le  demandeur  de  Ja  quantité  d'eau  né- 
cessaire pour  les  fins  de  sa  tannerie  ;  c'est  de  l'ouverture 
de  cette  pelle  ou  porte  qu'il  se  plaint  dans  son  action,  ainsi 
que  des  dommages  lui  en  résultant. 

Par  son  action,  il  prétend,  vu  que  son  titre  est  antérieur 
à  celui  du  défendeur,  avoir  droit,  aux  termes  de  ce  litre,  à 
la  quantité  d'eau  qui  lui  est  nécessaire,  et  que  le  défendeur 
ne  peut  rien  faire  pour  le  priver  de  l'usage  de  ce  droit  ; 
qu'en  ouvrant  la  dite  pelle,  il  intervient  dans  l'exercice  de 
ce  droit  ;  et  il  conclut  à  ce  qu'il  lui  soit  fait  défense  de  le 
faire  à  Tavenir,  et  aux  dommages  pour  le  passé. 

Le  défendeur  lui  répond  que  la  dite  pelle  ou  porte 
existait  dans  la  chaussée,  lorsqu'il  Ta  achetée  de  Horner, 
et  aussi  lorsque  le. demandeur  a  acheté  lui-même;  que 
l'eau  qu'il  tire  par  cette  ouverture  est  nécessaire  pour  le 
moulin  ;  quant  à  la  seconde  chaussée,  que,  sans  cela,  ce 
moulin  ne  pourrait  pas  moudre  pendant  une  partie  consi- 
dérable de  l'été  ;  que  son  titre  lui  donne  le  droit  de  faire 
usage  de  l'eau  à  celte  fin,  et  que  le  titre  du  demandeur  ne 
s'y  oppose  pas  ;  que  le  moulin  dont  il  est  parlé  dans  le 
titre  du  demandeur  est  celui  en  question,  lequel  était  le 
seul  existant  alors. 

Le  demandeur  a  répondu  spécialement  que  cette  inter- 
prétation donnée  à  l'acte  était  erronée  ;  que  le  moulin,  dont  il 
est  question  aux  titres,  était  un  moulin  qui  était  en  contem- 
plation, comme  devant  être  construit,  au  bout  nord  de  la 
chaussée  d'en  haut  ;  que  l'ouverture  ott  pelle,  était  destinée 
à  conduire  l'eau  au  moulin,  qui  devait  être  ainsi  construit,  au 
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moyen  d^une  dalle  ;  quMI  n'y  aVftit  ni  moulin  ni  dalle  ;  que 
Peau  tombait  par  la  peile  dans  la  rivière,  et  se  rendait  p«r 
là  à  la  chaussée  d'en  bas,  où  elle  était  retenne,  pour  l'a- 
Mge  des  moulins  du  défendeur. 

De  ces  prétentions  respectives,  t  questions  :  1^.  Le  de- 
mandeur est-il  fondé,  diaprés  les  titres  respectifs  des  par- 
ties, de  se  plaindre  de  Tusage  fait  par  le  défendeur  des  eaux 
de  la  dite  rivière  ?  2^.  Si,  d'après  ces  titres,  il  n'a  pas  ce 
droit  ;  l'a-t-il  diaprés  le  droit  commun,  d'aprèa  la  loi  en 
force  en  ce  pays  ? 

Les  parties  ont  le  même  auteur  :  c'est  Homer,  qui  a 
vendu  à  l'intimé,  le  13  juillet,  1835,  c'est  le  même  Homer 
qui  a  vendu  à  Guérout,  les  deux  lots  que  possède  à  présent 
l'appelant  ;  mais  le  titre  de  l'appelant  est  postérieur  à  celai 
de  Minor. 

Par  l'acte  à  Minor,  suivant  k  iilàuse  rapportée  plus  haut, 
il  a  droit  de  prendre  à  la  chaussée,  au  moyen  d'une  dalle, 
qui  déjà  était  construite,  autant  d'eau  qu'il  serait  néces- 
saire pour  alimenter  une  tatinerie  etc ••••«-•,  ^^  with  tb^ 
^^  right  and  privilege  of  water,  to  be  taken  through  the 
*^Jlume  now  erected  on  the  sduth  end  of  the  said  dam, 
*^  sufficient  to  supply  a  tannery,  and  all  things  thereunto 
**  belonging." 

D'après  cette  clause.  Minor  est  autorisé  à  prendre  toute 
Teaa  nécessaire  pour  sa  tannerie  ;  c'est  un  privilège  de 
prendre  qui  lui  est  accordé.  Cette  prise  doit  se  faire  au 
flMyen  de  la  dalle  qui  était  érigée  alors,  et  non  autrement.; 
la  profirtélé  de  la  chaussée  reste  à  Horaer,  mais  il  ne  peut 
rien  faire  qui  paisse  empêcher  Minor  d'obtenir,  au  moyen 
de  la  dite  chaussée  et  de  la  dalle,  la  quantité  d'eau  dont  il  a 
Jbesoiti  poor  l'oeage  de  sa  tannerie, 

D*après  cette  clause,  si  elle  était  seule,  nul  doutô  qua 
Roraer  n^aurait  pas  pu  (aire  usage  de  la  pelle,  ou  porte, 
(gate)  qui  était  dans  la  partie  nord  de  Ik  dite  chaussée,  ai 
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Tusage  qu'il  en  eût  fait  avait,  ou  pouvait  avoir,  l'effet 
d*ein pêcher  que  la  quantité-  nêceesaire  d'eau  ne  parvînt  à 
la  tannerie  de  Minor,  ce  que  Horner  n'aurait  pu  faire,  lui- 
même,  son  représentant,  l'appelant  ne  le  peut  pas  d'avan* 
tage,  ceci  est  incontestable. 

Mais  la  prétention  de  rappelant  est  que  cette  partie  de 
la  clause  est  restreinte  par  ce  qui  suit  dans  la  même 
clause  :  *^  but,  the  taking  of  which  water  shall  in  no  case 
^^  interfere  or  impede  the  driving  of  a  grist-mill,  which 
^^  grist-mill  it  is  hereby  well  understood  and  agreed 
^^  shall,  at  all  times,  have  the  preference   of  water  to  carry 

**  on  its  works."" 

« 

C'est  sur  l'interptétation  de  cette  partie  de  la  clause  que 
loule  toute,  ou  du  moins  la  plus  grande  partie  de  la  diffi- 
culté. 

L*intimé  dit  :  le  moulin  qui  devait  avoir  ainsi  la  préfé^ 
rence  sur  ma  tannerie,  n'est  pas  celui  qui  était  déjà  bâti  à 
la  chaussée  d*en  bas,  car,  si  c'eût  été  là  rintention  de» 
parties,  on  n'aurait  pas  dit  '^  the  driving  of  a  grist  milly^  le 
moulin,.  ^*  a  grist  milt^'*^  n'existait  pas  encore,  il  était  seu- 
lement en  ^contemplation  ;  il  devait  être  bâti  mais  il  ne 
l'a  pas  été  ;  s'il  l'eût  été,  l'appelant  aurait,  sans  doute,  eu 
droit  de  faire  usage  de  la  pelle  pour  y  faire  parvenir,  an 
moyen  d'tme  dalle,  l'eau  de  la  dite  rivière  ;  et,  quand 
même  la  quantité  d*eau  ainsi  divertie  ou  conduite  à  ce 
moulin  aurait  uni  à  la  tannerie  de  l'intimé,  il  n'aurait  pas 
pu  s'en  plaindre,  puisque  c'était  convenu,  et  que  ce  moulin 
devait  avoir  la  préférence  sur  la  tannerie.  Mais,  dit  tou- 
jours l'intimé,  le  droit  qui  vous  était  réservé  pour  ce 
moulin  en  contemplation,  qui  n'a  pas  été  érigé,  vous  ne 
pouvez  le  transporter  à  celui  qui  existait,  et  que  vous  pos- 
sédez à  la  chaussée  d'en  bas,  pour  celui-là  vous  n'avez  pas 
de  préférence  ;  d'où  il  conclut  que  c'est  sans  droit  que  le 
défendeur  a  levé  la  dite  pelle,  pour  faciliter  Técoulement 
des  eaux  retenues  par  la  chaussée  d'en  haut,  pour  les  faire 
parvenir  à  celle  d^en  bas,  et  qu'ainsi,  si  cet  usage  lui  était 
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préjudiciable,  il  avait  droit  de  s'en  plaindre,  aux  termes  de 
son  acte,  qui,  dans  le  fait,  doit  faire  la  loi  entre  les  parties, 
puisqu'il  est  antérieur  à  celui  invoqué  par  le  défendeur, 
qui  ne  pouvait  acquérir  de  Horner  un  droit  dont  déjà  il 
s*était  dépouillé  en  faveur  d'un  autre. 

L'appelant  conteste  l'interprétation  donnée  à  cette 
clause  et  dit  que  le  moulin  dont  il  est  question  est  celui  qui 
existait  ;  il  réfère  à  Pacte  pour  montrer  qu'il  n'y  est  nulle- 
ment  fait  mention  d'un  moulin  à  construire  ;  que  ce  qui  y 
est  dit,  doit  donc  s'appliquer  à  celui  qui  existait,  et  qui 
alors  appartenait  aussi  au  même  Homer  ;  il  soutient  donc, 
que  la  préférence,  réservée  par  Horner,  lui  permet  de  faire 
usage  de  la  pelle^  même  au  préjudice  de  la  tannerie,  pourvu 
qu'il  prouve  que  cette  eau  qu'il  prend  ainsi  lui  est  néces- 
saire, et  qae  ce  n'est  pas  par  malice,  et  en  pure  perte,  qu'il 
en  prive  l'intimé. 

En  faveur  de  leurs  interprétations  respectives  les  parties 
ont  produit  nombre  de  témoins. 

De  la  part  du  demandeur  il  est  prouvé,  et  surtout 
par  Homer,  l'auteur  commun  des  parties,  qui  a  con- 
struit la  chaussée,  et  aussi  la  pelle  dont  il  est  question, 
que  : 

"  The  upper  dam  was  built  for  the  purpose  of  carrying  on 
**  a  tannery  for  Mr.  Minor,  and  a  saw  mill  for  myself.  The 
^*  grist  mill  referred  to  in  the  deed,  is  a  grist  mill  intended 
^^  to  be  built  above  the  said  bridge.  The  said  upper 
*^  dam  was  not  built  for  the  purpose  of  supplying  water  to 
^  the  mills  situated  below  the  said  bridge." 

'^  The  gate  built  in  the  north  end  of  the  said  upper  dam 
'*  was  intended  to  have  a  flume  connected  with  it,  to  convey 
"  wtUer  to  a  saw  milly  to  be  built  as  aforesaid^ 

Par  Douglas,  il  est  prouvé  que,  lorsque  la  chaussée  d'en 
haut  a  été  construite,  il  était,  lui,  le  propriétaire  de  la 
chaussée  d'en  b^fy  et  des  moulins  qu'elle  alimente.    Il  n'a 
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rien  en  à  fidre  avec  la  chaossêe  d'en  haut,  dont  il  n^avait 
nul  besoin,  lorsque  la  chaussée  était  pleine  il  recevait  l'eaa 
qui  passait  par  dessus. 

Par  plusieurs,  il  est  établi  que,  depuis  que  l'appelant 
est  propriétaire  des  moulins  d'en  bas,  il  est  dans  l'habitude 
de  faire  arriver  à  ses  moulins  une  plus  grande  quantité 
d'eau  ;  que  cette  saignée,  faite  à  la  rivière,  par  suite  du 
niveau  du  terrain,  détourne  Teau  de  la  dalle  du  deman* 
deur,  et  lui  fait  dommage  à  certaine  saison  de  l'année. 

De  la  part  de  rappelant  :  lo.  Que  la pe//e  existe  d'ancien- 
neté, et  que,  longtemps  avant  que  le  demandeur  eut  acquis 
ses  droits,  cette  pelle  servait  à  faire  couler  l'eau  aux  mou- 
fins  situés  à  la  chaussée  d^en  bas. 

2o.  Que  lorsque  la  pelle  est  ouverte,  le  moulin  du  dé- 
fendeui  a  plus  d'eau. 

So.  Que  s'il  est  empêché  d'ouvrir  cette  pelle  à  certaine 
saison,  ses  moulins  manqueront  d'eau,  et  il  souffrira  de 
grandes  pertes. 

La  Cour  inférieure  a  accueilli  les  prétentions  de  l'intimé, 
et  par  son  jugement,  dont  eat  appel,  elle  dénie  à  l'appelant 
le  droit  d'ouvrir  la  pelle  en  question  pour  l'usage  de  ses 
moulins  d'en  bas. 

Les  motifs  de  ce  jugement  sont  : 

lo.  Que  le  défendeur  n'a  pas  besoin  d'ouvrir  cette  pelUf 
et  qu'il  ne  souffrira  pas  de  ce  qu'elle  reste  ferjnée. 

2o.  Que  l'appelant  est  privé  du  droit  qu'il  s'arroge,  par 
«uite  de  l'acte  ou  titre  du  demandeur. 

So.  Que  là  pelle  (gate)  en  dispute  avait  été  fmitiquée 
pour  les  fins  d'un  moulin  que  Pon  devait  construire  et  mm 
pour  ceux  déjà  construits  à  la  chaussée  d'en  bas. 

Pour  moi,  il  me  parait  que  lie  jugement  est  correct,  et 
que  chacun  de  ce«  motifa  est  justifié  par  là  preuve. 
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lo  Si  le  défendeur  a  droit  de  conduire  l'eau  de  cett0 
&çon  à  ses  moulins,  o^est  au  moyen  d*une  dalle  (Hume)  ; 
qu'il  fasse  une  dalle,  et  il  aura,  à  son  moulin,  autant  d'eau 
que  la  chose  est  possible,  sans  diminuer  la  quantité  néces- 
saire au  demandeur.  Les  témoins  disent  qu'il  se  pferd  plus 
d'eau  qu'il  n'en  faudrait  pour  faire  mouvoir  une  moulange. 
Au  reste,  le  demandeur  n'absorbe  pas  l'eau  ;  la  chaussée 
d'en  haut  peut  retenir  quelque  temps  l'eau  de  la  rivière, 
mais  il  faut  ensuite  qu'elle  passe  la  chaussée  et  aille  toute 
à  celle  du  défendeur  ;  ainsi  il  aura  toute  l'eau  indépen- 
damment de  la  pelUj  et  la  Cour  a  eu  raison  de  dire  qu'il 
ne  souffrirait  pas  de  ce  que  la  pelle  fût  fermée. 

2o.  Le  moulin  dont  est  question  en  l'acte,  est  un  moulin 
à  construire,  et  non  celui  d'en  bas.    Je  fonde  mon  o^  inion  : 

lo.  Sur  les  termes  de  Tacte,  "  a  grist  mill^^^  et  non  pas, 
"  the  grist  mill:' 

2o.  Sur  le  témoignage  de  Horner,  qui  peut  bien  expli- 
quer l'intention  qu'il  avait  en  faisant  la  porte  en  question  à 
la  chassée. 

So.  Sur  ce  que  dit  Douglas,  qui  n'a  jamais  eu  de  pré- 
tentions à  la  chaussée  d'en  haut,  ni  à  l'ouverture  en  ques- 
tion. 

L'ensemble  des  actes  et  du  témoignage  me  font  croire 
que  les  deux  chaussées  ont  été  deux  établissements  parfai- 
tement distincts,  et  nullement  faits  pour  s'aider  l'un  et 
l'autre  ;  puisque  Homer  n'avait  rien  à  faire  lorsqu'il  cons- 
truisait la  chaussée  d'en  haut  avec  l'établissement  d'en 
bas,  qui,  alors,  appartenait  à  Douglas,  qui  l'a  vendu  à 
Guérout,  de  qui  Horner  l'a  ensuite  acquis. 

So.  C'est  assez  dire  que  je  suis,  pour  ces  raisons,  d'avis 
que  la  Cour  inférieure  avait  droit  de  dire  que  l'appelant 
était  repoussé  par  les  termes  de  l'acte,  le  titre  de  l'intimé* 

Telle  étant  la  conclusion  à  laquelle  je  suis  arrivé,  il  est 
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inutile  d'examiner  la  question  de  savoir  quels  seraient  les 
droits  respectifs  des  parties  d'après  la  loi  commune,  et 
indépendamment  de  leurs  titres  e1  conventions,  les  quelles 
ne  sont  pas  dans  le  cas  d'invoquer  cette  loi,  toutes  deux 
ayant  pFétendu  que  leurs  difficultés  devaient  être  réglées 
d'après  ces  mêmes  titres. 

La  question  de  droit,  au  reste,  me  paraîtrait  être  aussi 
contre  le  défendeur,  et  en  faveur  du  jugement. 

Le  principe,  en  fait  d'eau  commune,  est  :  "  Que  toute 
**  disposition  des  eaux,  en  pure  perte,  doit  être  sévèrement 
"  prohibée."  (1) 

De  la  preuve,  il  résulte  que  l'usage  de  la  porte  nuit  au 
demandeur,  arrête  son  usine,  que  cet  usage  est  cause 
qu'une  quantité  d'eau  considérable  est  perdue  pour  toutes 
les  jiarties. 

Sans  nuire  au  demandeur,  le  défendeur  peut  se  procurer, 
sans  la  porte  (gate),  plus  d'eau  qu'il  n'en  a  d'après  les 
arrangements  actuels. 

Le  jugement  me  parait  devoir  être  confirmé. 

Sir  L.  h.  LaFobttaine,  Bart.  Juge-en-Chef. — Les  par* 
ties  possèdent  deux  usines  sur  la  petite  rivière  de  Granby, 
dans  le  tov^rnship  de  ce  nom,  dans  les  limites  du  lot  de 
terre  no.  8  du  7e  rang  de  ce  township.  L'usine  de  l'ap- 
pelant consiste  dans  un  moulin  à  farine,  et  celle  de  l'intimé 
dans  une  tannerie,  distantes  l'une  de  l'autre  d'environ  seu- 
lement 30  à  40  perches.  La  tannerie  est  établie  à  la  partie 
supérieure  de  la  rivière  dont  le  cours  se  dirige  delà  vers  le 
moulin  de  l'appelant.  Deux  dames  ou  écluses,  traversant 
la  dite  rivière,  sont  construites  en  ces  deux  endroits,  la 
dame  supérieure  immédiatement  au-dessus  de  la  tannerie  ; 
et  la  dame  inférieure  de  même  au-dessus  du  moulin  à 
fiirine.    De  l'une  et  de  l'autre,  l'eau  est  conduite  dans  ces 


(1)  2  DaTiel,  No.  688,  pagt  144. 
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Jeux  nsines  respectivement  par  un  canal  d'écluse  (a  flume). 
Dans  cet  espace,  la  petite  rivière  Granby  est  traversée  par 
on  pont  ;  la  tannerie  est  en  haut  de  ce  pont  et  le  moulin  à 
farine  en  bas.  Au-dessus  de  l'écluse  supérieure,  Peau 
forme  un  étang  de  plusieurs  milles  d*étendue,eten  arrivant 
à  cette  écluse,  le  courant  la  porte  plus  rapidement  vers  le 
côté  nord  que  vers  le  côté  sud.  C'est  de  ce  dernier  coté 
qu'est  la  tannerie  de  rinlimé,  et  le  canal  d'écluse  (flume) 
qui  doit  servfr  à  l'alimenter. 

Dans  la  partie  nord  de  l'écluse  ou  dame  supérieure,  il  y 
a  une  porte  ou  bonde  qui  sert  à  retenir  ou  à  laisser  échaf)- 
per  l'eau,  qui,  dans  ce  demiercAS,  se  dirige  ver^  le  moulin 
de  l'appelant,  qu'elle  sert  à  alimenter  au  moyen  de  son 
canal  d'écluse.  L'appelant  prétend  avoir  le  droit,  quand  il' 
le  juge  nécessaire  au  service  de  son  usine,  de  lever  la  bonde 
de  l'éduse  supérieure  ;  c'est  ce  qu'il  a  fait  constamment 
depuis  qu'il  est  devenu  propriétaire  de  cette  usine.  L'in^ 
timé  lui  dénie  ce  droit.  Delà  la  difficulté  qui  a  donné  lieu 
à  ce  procès  en  dommage  intenté  à  l'appelant  par  l'intimé. 
L'action  de  ce  dernier  se  divise  en  deux  parties  principales  : 
l'une  par  laquelle  il  prétend  que  l'appelant  n'a  aucun  dr^it 
de  toucher  à  la  bonde  ou  porte  de  Técluse  supérieure,  qui, 
en  restant  fermée,  et  retenant  en  conséquence  Teau  de  ce 
côté,  sert  à  l'alimentation  de  sa  tannerie,  conformément  au 
privilège  qu'il  en  a  acquis  du  nommé  John  Horner  ;  et  que 
l'appelant,  en  ouvrant  la  porte  de  Técluse  pour  en  faire 
échapper  l'eau,  contrevient  à  ce  privilège,  arrête  l'opération 
de  sa  tannerie  en  diminuant  le  volume  d'eau  qui  devrait 
s'écouler  par  sou  canal  d'écluse,  et  par  là  fait  un  tort  con- 
sidérable à  l'intimé.  Dans  l'autre  partie  de  son  action,  l'in- 
timé allègue  que  l'appelant,  par  de  nouveaux  ouvrages  faits 
récemment,  a  haussé  outre  mesure  Técluse  de  son  moulin,  ce 
qui  a  eu  l'effet  de  faire  refluer  l'eau  vers  le  terrain  de  Tin- 
Cimé,  de  l'inonder,  et  d'obstruer  par  là  l'exploitation  de  sa 
tannerie,  autre  cause  de  dommages  dont  se  plaint  l'intimé. 

Cette  cause  a  été  jugée  à  Montréal,  le  22  mai  1855,  en 
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{aveiu  de  rintimé  sur  le  premier  point  ^e  la  cqiite6lalion,«et 
contre  lui  sur  le  second  point.  En  effet  le  jugement  déclaie 
'^  that  the  defendant  (appellant)  bath  not,  nor  had  he  at  any 
^^  time  right  by  law  to  raise  or  open  the  said  gate  in  the  said 
"  upper  dam,  and  to  draw  the  water  of  the  said  river  through 
^^  the  said  gate  so  as  to  deprive  the  plaintiir(respondent)  of  the 
**  use  thereof  for  his  said  tannery,  and  all  things  thereunto  be- 
<(  longing,  and  doth  order  that  the  defendant  shall  hereafter 
^*  cease  and  desist  from  drawing  the  water  of  the  said  river 
*^  through  the  said  gate,  and  from  depriving  the  plaintiff  of 
^^  the  use  thereof  for  the  purposes  aforesaid  ;  "  puis  le  juge- 
ment ajoute,  "  and  the  Court  considering  that  by  law,  the 
**  plaintiff  is  not  entitled  to  recover  any  damages  by  reason 
^^  of  the  causes  and  grievances  in  the  said  declaration  set 
*^  forth,  and  hereinbefore  adjudged  upon,  inasmuch  as  the 
^^  rights  of  the  parties  in  the  premises  have  not  heretofore 
^'  been  ascertained  and  settled  by  judicial  decision,  and  fur- 
^  ther  considering  that  the  plaintiff  hath  failed  to  prove  the 
*^  material  allegations  of  his  declaration,  in  so  far  as  the 
^^  same  relate  to  the  pretended  additions  to  and  elevation  of 
^*  the  lower  dam  in  the  said  declaration  mentioned  and  des- 
^'  cribed,  and  the  flowing  back  of  the  waters  of  the  said 
^^  river  by  reason  thereof  upon  the  tannery  and  premises  of 
^'  the  plaintiff,  doth  dismiss  all  that  part  and  portion  of  the 
^^  plaintiff's  action  and  demand  whereby  he  seeks  to  re- 
^^  cover  damages  for  any  reason  or  cause  in  the  said  decla- 
^'  ration  set  forth."  Puis  le  défendeur  est  condamné  aux 
dépens  de  Paction. 

Le  demandeur  n'a  pas  interjeté  appel  de  la  partie  de  ce  ju- 
gement, qui  lui  est  défavorable.  Nous  n'avons  donc,  sur  Pap- 
pel  du  défendeur  Gilmour,  à  nous  occuper  que  de  sa  préten- 
tion à  faire  usage  de  la  bonde  de  Pécluse  supérieure,  en  la 
levant  ou  baissant  à  volonté,  pour  les  besoins  de  son  moulin. 

Il  est  à  regretter  que  les  parties  n'aient  point  fait  une 
preuve  plus  claire  et  plus  satisfaisante  que  celle  que  pré- 
sente l'état  de  la  procédure.    Les  contradictions,  même  la 
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confusion,  qui  Tè£;nent,  m'ont  rendu  bien  difficile  Tappré^ 
çiation  des  faits. 

Il  paraîtrait  qu'à  une  certaine  époque,  antérieure  à  Pan- 
née  1835,  les  deux  emplacements  des  parties  appelante  et 
intimée,  sur  lesquels  leurs  usines  respectives  sont  établies^ 
ont  appartenu  au  même  individu.  Il  peut  se  faire,  quoique 
cela  n'apparaisse  pas  clairement,  que  cet  individu,  Joho 
Horner,  était  originairement  également  propriétaire  de  tout 
l'espace  qui  se  trouve  entre  ces  deux  emplacements,  ou  au 
moins  d'une  partie  de  cet  espace.  Quoiqu'il  en  soit,  nou9 
le  voyons,  à  la  date  du  15  mars,  1831,  par  acte  devant  Dic- 
kinson, notaire,  vendre  au  nommé  James  Douglas  deux 
lots  dans  le  village  Granby,  nos.  21  et  22,  et  de  plus,  ^^  the 
"  grist  mill  erected  at  the  falls  with  the  water  privilege  on 
"  the  said  lot  and  the  machinery  and  yard  thereunto  be- 
"  longing,  or  in  any  wise  appertaining,  and  all  the  estate, 
"  right,  title,  interest,  property,  claim  and  demand  what- 
"  soever  of  the  said  John  Horner,  junior,  of,  in,  to  or  out 
"  of  the  said  two  village  lots  and  premises.  •••  without 
"   any  exception  or  reserve .  • 

Le  moulin  ainsi  vendu  par  Horner  à  Douglas,  est  celui 
qui  se  trouve  au  bas  de  l'écluse  inférieure. 

Dans  l'ordre  des  dates  des  titres  produits  par  les  parties, 
vient  celui  de  l'intimé.  C'est  un  acte  de  vëhte  du  13  juillet 
1835,  (Dickinson,  notaire),  par  lequel  le^  dit  John  Horner 
vend  à  Tintimé  un  petit  lopin  de  terre,  faisant  partie  du  dit 
lot  no.  8,  ^^  situated  at  the  south-end  of  the  dam  erected 
^^  across  the  river  above  the  bridge,  beginning  at  low  water 
^^  mark  &c.,  &c....  with  the  right  and  privilege  of  water 
^<  to  be  taken  through  the  flume  now  erected  in  the  aouth- 
^^  end  of  the  said  dam,  sufficient  to  supply  a  tannery,  and 
*^  all  things  thereunto  belonging,  but  the  taking  of  sucb 
**'  water  shall  in  no  wise  ever  interfere  or  impede  the  dri-r 
^«  ving  of  a  grist  mill  or  its  operations,  which  it  is  hereb]| 
^^  well  understood  and  agreed  that  the  said  grist-mill  ^hall 
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**  at  all  times  have  the  preference  oftaater  to  carry  on  iti 
^*  works,  and  all  things  thereunto  belonging  ;  subject  the 
"  said  Harlow  Minor  to  the  keeping  at  all  times  a  tight 
^^  flume,  and  to  the  supporting  and  keeping  in  repair  so 
^^  much  of  the  said  dam  as  shall  be  found  south  of  the  said 
^^  flume,  and  other  the  appurtances  and  dependencies  what- 
"  ever  thereunto  belonging,  or  in  any  wise  appertaining.*' 
Dans  cet  acte  du  13  juillet  1835,  il  est  dit  que  le  terrain 
ainsi  vendu  par  Horner  à  l'intimé,  appartenait  au  vendeur 
en  vertu  d'un  acte  de  vente  qui  lui  en  avait  été  faite  par 
John  Wetherbe,  le  même  jour,  passé  devant  Dickinson, 
notaire.  II  y  a  lieu  de  croire,  d'après  les  circonstances  qui 
ressortent  en  preuve,  que,  bien  que  cet  acte  de  vente  par 
Wetherbe  à  Homer  porte  la  date  du  13  juillet  1835,  ce  der- 
nier en  avait  néanmoins  fait  Tacquisiticm  et  en  était  en  pos- 
session dès  auparavant,  soit  par  vente  verbale  ou  autrement. 
La  dame  dont  il  s'agit  dans  cet  acte  de  vente  du  13  juillet, 
1835,  à  Tiniimé,  est  la  dame  ou  écluse  supérieure  men- 
tionnée ci-haut.  Elle  avait  donc  été  érigée,  avec  le  canal  d'é- 
cluse, (flvme)  aussi  mentionné  dans  cet  acte,  soit  par  Homer, 
soit  par  ses  auteurs,  et  non  par  l'intimé.  Il  faut  remarquer 
que  ce  canal  d'écluse  était  du  côté  du  sud,  c'-est-à-dire,  du 
côté  de  l'emplacement  que  l'intimé  venait  d'acquérir,  et  que, 
s'il  est  vrai  que  celui-ci  obtenait  le  privilège  de  faire  écouler 
l'eau  par  ce  canal,  ce  privilège  était,  d'après  la  convention 
des  parties,  suAordonné  à  l'usage  que  le  vendeur  pourrait 
faire  de  la  même  ^u  pour  faire  mouvoir  t^n  moulin  à  farine, 
lequel  moulin,  selon  les  termes  de  la  même  convention,  de- 
vait avoir  la  préférence^  c'est-à-dire  Tusage  de  l'eau  arrêtée 
par  l'écluse  de  préférence  à  celui  que  l'intimé  obtenait  la 
permi:jision  d'en  faire  pour  l'exploitation  d'une  tcmnerie  au 
sud  de  la  rivière,  c'est-à-dire,  en  d'autres  nlots,  que  si  le 
volume  d'eau  que  Técluse  supérieure  avait  pour  objet  d'u- 
tiliser devenait  insuffisant  au  fonctionnement  des  deux 
usines  en  même  temps,  celle  que  le  vendeur  Horner  pour- 
rait exploiter  dans  des  limites  raisonnables  de  manière  à 
compter  naturellement  sur  la  force  motrice  de  ces  eaux,  de- 
vait avoir  la  préférence.    Autrement  la  stipulation  de  pr<*. 
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fërence  que  je  viens  d'indiquer  n'aurait  aucun  effet,  aucun 
sens  quelconque.  Il  est  à  remarquer  que,  dans  cette  stipu- 
lation, il  ne  s'agit  pas  d*un  moulin  à  scie,  ni  nommément 
d'un  moulina  farine  que  le  dit  John  Horner  ferait  lui-même 
construire  par  la  suite,  ainsi  que  le  prétend  l'intimé  sur  la 
foi  seule  du  témoignage  de  ce  même  Hornex,  mais  bien 
(Pun  moulin  à  farine  sans  autre  indication  spéciale.  Ainsi 
la  stipulation  pouvait  s'appliquer  également  à  un  moulin  à 
farine  quelconque  que  le  dit  Horner  pourrait  acquérir  déjà 
tout  construit,  dans  les  limites  du  courant  d'eau  dont  il  re- 
tenait l'usage  de  jrréférence  à  l'intimé,  de  même  qu'à  tin 
nouveau  moulin  à  farine  qu'il  ferait  lui-même  construire 
par  la  suite  dazvs  les  mêmes  limites. 

Peu  de  jours  après  la  vente  qu'il  avait  ainsi  faite  à  l'in- 
timé ;  le  dit  John  Homer,  vend  à  Louis  Guérout,  par  acte 
du  21  juillet,  1835,  (Dickinson,  notaire,)  un  lopin  de  terre 
faisant  partie  du  dît  lot  no.  8,  "  to  be  taken  out  of  that  part 
**  of  the  said  lot  situated  upon  the  north  side  of  the  river 
^^  passing  across  the  south  end  of  the  said  lot,  bounded  on 
'^  one  side  towards  the  south  by  the  centre  or  middle  of  the 
*'  said  river,  on  the  other  side  towards  the  north  by  the  road 
**  now  travelled,  on  one  side  towards  the  west  by  the  King's 
^*  highway,  and  on  the  other  side  towards  the  east  by  the 
"  easterly  side  line  of  the  said  lot."  On  en  excepte  deux 
emplacements  déjà  vendus  à  des  tiers. 

Cette  vente  du  21  juillet,  1835,  est  de  plus  faite  "  with 
"  the  dam  thereon  erected  and  water  privilege  thereunto 
"  belonging,  also  with  the  right  of  drawing  or  carrying 
"  water  in  a  flume  across  the  tract  lastly  hereby  reserved, 
"  also  with  the  right  and  privilege  of  flowing  such  parts 
"  and  parcels  of  lots  nos.  6,  6  and  7,  in  the  7lh.  range,  and 
**  lot  no*  4,  in  the  8th.  range,  or  any  other  tracts  or  parcels 
"  of  land  as  are  now  covered  by  the  water  flowing  back 
*^  from  the  said  dam,  but  subject  to  the  support  and  main- 
^^  tenance  of  the  said  dam  along  with  Harlow  Minor,  (res- 
^  pondent,). •••  or  such  part  as  the  said  Harlow  Minor  is 
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'^  bound  to  maintain  by  his  deed,"  c'est-à-dire  par  Pacte  da 
13me.  juillet,  18S5. 

L'on  voit  que  la  dame  dont  il  s'agit  dans  cet  acte  du  21 
juillet,  est  la  dame  supérieure,  et  que  le  privilège  que  le 
dit  John  Horner,  par  Tacte  de  vente  à  Tintimé,  s'était  ré» 
serve  de  faire  usage,  même  de  préférence  à  ce  dernier,  du 
courant  d'eau  que  cette  dame  avait  pour  objet  d'utiliseti 
est  compris  dans  la  vente  ainsi  faite  à  Ouérout.  Celui-ci 
est  donc  substitué  à  Homer  dans  la  jouissance  et  Texercice 
de  tous  ses  droits. 

Le  17  novembre,  1835,  (Gagnon,  notaire,)  le  susdit  James 
Douglas,  vend  au  dit  Louis  Guérout  :  ^Mo.  Un  emplacement 
^^  contenant  un  demi  arpent  ou  environ  en  superficie,  •••  • 
^^  prenant  en  front  au  chemin  du  roi,  en  profondeur  au  ter- 
^^  rain  de  Richard  Frost,  d'un  côté  au  sud-est  à  un  loi 
^^  vacant  appartenant  au  vendeur,  et  de  l'autre  côté  au 
"  nord-ouest  à  Gardner  Childs,  avec  une  tnaison  en  bots  à 
"  deux  étages  dessus  construite  :  2o.  Un  mouiin  à  farine 
"  situé  sur  la  rivière  au  dit  village  de  Granby,  avec  le  droit 
^^  d'occupation  du  terrain  sur  lequel  le  dit  moulin  est  situé, 
^^  ainsi  que  le  fonds  d'icelui,  le  tout  enclavé  dans  le  terrain 
^^  du  dit  acquéreur^  et  tous  ses  droits  généralement  quel- 
*^  conques  dans  l'usage  d'une  chaussée  ayant  servi  jusqu'ici 
^  à  faire  tourner  le  dit  moulin,  lequel  moulin  le  dit  ven- 
*^  deur  vend  au  dit  acquéreur  avec  les  allants  et  tournants, 
•*  et  tous  les  droits  quHl  a  lui-même  à  cause  du  dit  mouiin  et 
"  cliaussée^  terrain  et  chemin  qui  y  conduit,  tels  quails  lui 
"  ont  été  accordés  à  lui-fnéme  par  son  vendeur  John  Horner 
"  et  le  dit  Richard  Frost,"  savoir  le  dit  acte  du  15  mars, 
1831,  auquel  le  dit  Richard  Frost  était  intervenu. 

Guérout,  voulant  obtenir  une  confirmation  de  ses  deux 
titres  d'acquisition,  eut  recours  pour  cela  à  un  décret  forcé 
qui  fut  poursuivi  sur  lui  à  la  requête  de  sa  mère  en  vertu 
d'un  jugement  obtenu  à  cette  fin.  A  ce  décret  Guérout  se 
tendit  adjudicataire  des  lots  ainsi  décrétés.    Les  deux 
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titres  da  shérif  iont  en  date  du  t  juin,  1837.  L'un  à  rap* 
port  au  moulin  à  farine  par  lui  acquis  de  Douglas  ;  on  y  lit 
ces  mots  :  ^^  with  a  floor  and  saw-mill,  with  all  waters, 
water  courses  and  mill  privileges  thereto  belonging.^' 
L^autre  a  rapport  au  terrain  que  Ouérout  avait  acquis  de 
John  Horner,  le  IS  juillet,  1835,  et  on  y  trouve  la  dési- 
gnation suivante  :  **  a  *  lot  of  ground  of  an  irregular  fi- 
'^gure,....  1  acre  and  60  perches  in  superficies, •••.  • 
**  with  the  dam  thereon  erected  and  water  privilege  there- 
**  unto  belonging,  also  with  the  right  of  conveying  water  in 
**  a  flume  across  the  lot  of  ground  belonging  to  Wallace 
**  Heard,  also  the  right  and  privilege  of  flowing  such  parts 
'*  and  parcels  of  lots  or  any  other  tracts  and  parcels  of  land 
*'  as  are  now  covered  by  the  water  flowing  back  from  the 
"  said  dam,  but  subject  to  the  support  and  maintenance  of 
**  the  said  dam,  along  with  one  Harlow  Minor,  as  the  same 
"  is  bound  to  maintain,"  c'esl-à-dire  par  acte  du  13  juillet, 
1835,  (Dickinson,  notaire.) 

Par  acte  du  14  février,  1850,  (Morrison,  notaire,)  (produit 
par  le  témoin  Alexander  MassieJ  Guérout  vend  au  nommé 
David  Harvey,  meublier,  un  emplacement  sur  le  côté  nord 
de  la  rivière  et  du  côté  est  du  pont,  c'est-à-dire  entre  le 
pont  et  l'écluse  supérieure,  et  commençant  aux  eaux 
basses,  "  U^ether  with  the  right  of  laying  down  a  flume 
*  Of  canal  from  the  dam  laying  east  of  the  said  tract,  and 
**  of  drawing  from  it  one  square  foot  of  water  through 
^  penstock  erected  from  said  flume  or  canal,  to  be  applied 
^  said  square  foot  of  water  towards  the  working  and 
^  turning  of  a  cabinet  maker's  work  machine,  sleigk 
^  making  business  in  ali  Its  branches,  but  not  for  other  or 
*•  any  pretense  whatever/' 

II  est  déclaré  que  cet  emplacement  vendu  à  Harvey  faisait 
partie  d*un  lot  de  terre  que  Guérout  avait  acquis  par  vente 
4u  shérif  en  date  du  2  juin,  1837,  c'est-à-dire  du  lot  de 
lerre  qu'il  avait  originairement  acheté  de  John  Homer  piàr 
l'acte  du  21  juillet,  1836.    Puis  on  lit  la  stipulation  soi- 
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vante  :  ^^  The  «said  Harvey  shall  be  bound  and  subject  to 
**  support  and  repair  one  quarter  part  of  the  dam  now  ex* 
^^  isitffg  above  the  lot  now  sold,  or  of  such  other  dams  as 
**  shall  or  may  be  hereafter  erected.** 

Enfin^  par  acte  en  forme  de  donation  onéreuse  du  5 
mars,  1850,  (Belle,  notaire,)  Guerqut  qui  parait  avoir  pos- 
sédé plusieurs  terrains  dans  le  même  endroit,  autres  que 
ceux  qu'il  avait  acquis  de  Douglas  et  de  John  Horner,  cède 
ces  mêmes  terrains  ainsi  que  les  deux  derniers  à  l'appelant, 
sous  la  réserve  de  la  portion  qu'il  venait  de  vendre  à 
Harvey.  Les  deux  terrains  dont  il  s'agit  en  celte  cause, 
sont  désignés  dans  cet  acte  de  donation  de  la  même  ma- 
nière qu'ils  l'avaient  été  dans  les  deux  titres  du  shérif  du  2 
juin,  1837.  Ainsi,  depuis  le  5  mars,  1850,  l'appelant  se 
trouve  substitué  en  tous  les  droits  du  dit  Guérout,  quant  à 
l'usage  à  faire  de  l'eau  que  l'écluse  supérieure  a  pour  objet 
d'utiliser.  Cet  usage  doit  être  au  moins  le  même  que  celui 
que  le  dit  John  Horner  avait  droit  d'en  faire  après  sa  vente 
à  Tintimé,  du  13  juillet  1836,  voir  même  celui  que  Douglas, 
lorsqu'il  était  propriétaire  du  moulin  à  farine  de  l'appelant, 
aurait  pu  en  faire  lui-même,  s'il  y  avait  droit.  Constatons 
d'abord  qu'il  résulte  de  la  preuve,  lo.  que  Técluse  n'était 
.  pas  encore  construite  lorsque  John  Horner  vendit  son  mou- 
lin à  farine  à  Douglas,  qu'elle  ne  Pa  été  qu'environ  un  an 
avant  la  vente  faite  par  Homer  à  l'intimé,  et  qu'elle  a  été 
ainsi  construite  par  Homer  lui-même  ;  2o.  que,  pendant 
quelques  mois,  durant  les  eaux  basses,  le  moulin  à  farine 
de  l'appelant  pourrait  à  peine  fonctionner,  même  avec  une 
seule  moulange,  s'il  n'avait  pas  la  faculté  de  lever  la  bonde 
de  l'écluse  supérieure.  Avant  la ,  construction  de  cette 
écluse.  Homer,  et,  après  lui,  son  successeur  Douglas, 
avait,  pour  faire  mouvoir  le  moulin  à  farine,  l'avantage  de 
toute  l'eau  de  la  partie  supérieure  de  la  rivière,  dans  son 
cours  naturel  ;  et  il  est  constaté  qu'à  raison  de  l'abaisse- 
ment de  son  niveau  en  approchant  du  moulin,  le  cours  en 
était  plus  rapide  en  cet  endroit.  Horner  a  vendu  à  Dou- 
glas le  moulin  en  question,  avec  tous  les  avantages  de  la 
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force  motrice  qai  existait  alors.  S'il  est  vrai  que  Pérectioo 
de  Téclase  supérieure,  la  bonde  restant  fermée,  a  l'effet  de 
diminuer  cette  force  motrice,  Douglas  et  ses  successeur» 
ont  dû  en  souffrir  dans  Texploitation  du  moulin.  Horner 
pouvait-il,  après  avoir  vendu  à  Douglas,  contrevenir,  par 
son  propre  fait,  à  la  jouissance  des  avantages  qu'il  avait 
cédés  à  ce  dernier  ?  La  manière  dont  il  construit  Técluse 
supérieure  nous  fait  voir  qu'il  a  senti  lui-même  qu'il  ne  de- 
vait pas  ainsi  contrevenir.  Delà  la  porte  ou  bonde  qu^il  a 
pratiquée  dans  l'écluse,  du  côté  nord  ;  delà  l'usage  que 
Douglas  et  ses  successeurs,  dans  la  propriété  du  moulin, 
ont  constamment  fait  de  cette  porte  pour  en  faire  échapper 
l'eau  au  besoin,  et  cela  depuis  la  construction  de  cette 
écluse,  c'est-à-dire,  depuis  1833  ou  1834,  au  vu  et  au  sA 
du  dit  John  Homer  et  de  l'in^timé  ;  delà,  encore,  la  rétention 
que  le  dit  John  Home?  stipule,  dans  son  acte  de  vente  à 
rintimé,  du  privilège  de  se  servir  de  l'eau,  le  cas  échéant, 
de  préférence  à  l'intimé.  Ce  privilège  a  passé  à  Guérout, 
et  de  celui-ci  à  l'appelant.  Mais  l'intimé  prétend  que  cette 
stipulation  ne  devait  avoir  d'effet  qu'à  l'égard  d'un  moulin 
que  John  Horner  avait  alors  l'intention  de  construire  en 
haut  du  pont,  et  près  de  Técluse  supérieure,  et  que  ce 
moulin  n'ayant  jamais  été  construit,  la  stipulation  n'a  pu 
avoir  d'effet  jusqu'ici.  Pour  soutenir  cette  prétention,  il 
invoque  ce  que  John  Homer  dit  dans  son  témoignage  :  "  the 
*^  said  upper  dam  was  built  for  the  purpose  of  carrying  on  a 
"  tannery  for  Mr.  Minor,  and  a  saw-mill  for  myself.  The 
^  Christ-mill  referred  to  in  the  said  deed  (deed  of  sale  to 
^*  Minor  of  the  13th  July  1835),  wtfs  a  grist-mill  intended 
*^  to  be  built  above  the  said  bridge.  The  said  upper-dam 
**  was  not  built  for  the  purpose  of  supplying  water  to  mills 
**  situated  below  the  said  bridge.'*  Ainsi  parle  aujourd'hui 
M.  Homer  témoin  de  l'intimé.  Mais  ce  témoignage  ne 
peut  être  reçu.  La  stipulation  écrite  est  la  seule  qui  sub* 
siste,  et  la  seule  qui  doit  servir  de  règle  de  décision  en 
cette  matière.  L'une  des  parties  n^a  pas  le  droit  d'y  ajouter 
après-coup  au  préjudice  de  la  partie  qui,  de  bonne  foi,  a 
acquis  ses  droits  d'après  le  sens  naturel  de  cette  stipulatioir 
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écrite.    Or,  dans  cette  stipulation,  il  n'a  pas  été  du  tout 
question  de  moulin  à  scie  ;  il  n*y  a  été   question  que  d^un 
moulin  à  farine  que  le  dit  John   Homer  serait  dans  le  cas 
d'exploiter  ;  et  la  stipulation,  d'après  ses  termes  et  le  senè 
naturel  qu*on  doit  lui  reconnaître,  comprenait  aussi  bien  un 
moulin  déjà  existant  dont  Horner  pouvait  faire  l'acquisition, 
que  tout  autre  moulin   nouveau  qu'il  aurait  pu  lui-mémé 
faire  construire,  que  le   moulin,  dans   l'un  ou  l'autre   cas, 
fût  érigé  en  haut  ou  en  bas  du  pont.     Il  n'y  a  pas  une  telle 
restriction  dans  la  stipulation»     Au  reste  cette  restriction  eût 
été  indifférente  à  l'intimé.     Il  devait  suffire  que   ce  moulin 
se  trouvât  dans  un  endroit  où,  pour  être  aidé  dans  son  fonc- 
tionnement, l'exercice  du  privilège  stipulé  par  Horner  pou-^ 
vait  devepir  nécessaire,  dans  les  limites  raisonnables  jus> 
qu'auxquelles  pouvait  agir  la  force  motrice  des  eaux,  qu'on 
avait  voulu  créer  par  l'éFcction  de  l'écluse  supérieure.     A 
ce  point  de  vue  que  je  crois  justifié  par  les  faits  de  la  cause, 
il  me  semble  qu'on  ne  peut  faire  autrement  que   d'arriver  à 
cette  conclusion,  c'est  que  si,  après  sa  vente   à  l'intimé, 
Horner,  au  lieu  de  vendi^d  à  Guérout  la  dame  supérieure 
et  le  terrain  Tavoislnant  du  côté  du  Nord,  ainsi  que  le  pri- 
vilège de  faire  usage  des   eaux  retenues  par  cette  dame, 
pour  le  service  d'un  moulin  à  farine,  en  avait  gardé  la  pro- 
priété, «t  avait  ré-acquis  de  Douglas  le   moulin  à  farine 
qu'il  lui  avait  vendu  en  1830;  et^i  appartient  aujourd'hui 
à  rappelant,  il  aurait  eu  le  droit  d'invoquer  pleinement  à 
■son  profit,  pour  Jaire  fonctionner  ce  moulin  devenu  le  sîen^ 
le  bénéfice  de  la  .stipulation  dont  il  s'agit.     Or  ce  droit  a 
été  par  Homer  transféré  à  Ouérout,  et  celui-ci  l'a  transféré 
A  l'appelant.     Ce  demieY  doit  donc  être  admis  à  rexercet 
«ussi  amplement  que  Homer  aurait  pu  le  faire.     L'intimé 
avoue  lui-même  qu'il  n'aurait  pu  Ânier  à  Horaer,  ou  à 
l'appelant  son  successeur,  Texercice  de  ce  privilège,  s'îï 
se  fût  agi  d'un  nouveau  moulin  constrait  en  haut  du  pont 
et  au  bas  de  l'écluse  supérieilre.    C'est  au   moins,  il   faut 
le  reconnaffre,  admettre  Tei^islence  du  privilège.    Et  bien, 
il  résulte  de  la  preuve  que  l'exercice  de  ce  privilège,  pour 
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alimenter  un  moulin  à  farine,  construit  dans  cet  endroit, 
eût  été  plus  préjudiciable  à  l'intimé,  qu^il  ne  peut  Têtre 
lorsqu'il  se  borne .  à  alimenter  le  moulin  de  l'appelant. 
Quelle  raison  a  donc  l'intimé  de  se  plaindre  ?  Voudrait-il, 
par  pur  caprice,  ne  reconnaître  la  valeur  du  privilège  de 
l'appelcmt,  qu'en  autant  que  l'exercice  de  ce  privilège  ferait 
sa  condition  moins  bonne  qu'elle  n'est  à  présent. 

Dans  une  autre  occasion,  l'intimé  a  formellement  reconnu 
que  le  privilège  dont  il  s'agit  n^avait  pas  été  stipulé   pour 
s'appliquer  seulement  à  un  moulin  nouveau,  mais  bien 
pour  s'appliquer  également  au  moulin  de   l'appelant.  Cela 
résulte  de  son  protêt  signifié  à  l'appelant,  en  date  du  5 
septembre  1850,  (Bondy,  notaire,)  peu  de  temps  après  l'ac« 
quisition  de  l'appelant.    Dans  ce  protêt,  il  ne  nie  pas  que 
ce  privilège  appartienne  à  l'appelant  ;  au  contraire  il  admet 
que  celui-ci  a  droit  à  l'exercice  de  ce  privilège  en  vertu  de 
l'acte  de  vente  fait  à  son  auteur,  Guéront,  par  le  dit  John 
Horner,  le   13  juillet,  1835.     11   se   plaint*  seulement  que 
l'appelant,  a  outrepassé,  excédé  les  limites  de  ce  privilège,, 
dans  l'exercice  qu'il  en  a  fait.     Si  la  preuve   constate  oe 
fait,  elle  constate  par  cela  même  que  l'intimé  a  soufiertdes* 
dommages,  et,  dans  ce  cas,  la  Cour  Supérieure   aurait  dû 
lui  en  adjuger  ;  cependant  elle  ne  lui.  en  a  pas  adjugés  ; 
elle  a  même  dit  formellement  que   l'intimé   n^avait  pas 
prouvé  ses  allégués  à  cet  égard.     Cette   Cour  a  donc  re- 
connu  que  l'appelant  n'avait  pas,  dans  Pexercice  d'un   pri- 
vilége  que  l'intimé  admet  lui  appartenir,  outre-passé,  excédé 
les  limites  de  ce  privilège. 

Je  dois  ajouter  qii'il  me  semble,  d'après  la  preuve,  qpe 
l'intimé  avait  raison  de  se  plaindre  du  mauvais  état  dans  le« 
qpel  l'appelant  laissait,  faute  de  réparations,  l'écluse  supé- 
rienre,  et  que  la  Cour  de  première  instance  aurait  dû  ac- 
cueillir sa  demande  de  dommages  à  cet  égard.  Mais,  l'in- 
timé n'ayant  pas  interjeté  appel,  nous  n*avons  pas  à  ré« 
former  cette  partie  du  jugement,  qui  lui  est  défavorable.^ 

10 
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Enfio,  la  seule  question  que  nous  avons  à  décider,  est 
eelle  de  l'existence,  au  profit  de  l'appelant,  du  privilège 
dont  j'ai  parlé,  et  si,  ce  privilège  existant,  la  preuve  con- 
state qu'il  en  a  mésusé,  je  suis  d'avis  que  les  titres  des 
parties  établissent  ce  privilège  ;  l'intimé  en  a  reconnu  lui- 
même  l'existence  ;  et  la  Cour  Supérieure,  en  refusant  de 
lui  adjuger  des  dommages,  a  par  cela  même  déclaré  qu'il 
n'y  avait  pas  de  preuve  que  l'appelant  eût  outrepassé,  ex* 
cédé  les  limites  de  son  privilège,  dans  l'exercice  qu'il  en 
avait  fe^it.  Je  dois  donc  conclure  que  Gilmour  est  bien 
fondé  dans  son  appel.  (1) 

The  following  is  the  Judgment  of  the  Lord  of  the  Judi- 
cial Committee  of  the  Privy  Council. 

In  this  case,  Minor,  the  appellant,  is  the  owner  of  a  piece 
of  land  on  the  south  side  of  the  River  Yamaska,  upon 
which  land  a  tannery  has  been  constructed. 

The  respondent  is  the  owner  of  a  piece  of  land  on  the 
north  side  of  the  river  immediately  opposite  to  the  land  of 
the  appellant  ;  and  he  is  also  the  owner  of  a  piece  of  land 
on  the  same  or  north  side  of  the  river  lower  down  the 
stream,  on  which  a  grist-^mill  stands,  which  is  worked  by 
means  of  the  water-power  afforded  by  the  river.  Across 
the  river,  from  the  land  of  the  appellant  to  the  land  of  the 
respondent,  a  dam  has  been  erected,  and  in  this  dam  there 
is  what  is  termed  a  flume,  or  conduit,  for  the  purpose  of 
conveying  the  water  held  back  by  the  dam  to  the  appellant^ 
tannery. 

In  the  northern  half  of  this  dam  there  is  a  sluice  or  gate, 
by  opening  which  the  water  is  drawn  away  from  the  dam,, 
and  from  the  appellant's  tannery,  and  is  sent  down  the 
channel  of  the  river.  The  appellant  insists  that  the  res- 
pondent, having  the  control  over  this  gate,  has  improperly 
opened  it,  and  kept  it  open,  and  has  thereby  wrongfully 
withdrawn  the  water  from  the  tannery,  to  the  great  injury 
of  the  appellant. 

(1)  noBXAir,  for  apptUut^BoBBrnTsoir,  A.  à  W.  for  rorpondent 
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The  Court  before  which  the  case  came  in  the  first  instance 
decided  that  the  respondent  had  no  right  so  to  open  the  gate 
to  the  injury  of  the  appellant,  and  made  a  declaration  to 
that  effect,  followed  by  an  order  restraining  the  respondent 
from  the  like  aots  in  fotare. 

From  this  decision  an  appeal  was  brought  to  the  Court 
of  Queen's  Bench  of  Canada,  which  reversed  the  order 
complained  of,  and  dismissed  the  appellant's  suit.  From 
tliis  last  decision  the  case  has  been  brought  by  appeal  to 
Her  Majesty  in  CounciL 

The  titles  of  the  parties  appear  to  stand  thus. 

In  the  year  1831,  John  Homer  was  the  owner  of  all  the 
lands  now  in  question,  whether  belonging  to  the  appellant 
or  respondent.       • 

Previously  to  that  year  the  grist-mill  now  belonging  to 
the  respondent  had  been  erected,  with  a  dam  of  a  certain 
height,  across  the  stream,  by  means  of  which  the  water  was 
employed  to  work  the  mill. 

On  the  15th.  march,  1881,  Horner  sold  and  conveyed  to 
James  Douglas,  amongst  other  things,  this  grist-mill,  with 
what  is  termed  in  this  conveyance  the  ^*  water-privilege" 
on  the  lot  on  which  it  stood,  and  the  machinety  and  yard 
thereunto  belonging  or  in  any  wise  appertaining,  and  all 
his  estate  and  interest  therein. 

In  1834,  Homer  erected  the  dam  which  is  the  subject  of 
the  present  dispute,  and  which  is  higher  up  the  stream 
than  the  dam  of  the  grist-mill,  and  on  the  13th.  July,  1835, 
he  conveyed  to  Minor  the  lot  of  land  now  belonging  to  him, 
which  is  described  in  the  conveyance  as  a  lot  of  land 
situate  at  the  south  end  oi  the  dam  erected  across  the  river, 
together  with  the  right  and  privilege  of  water  to  be  taken 
through  the  flume  now  erected  on  the  south  end  of  the  said 
dam  sufficient  to  supply  a  tannery  and  «11  things  therennto 
belonging. 
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It  seems  that  at  this  time  Homer  coDtempIated  the  erec* 
tion  of  a  grist  mill  on  the  opposite  side  of  the  river,  on  the 
land  there  now  belonging  to  the  respondent,  and  that  mill 
was  to  be  worked  by  means  of  the  water  collected  at  the 
dam,  which  was  also  to  serve  the  tannery,  and  that  he  in 
tended  that  the  grist-mill  so  to  be  erected  should  have  a 
preference  with  respect  to  the  supply  of  water  over  the 
tannery,  and  accordingly  the  conveyance  to  Minor,  after 
referring  to  such  intention,  provides  that  (fie  taking  of 
water  for  the  use  of  the  tannery  shall  in  no  case  ever  inter* 
fere  with  or  impede  the  working  *  of  the  grist-mill  so  in- 
tended to  be  erected,  and  ihat  the  grist-mill  shall  at  all  times 
have  the  preference  of  water  to  carry  on  its  woiks  and  all 
things  thereunto  belonging.  The^deed  then  provides  that 
Minor  shall  at  all  times  keep  a  tight  flume,  and  shall  sup- 
port and  keep  in  repair  so  much  of  the  sftd  dam  as  shalf 
be  found  south  of  the  said  flume. 

On  the  21st.  July,  1835,  Horner  sold  to  Louis  Guérout 
the  piece  of  land  on  the  north  side  of  the  river,,  with  the 
right  of  drawing  water  from  the  dam  by  means  of  a  flume 
across  certain  lands  belonging  to  Homer,  but  not  included 
in  the  conveyance  to  Guérout  ;  and  Guérout  bound  himself 
to  maintain  and  keep  in  repair  so  much  of  the  dam  as 
Minora  by  his  deed,  was  not  bound  to  support. 

It  is  material  to  consider  what  at  this  time  were  4he  se- 
veral rights  of  Douglas,  of  Minor,  and  of  Guérout,  all 
claiming  under  Horner,  on  the  assumption  that  Horner  had 
a  right,  before  the  execution  of  any  of  these  deeds,  to  deal 
with  the  water  of  the  river  as  he-pleased^ 

Having  sold  and  conveyed  to  DaDglhs,  in  tBe  first  in- 
stance, the  mill  and- the  right  to  the  use  of  the  stream  for 
the  purpose  of  working  it,  he  could  not  afterwards  dero* 
gate  from  thftt'  grant  by  a  subsequent  conveyance  to  other 
persons  interfering,  with  it.  No  diversion  or  interruption  of 
the  stream  could  be  roa4e  by  Homer  which  would  preju^ 
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dieiaUy  affect  the  mill  in  the  state  in  which  it  was  sold  hj 
him  to  Donglas,  nor  could  he  convey  to  others  the  right  of 
doing  what  he  conld  not  do  himself. 

Oa  the  other  hand,  as  between  Minor  and  Gnérout,  each 
was  bound  to  maintain  his  share  of  the  dam  ;  each  was 
entitled  to  the  use  of  the  water,  the  one  for  a  grist-mill, 
the  other  for  a  tannery  :  but  the  right  of  the  tannery  to  the 
use  of  the  water  was  to  be  subject  to  a  preferential  right 
on  the  part  of  the  owner  of  the  grist-mill. 

Douglas  was  an  entire  stranger  to  the  conveyances 
made  to  Minor  and  Guérout  ;  he  could  claim  nothing  under 
them,  he  could  suffer  nothing  from  them  ;  he  had  a  clear 
right  to  insist  that  neitlier  the  use  of  the  water  for  the  new 
grist-mill,  nor  the  use  of  the  regular  supply  of  the  water 
for  the  tannery,  should  Interfere  with  the  regular  supply  of 
the  water  for  his  mill  in  its  then  state,  which  had  been 
granted  before  either  Minor  or  Guérout  had  any  title  to 
their  several  estates.  The  obligations  of  Minor  and  Gué- 
rout to  each  other,  and  to  Horner,  as  to  maintaining  the 
dam,  in  no  degree  affected  the  right  of  Douglas  to  insist 
that,  whether  kept  in  repair  or  not,  it  should  not  be  so  used 
as  to  damage  his  mill. 

Such  being  the  rights  of  the  parties,  on  the  17th  of  No- 
vember, 1835,  Douglas  sold  and  conveyed  his  property  in 
this  grist-mill  to  Guérout»  and  this  conveyance  seems  to  have 
been  confirmed  by  a  subsequent  deed  of  the  2nd  June, 
1837,  the  particulars  of  which  are  not  important  to  the  pre- 
sent purpose. 

Guérout  then  stood  in  the  position  of  Douglas,  and,  as  ' 
claiming  under  him,  he  had  a  right  to  insist  that  the  upper 
dam  sould  not  be  so  used  as  to  injure   the   fair  working  of 
the  old  mill. 

Minor  could  not  possibly  acquire  a  better  right  for  his 
tannery,  by  reason  of  Guérout  being  the  purchaser  of  Dou- 
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glas  than  he  would  have  ha4  H  fliOy  stmaiger  b|Ml  pur- 
chased it.  On  the  other  hapdf  Gviéro^t,  by  belag  Uie 
owner  of  the  upper  dam,  or  of  that  portiop  of  it  jln  which 
the  gate  was  placed,  could  not  acquire  any  greater  right 
to  have  it  opened  and  kept  open,  than  he  would  have  had 
if  it  had  belonged  to  a  stranger  ;  he  had  a  greater  facility 
of  opening  it,  because  it  was  under  his  own  control,  but 
his  right  was  not  Itered.  As  owner  of  Douglas'  mill,  be 
had  a  right  to  remove  any  obstruction  to  the  flpw  of  the 
water  for  the  fair  use  of  his  mill.  As  the  owner  of  the 
gate,  he  had  the  means,  by  opening  it,  of  removing  that 
obstruction  without  violence,  or  the  necessity  of  applying 
to  any  third  person. 

Again,  as  claiming  under  Homer,  Guérout  was  bound 
to  keep  his  side  of  the  dam  in  repair,  and  not  to  permit  the 
water  to  leak  or  to  run  to  waste,  so  as  to  prejudice  the  ap- 
pellant's tannery. 

On  the  6th  March,  1850,  all  the  rights  of  Guêrout  in  the 
lands  in  question  were  transferred  to  Guilmonr,  the  respon- 
dent. No  grist-mill  was  ever  erected  by  Guérout  or  by 
Gilmour  on  the  plot  of  land  conveyed  to  Guérout  by  Horner 
in  1835,  nor  was  any  flume  constructed  for  the  purpose  of 
drawing  away  the  water  from  the  dam  erected  above  that 
plot.  But  it  appears  that  two  pair  of  stones  were  added  to 
the  grist-mill  on  the  lower  part  of  the  stream,  which  had 
become  the  property  of  Guérout  in  the  manner  already  des- 
cribed. 

Both  the  tannery  and  the  grist-mill  continued  to  be  used 
by  their  respective  owners,  without  any  dispute  which  led 
to  litigation,  until  the  institution  of  the  suit  out  of  which 
the  present  appeal  arises.  During  all  this  period  it  is  alleged 
by  the  respondent  that  he  had  been  in  the  constant  habit  of 
opening  the  gate  in  the  upper  dam,  whanever  it  was  re- 
quisite to  do  so,  for  the  purpose  of  working  the  grist-mii). 
In  the  month  of  September  1853,  the  action  in  this 
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was  coromenced  by  the  appellant  Minor  against  the  respon- 
dent ;  and  it  will  be  desirable  to  examine,  with  some  mi- 
nnteness,  the  pleadings  in  the  case,  and  the  judgments,  in 
order  to  see  what  questions — and  what  questions  alone — 
are  open  to  consideration  by  their  Lordships  on  the  present 
appeal. 

The  appellant,  in  his  declaration,  after  stating  the  con* 
veyance  to  him  by  Homer,  and  the  establishment  of  his 
tannery,  and  that  the  respondent  had  become  the  owner  of 
the  opposite  plot  of  land,  and  that  no  grist-mill  had  ever 
been  erected  on  the  said  plot,  alleges  that  the  defendant  has, 
"  nevertheless,  illegally,  unjustly,  and  maliciously,  during 
several  years'  last  past,  to  wit,  for  a  period  of  ten  years, 
opened,  and  caused  to  be  kept  open,  a  certain  gate,  which 
was,  and  is,  in  that  portion  of  the  said  dam  lying  north 
of  the  said  flume  which  has  been,  and  now  is,  in  the 
possession  and  under  the  control  of  the  defendant,  through 
which  gate  so  raised  and  kept  open  by  the  said  defendant 
as  aforesaid,  the  water  of  the  said  river,  collected  above 
the  said  dam,  flows,  and  runs  to  waste,  and  has  conti- 
nually  so  run  to  waste  during  the  aforesaid  period  of  ten 
years  ;  and  that  the  plaintiff  has  been,  and  is  thereby,  de- 
prived of  the  use  of  the  said  water,  for  the  purpose  of  pro- 
pelling and  moving  the  wheels  and  machinery  of  the  said 
tannery,  and  his  said  privilege  has  been  during  the  said  pe- 
riod, and  now  is,  by  the  said  illegal  and  wrongful  acts  of 
the  said  defendant,  rendered  almost  useless,  and  entirely  so 
daring  every  dry  season.*' 

He  then  alleges  that  the  dam  itself  is  injured  and  broken 
by  the  ice  brought  down  upon  it  in  winter  by  means  of  the 
water  being  so  drawn  off,  and  proceeds  : — 

"  That  the  said  respondent  has  wrongfully  and  illegally, 
during  the  period  of  ten  years,  drawn  off,  and  caused  an'd  suf- 
fered to  run  to  waste,  as  aforesaid,  through  the  said  gate,  as 
Well  as  through  the  leaks,  cracks,  and  openings  caused  by 
the  defendant,  as  aforesaid,  in  the  said  dam,  a  much  larger 
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quantity  of  water  than  wonid  be  snfllcient  for  the  driving  of 
a  grist-mill  or  the  carrying  on  its  operations. 

"  That,  by  law,  the  plaintiff,  being  the  proprietor,  as 
aforesaid,  of  lands  on  the  banks  of  the  river,  and  of  the 
water  privileges  and  premises  mentioned  in  the  said 
deed  of  sale,  hath  a  right  to  use  the  water  of  the  said  river 
for  manufacturing  and  other  purposes  while  the  same  flows 
adjacent  to  and  over  his  said  lands  and  premises,  but  that 
he  has  been,  during  the  ten  years  aforesaid,  and  is,  pre- 
vented from  so  doing  by  the  aforesaid  wrongful  and  unjust 
acts  of  the  defendant." 

He  then  alleges  that  he  has  sustained  damage  by  these 
acts  to  tbe  extent  of  £225  currency,  and  prays  that  he  may 
be  paid  the  amount  of  these  damages,  and  that  it  may  be 
declared  that  the  defendant  has  no  right  to  raise  or  open  the 
said  gate,  in  the  said  dam,  above-mentioned,  and  to  draw 
the  water  through  the  said  gate,  and  to  deprive  the  plaintiff 
of  the  use  thereof,  and  prays  that  the  defendant  may  be 
ordered  to  desist  from  cfrawing  water  through  the  said  gate, 
and  from  depriving  the  plaintiff  of  the  use  thereof. 

He  made  another  complaint  against  the  defendant  of  his 
having  raised  the  lower  dam  to  the  prejudice  of  the  plaintiff, 
but  this  matter  was  decided  in  favour  of  the  defendant,  and 
is  not  the  subject  of  appeal. 

In  February,  1854,  the  respondent  filed  his  plea  or  answer 
to  this  declaration,  and  thereby,  after  stating  his  title  under 
the  deeds  already  mentioned,  he  alleges  : — 

^^  That  the  defendant  and  his  auteurs  have,  for  more  than 
thirty  years  past,  had  in  possession  and  occupation,  as  pro- 
prietors, the  grist-miil  and  premises  in  the  plaintiff's  decla- 
. ration  referred  to^  which  mill  is  situated  at  a  distance  of 
thirty-seven  perches  below  the  dam  in  the  plaintiff's  decla- 
ration referred  to  ;"  and  he  annexes  a  diagram  showing  tbe 
situation  of  the  two  dams. 
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That  the  said  dam,  at  the  défendantes  mill,was  built  about 
thirty-nine  years  since  for  the  use  of  the  said  mill  and  other 
works  therewith  connected  and  adjoining  thereto,  and  has 
been  constantly  ever  since  kept  and  maintained  by  the  «aid 
defendant  and  his  auteurs  in  possession  of  the  said  mill  and 
premises  therewith  connected,  and  says  it  was  in  existence 
when  the  plaintifTs  tannery  was  erected. 

With  respect  to  the  upper  dam,  he  says,  "  that  he  has 
always  hitherto  done  and  performed  all  such  acts,  and 
made  such  repairs,  and  such  only,  as  were  necessary  for  the 
maintenance  of  the  said  dam,  and  which  the  defendant  was 
bound  to  perform  and  do  under  his  said  title  ;  that  the  de- 
fendant hath  never  contested  nor  interfered  with  plaintiff  in 
the  exercise  of  his  rights  under  the  said  title,  nor  with  his, 
the  plaintifTs  right  of  taking  or  using  the  water  at  the  said 
dams  for  the  use  of  the  plaintiff's  tannery  and  other  works  ; 
nor  hath  he  at  any  time  injured  the  said  dam,  or  done  any 
other  matter  or  thing  whereby  damage  could  be  or  was  in- 
curred by  the  said  dam  or  plaintiff's  said  works. 

**  That  true  it  is,  that  said  defendant  opened,  a  certain 
gate  in  said  dam  from  time  to  time  as  was  necessary  for  the 
supply  of  water  for  his  said  grist-mill,  and  had  and  hath  a 
right  so  to  do  ;  that  the  said  gate  had,  in  fact,  been  made, 
and  was  in  existence,  and  used  openly  by  all  the  said 
auteurs  of  the  said  defendant,  for  many  years,  to  wit,  for 
more  than  twenty  years,  previous  to  the  purchase  by  the 
plaintiff,  from  said  John  Homer,  of  the  emplacement  in  plain- 
tiff's declaration  described,  and  previous  to  the  erection  of 
the  said  dam,  as  well  by  the  said  Homer,  the  auteur  of  the 
plaintiff,  as  others  from  whom  the  said  Homer  derived  title. 
That  the  plaintiff  purchased  the  said  emplacement  with  the 
full  knowledge  of  the  existence  of  said  gate,  and  that  the 
waters  of  the  river  retained  by  the  said  dam  flowed  and 
must  flow  through  the  said  gate  for  the  use  of  the  said  mill, 
now  owned  by  the  said  defendant,  and  that  thereby,  and  by 
law,  the  plaintiff  hath  no  right  to  complain  of  the  defendant 
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in  raising  the  said  gate  from  time  to  time,  and  at  all  times, 
necessary  for  the  use  and  working  of  his  said  mill  ;  that 
inasmuch  as  at  certain  seasons  of  the  year,  and  for  several 
months  of  the  summer,  during  dry  seasons,  there  is  a  great 
scarcity  of  water  in  said  river,  the  defendant  hath  always 
been  willing  and  disposed  so  to  use  the  said  water  as  to 
prevent  the  waste  thereof,  and  hath  not  at  any  time  wasted 
the  same,  but  the  said  defendant  was,  by  reason  of  the  pre- 
mises and  his  said  titles,  and  is  now,  entitled  to  open  the 
said  gate  so  as  to  permit  the  water  of  the  river  to  flow 
through  the  said  dam,  and  the  plaintiff  hath  no  right  to 
complain  of  such  acts  of  the  defendant,  nor  can  he  obtain 
the  conclusions  of  his  said  declaration  in  reference  to  said 
gate. 

"  That  without  such  gate,  and  the  free  use  of  it-  to  the 
defendant,  for  the  working  of  his  said  mill,  he,  the  de- 
fendant, would  for  several  months  in  each  year  be  prevented 
from  the  using  his  said  mill  for  want  of  water,  inasmuch 
as,  from  the  peculiarity  and  situation  of  the  land  above 
said  upper  dam,  the  waters  of  said  river  would  not  so 
accumulate  at  said  dam  as  readily  to  overflow  the  said 
dam,  and  thereby  reach  the  defendant's  mill,  but  would  be 
spread  over  an  imrnense  flat  and  pond  and  swamp,  extend- 
ing for  some  miles  above  said  dam,  of  all  which  the 
plaintiff*  was,  and  has  been,  well  aware." 

The  defendant,  therefore,  did  not  deny  his  liability  to 
keep  his  part  of  the  upper  dam  in  repair,  but  he  alleged 
that  he  had  done  so.  He  did  not  insist  on  any  right  to 
waste  the  water,  or  to  take  more  than  was  necessary  for 
his  mill,  but  he  denied  that  be  had  done  so.  He  rested  his 
right  to  open  the  gate,  not  exclusively  (if  at  all)  on  the 
preferential  right  to  water  reserved  to  a  grist-mill  in  the 
conveyances  by  Homer  to  the  appellant,  but  on  the  geneml 
law,  and  the  fact  that  his  mill  had  been  built  and  was  in 
use,  with  the  necessary  flow  of  water,  long  before  the 
appellant  had  any  right  or  interest  in  the  matter. 
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To  this  plea  the  appellant,  on  the  10th.  of  Febraary,  1854, 
filed  a  replicatioD,  in  which  he  insisted  that  the  respondent 
could  make  no  defence  under  the  conveyance  from  Horner 
to  Guérout  ;  he  denied  that  the  respondent  had  kept  his 
part  of  the  upper  dam  in  proper  repair,  or  that  the  res- 
pondent and  his  auteurs  had  been  accustomed  to  open  the 
gate  for  the  purposes  of  the  grist-mill  ;  but  he  did  not  allege 
that  any  alteration  had  been  made  in  the  grist-mill,  or  that 
by  reason  thereof,  or  for  any  other  reason,  the  defendant,  as 
owner  of  the  grist-mill,  had  lost  or  prejudiced  any  right  to 
whatever  use  of  the  water  could  originally  have  been 
claimed  in  its  favour. 

The  cause  being  at  issue,  a  great  many  witnesses  were 
examined  and  documents  produced  on  each  side,  and  on 
the  22nd.  of  May,  1855,  the  Superior  Court  (in  which  the 
action  was  brought)  pronounced  its  decree,  by  which  it 
declared,  in  effect,  that  the  plaintiff  (the  present  appellant) 
had  established  the  material  allegations  of  his  declaration^ 
so  far  as  the  same  relate  to  the  right  of  him,  the  plaintiff,  to 
the  use  of  the  water  of  the  Yamaska  to  be  taken  through  the 
flume  on  the'south-end  of  the  upper  dam,  in  the  said  declara- 
tion described,  for  the  use  of  his  tannery,  and  all  things 
thereunto  belonging,  in  the  manner  by  the  plaintiff  in  his 
declaration  set  forth  ;  and  to  the  defendant  having  caused 
to  be  raised  and  opened,  and  kept  open,  the  gate  in  the 
said  upper  dam  lying  north  of  the  said  flume  of  the  plaintiff, 
whereby  the  plaintiff  was  and  is  deprived  of  the  use  of  the 
said  water  of  the  said  river  collected  above  the  said  upper 
dam  for  the  said  tannery,  and  the  whole  as  set  forth  in  the 
said  declaration  ;  and  it  is,  therefore,  adjudged  and  de- 
clared that  the  defendant  hath  not,  nor  had  he  at  any  time, 
right,  by  law,  to  raise  or  open  the  said  gate  in  the  said 
upper  dam,  and  to  draw  the  water  of  the  river  through  the 
said  gate,  so  as  to  deprive  the  plaintiff  of  the  nse  thereof 
for  bis  tannery  and  all  things  thereunto  belonging  ;  and  it 
is  ordered  that  the  defendant  shall  hereafter  cease  and 
desist  from  drawing  the  waters  of  the  said  river  through 
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the  said  gate,  and  from  depriving  the  plaintiff  of  the  use 
thereof.  The  Court  then  decides  that  tBe  plaintiff  is  not 
entitled  to  any  damages,  inasmuch  as  the  rights  of  the 
parties  had  not  been  theretofore  ascertained  and  settled  bj 
judicial  decision. 

The  Court,  therefore,  determined  that  the  defendant  had 
Jio  right  for  any  purpose  to  open  the  gate  in  the  dam  so  as 
to  withdraw  the  water  from  the  plaintiff's  tannery  ;  but  it 
must  have  held  that  as  to  any  wrongful  or  malicious  exer- 
cise of  the  right,  if  the  right  existed,  any  excessive  use  of 
the  water,  or  waste  of  it  by  leakage  of  the  dam  occasioned 
by  the  defendant,  or  by  reason  of  other  wrongful  acts  of 
his,  no  case  had  been  made  out  :  otherwise,  of  course,  the 
plaintiff  would  have  been  entitled  to  damages. 

From  this  part  of  the  decision  there  was  no  appeal  ;  but 
the  defendant  appealed  to  the  Court  of  Queen*s  Bench  from 
so  much  of  the  judgment  as  established  the  right  of  the 
plaintiff  to  prevent  the  gate  from  being  opened  by  the  de- 
fendant. 

On  hearing  this  appeal,  the  Court,  confining  itself  to  the 
question  of  right,  which  alone  was  before  it,  reversed  the 
decision  of  the  Court  below,  and  dismissed  the  plaintiff's 
suit.  The  Court  appears  to  have  founded  its  opinion  on 
the  effect  of  the  conveyances  by  Horner  to  Minor  and  Gué- 
rout,  and  to  have  held  that  the  preference  of  the  right  to 
water  reserved  out  of  the  grant  to  Minor,  might  be  exer- 
cised by  Homer,  or  the  respondent  claiming  under  him,  in 
favour  either  of  any  grist-mill  which  might  be  built,  or  of 
any  such  mill  which,  being  already  built,  might  come  into 
the  hands  of  the  same  proprietor,  with  the  plot  of  land  sold 
to  Ouérout. 

There  appears  to  their  Lordships  to  be  considerable  dtffi- 
calty  in  maintaining  this  decision  upon  the  grounds  on 
which  it  has  been  rested  below.  It  is  very  true  that  the 
conveyance  to  Gtiéroot  does  not  -coaûxie  the  right  to  draw 
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the  wapter  from  the  tipper  dam  to  any  particalar  grist-mlll 
thereafter  to  be  built,  and  it  may  be,  and  probably  is,  quite 
tnie,  Ibet  the  injury  to  the  appellant'»  tannery  would  be  as 
great  if  the  water  were  drawn  away  from  it  by  means  of 
the  flume  eontero plated  by  the  deed  to  Ouérout,  as  it  is  by 
the  withdrawal  of  it  by  means  of  the  gate  which  is  actually 
opened  ;  indeed,  some  of  the  respondents  witnesses  state 
that  the  injury  would  be  greater.  But  it  appears  to  their 
Lordships  that  the  appellant  having  purchased  the  right  to 
use  the  Water,  subject  only  to  a  preference  in  favour  of  a 
mill  thereafter  to  be  bu il f,  and  whichr  preference  is  to  be 
exercised  in  a  particular  mode,  cannot  be  bound  by  its  * 
exercise  in  a  different  mode  and  in  favour  of  a  different  mill. 

The  question,  therefore,  must  depend  on  the  general 
rules  of  law  as  applied  to  ihe  facts  appearing  in  the  case. 
The  titles  of  the  respecti^re  parties  have  already  been 
Stated,  and  the  question  béiffg  one  merely  of  rtght,  the  evi«. 
deuce  is  material  onl^  as  it  bears  upon  that  question. 

.  The  evidence  appears  to  their  Liordship»  to  show,  on  the 
one  hand,  that  the  tannery  may  be,  and  in  fact  often  is, 
deprived  of  the  water  necessary  for  its  supply  by  the  open- 
ing of  the  gate  in  the  dam,  as  practised  by  the  defendant  ; 
and,  on  the  other  hand,  that  unless  the  gate  be  so  opened, 
the  respondent's  mill  must  suffer  great  inconvenience,  and 
cannot,  in  dry  weather,  be  worked  at  all,  and,  indeed, 
must  be  stopped  for  several  months  in  the  year. 

With  respect  to  the  usage  which  has  prevailed,  it  appears 
to  theijr  Loidships  that  the  result  rather  shows  that  this  gate 
has  always  been  kept  open  whenever  the  use  of  the  grist- 
mill required  il,  and  that  though  no  such  usage  has  been 
proved  as  to  constitute  in  itself  a  prescriptive  right  in  favour 
of  the  mill,  there  is  abundantly  sufficient  to  show  that  there 
never  has  been  any  acquiescence,  by  the  owaerof  the  grlst^ 
mill,  in  any  obstruction*  created  hf  the  upper  dam,  nor  any 
(fompromise  or  abandonment  of  his  right  to  the  use  of  the 
water,  whatever  that  right  may  «rigiaaUy  have  been. 
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tt  being  necessaiy,  therefore,  that  the  tannery  should 
suflfer  if  the  gate  be  opened,  and  that  the  mill  should  suffer  if 
the  gate  be  closed,  the  question  for  determination  is,  whether 
the  appellant,  the  plaintiff  in  the  action,  has  established  a 
right  to  have  the  gate  kept  closed,  and  has  proved  that  the 
respondent  is  a  wrong-doer  in  opening  it.  The  onus  is  upon 
him. 

The  law  upon  the  subject,  w^hich  is  the  French  law  pre- 
vailing in  Lower  Canada,  was  examined  and  discussed  by 
the  Counsel  at  the  bar,  in  the  course  of  the  two  arguments 
which  their  Lordships  found  it  expedient  to  require,  with 
great  learning  and  ingenuity.  It  did  not  appear  that,  for 
the  purposes  of  this  case,  any  material  distinction  exists 
between  the  French  and  the  English  law. 

By  the  general  law  applicable  to  running  streams,  every 
riparian  proprietor  has  a  right  to  what  may  be  called  the  or* 
dinary  use  of  the  water  flowing  past  his  land,  for  instance, 
to  the  reasonable  use  of  the  water  fcft  his  domestic  pur* 
poses  and  for  his  cattle,  and  this  without  regard  to  the  efiect 
which  such  use  may  have,  in  case  of  a  deficiency,  upon 
proprietors  lower  down  the  stream. 

But,  further,  he  has  a  right  to  the  use  of  it  for  any  pur* 
pose,  or  what  may  be  deemed  the  extraordinary  use  of  it, 
provided  that  he  does  not  thereby  interfere  with  the  rights 
of  other  proprietors,  either  above  or  below  him.  Subject 
.  to  this  condition,  he  may  dam  up  the  stream  for  the  purpose 
of  a  mill,  or  divert  the  water  for  the  purpose  of  irrigation. 
But  he  has  no  right  to  interrupt  the  regular  flow  of  the 
stream,  if  he  thereby  interferes  with  the  lawful  use  of  the 
water  by  other  proprietors,  and  inflic  ts  upon  them  a  sensible 
injury. 

Now,  it  being  established  by  the  evidence  that  the  clo> 
sing  of  this  dam  does  inflict  a  most  serious  injury  upon  the 
respondent,  upon  what  grounds  can  the  appellant  insist  that 
he  has  a  right  to  close  it  i 


169 

He  cannot  say  that  the  use  of  the  water  by  the  respondent 
for  his  mill  is  not  a  lawful  use  ;  for  such  rights  as  he  has, 
were  acquired  from  the  person  under  whom  the  respondent 
claims,  and  with  knowledge  of  the  previous  grant  made  to 
the  respondent. 

It  is  not  necessary  to  discuss  any  doubtful   principles  of 
law,  or  to  inquire  whether,  under  other  circumstances,  the 
appellant  could  or  could  not  insist^  as  against  him,  that  the 
use  of  the  water  by  the  respondent  for  his   mill   is   not  a 
lawful  use  ;  it  is  sufficient  here  to  say  that  the   case  must 
be  dealt  with  as  if  it  arose  between  Homer  and   Douglas, 
before  the  sales  to  either  Minor  or  Guérout»     Could  Horner, 
having  sold  the  mill  with  the  use  of  the  water  to  Douglas, 
have  afterwards  insisted  on  a  right  to  intercept  the   regular 
flow  of  the  water  to  the  prejudice  of  that  mill  ?  Their  Lord- 
ships are  of  opinion  that  he   could   not.     The  questions  as 
to  the  stones  added  te  the  mill,  and  the   injury  done  to  the 
upper  dam,  and  the  neglect  on  the  part  of  the  respondent 
to  keep  it  in  repair,  are  removed  from  considération  for  the 
reasons  already  assigned.     The  sole  question  is,  whether 
the  appellant,  the  plaintiff  in  the  action,  has,  in   this  suit, 
established  a  right  to  obstruct  the  flow  of  the  water  to  the 
prejudice  of  the  respondent  ;  if  he  has  not  such  right,  the 
respondent  was  justified  in  removing  the  obstruction,  doing 
no  unnecessary  injury  to  the   appellant.     Their  Lordships 
think  that  the  appellant  has  failed  to  establish   his  right  to 
maintain  such  obstruction,  and  that  his  suit   has,  therefore, 
properly  been  dismissed.    They  must  advise  Her  Majesty 
to  affirm  the  judgment  complained  of;  but  in  consequence 
of  the  great  difficulty  of  the   case,  and   of  the  affirmance 
proceeding  upon  different  grounds  from  those  on  which  the 
judgment  appealed  from  was  pronounced,  they  will  recom- 
mend that  the  affirmance  should  be  without  costs. 
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^^A^wL^liDi^^^  I     DISTRICT  OF  QUEBEC. 

Before  :---Sir    L.    F^.    LaFontaink,    Bart.    ChiejPJustice^ 
Atlwin,  DavAii-aïKl  Ca^roit,  Justice». 

Lampsok « r  Appellant. 

and 
Smith  .  •  «  «^r.  •  •  •  «^r*  • .  é  •  •  •  r.  •«•..«••<•••••  «  MespondenL 


He'd  :  -1o  That  the  mMter  of  »  tenel 
if  not  perfoiially  liable  for  damatfe  done 
by  bU  «bip  to  the  plaiotiiT's  wbiirf,  whilst 
tailing  ont  of  the  harbour  of  Qneheo, 
aQd(*r  tb««  management  of  a  Branch  Pi'ot 
taken  on  board  in  obedience  to  the  pro- 
vlMone  of  the  \2th  Vie.  cap.  114,  lec  63 

2o.  That  the  preeenoe  of  the  Pilot  on 
board,  iu  charge,  and  oonteqaent  release 
from  re«ponflttbiItty  of  the  maater,  need 
not  be  ppeolMlly  pleaded,  bat  may  be 
ioToked  under  the  general  latad. 


Jugé  !— lo.  Qae  le  capitaine  d*iin  Taie« 
•eati  n*eet  poa  penonnellefflont  respon- 
sable dtt  dommage  eaosé  par  tel  raiBie-m 
ao  qaai  du  demandeur,  en  sortant  du 
barre  de  Québeo,  cous  la  direction  d'un 
pi  ote  branché  plaoé  à  bord  en  obéif 
fanoe  ans  dispositioni  de  la  12me.  Vie., 
ch.  114,  seo.  63. 

2o.  Qu'il  n'est  pas  nécessaire  que  la 
présence  du  pilote  à  bord,  en  charge  du 
raisseau,  et  la  non  responsabilité  du  capi* 
taine,  eu  eonséquenoe,  soient  speeiale- 
ment  plaldéea,  mais  que  ces  tntë  peuv'ent 
être  invoqués  sous  la  défense  au  tonds  en 
fait. 


Jnd^ent  rendeîerf  ihe  ISfh.  D^cemBer,  1858. 

The  appellant  broaght  an  action  in  Ihe  Court  below  to 
lecover  from  the  respondent  the  sum  of  £150  as  and  for 
damuges  occasioned  to  his  wharf  by  the  negligence  of  the 
•respondent  in  allowing  the  vessel  "  Marion,  "  of  which  he 
was  master,  to  strike  against  it,  thereby  occasioning  da** 
mage  to  the  amount  sought  to  be  recovered. 

The  defendant  pleaded  the  general  issue  ;  and  also  by 
exception»:— 

1st.  That  the  locus  in  quo  was,  and'  still  is,  and  from  time 
immemorial  hatH  been,  part  and  parcel  of  a  public  and  na* 
vigable  river  called  the  Saint  Lawrence,  in  that  part  of  the 
province  of  Canada,  called  Lower-Canada,  in  which  the 
tides  and  waters  of  the  sea  during  all  the  time  aforesaid 
have  flowed  and  reflowed,  and  that  in  the  same  part  of  the 
said  river  called  the  Saint  Eawtence  (in  which  the  said 
wharf  with  which  the  said  vessel  is- alleged  to  h%ve  been 
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brought  into  collision  is  erected),  every  subject  of  Her 
Majesty's  Realm,  at  the  said  time  when  the  said  collis^ion 
and  damage  are  so  alleged  to  have  taken  place,  of  right 
had,  and  of  right  ought  to  have  had,  and  still  hath,  and  of 
right  ought  to  have,  the  liberty  and  privilege  of  navigation 
free  and  unobstructed  by  any  wharf  or  wharves,  or  any  other 
impediment  whatsoever,  but  that  the  plaintif!  (the  appellant) 
had,  previously  to  the  time  when  such  collision  took  place, 
unlawfully  and  without  any  legal  right  or  authority  erected, 
or  caused  to  be  erected,  the  said  wharf  in  the  channel  of  the 
said  river  Saint  Lawrence,  whereby  the  navigation  thereof 
was  and  is  greatly  obstructed  and  impeded,  and  rendered 
unsafe,  difficult  and  dangerous,  and  by  reason  thereof,  not- 
withstanding that  he  the  said  defendant  at  the  time  of  such 
collision  had  taken  all  due  care  and  diligence  to  prevent 
the  same,  yet  by  the  great  force  of  the  tide,  wind  and  cur- 
rent the  said  vessel  did  come  into  collision  with  the  said 
wharf  so  illegally  obstructing  and  impeding  the  navigation 
of  the  said  channel,  at  the  place  aforesaid,  and  alleging  that 
any  damage  sustained  in  consequence  thereof  was  caused 
by  the  said  wrongful  and  illegal  act  of  the  said  plaintiff: 
2o.  That  the  said  wharf  so  erected  or  caused  to  be  erected 
by  the  said  plaintiff,  at  the  place  aforesaid,  was  permitted 
and  suffered  by  the  said  plaintiff  to  become  rotten,  decayed 
and  out  of  repair,  and  said  wharf  was  remaining  in  such 
state  of  decay  and  rottenness  at  the  time  of  the  collision 
Gomplained^of;  whereas  had  the  said  wharf  at  the  time  of 
such  collision  been  in  good  repair,  no  damage  could  have 
been  sustained  by  the  said  plaintiff  in  consequence  of  such 
collision  ;  and  that  it  was  by  the  fault  and  negligence  of  the 
said  plaintiff  in  not  keeping  the  said  wharf  in  proper  repair, 
that  the  damage  (if  any)  was  sustained  ;  and  So.  That  the 
wfaarf  in  question  was  and  is  a  public  nuisance,  and  that 
by  law,  the  plaintiff,  by  reason  thereof,  cannot  recover  cmy 
damages  against  the  said  defendant  caused  by  the  collision 
aforesaid,  whether  caused  voluntarily,  or  by  negligence  or 
accident.     Issue  was  joined  by  the  plaintiff  on  these  pleas 

11  .  • 
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by  filiog  a  general  replication  and  general  answer.  Eri» 
dence  having  been  adduced  on  both  aides,  the  Hcmorable 
Mr.  Justice  Meredith,  after  hearing  the  parties  on  the  merits, 
Vhen  the  respondent  raised  thn  objection  that  he  was 
tBxempt  from  responsibility  by  reason  of  a  pilot  having  been 
on  board  at  the  time,  rendered  judgment  on  the  19tb. 
April  1858,  dismissing  the  plaintiff's  action  with  costs, 
principally  on  the  latter  ground  raised  by  the  respon«> 
dent.  (1) 

It  was  from  this  judgment  thai  the  appeal  was  insti- 
«led 

Holt,  for  appellant,  argued,  that  the  rule  of  law  reliev'^ 
ing  the  owner  or  master  where  the  damage  is  caused  by 
the  negligence  or  misconduct  of  the  pilot,  did  not  obtain  in 
Canada,  and  was  only  in  force  in  England  under  a  special 
étatute  ejcpressly  declaring  such  immunity,  as  would  be 
ibund  on  reference  to  the  imperial  act,  6  Geo.  IV,  c.  125, 
the  operation  of  which  was  confined  to  the  United  King- 
dom, and  by  which  the  owner  or  master  were  specially 
exempted  from  liability  for  loss  or  damage  occasioned  by 
the  neglect,  default,  incompetency  or  incapacity  of  the 
pilot;  but  that  in  our  provincial  act,  12  Vic.  cap.  114,  no 
such  provision  was  made. 

That  niider  the  system  of  pleading  which  obtained  in 
Iiower-Canada,  the  defence,  that  the  respondent  was  not 
'liable  there  being  a  pilot  on  board  at  the  time,  could  not 
«▼ail  unless  specially  pleaded  ;  (2)  the  respondent,  beiag 
Hbe  master  of  the  vessel,  all  persons  on  board  and  engaged 
Su  the  Working  of  the  vessel  must  have  been  presumed  to 
^  under  hia  cocitrol,  and  to  be  therefcire  his  agents  or 
"Mrvants,  and  prfma  fitcie  he  n  held  responsiUe  for  their 
iiegligence  or  nnskilfniness.  Any  exemption  therefore 
""VMch  is  a  departure   from  the  general    rule    must   he 


P)  8  I^mr-eMiaiaBqil».  p.  193. 

(2)  WiiliMD  Bobertaon  s  Atbiltj  Rep's  :-8  Sagliih  Admlij.  Rt pto.,  p.  135  {  Ibt 
^mm  «f  th«  *'  Diana." 
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^dal  nuUîefy  not  ooveted  by  the  plea  of  general  issm 
which  only  eontradiots  the  maltere  of  fact  set  forth  in  the 
ptaimiff^s  declaration.  The  damage  was  done  1^  the  «hip 
and  therefore,  prima  fade^  by  the  maeler  ;  the  preeenee  of 
a  pilot  on  board  v^bs  new  matter  foreign  to  the  allegationa 
of  the  declaration,  and  of  which  the  plaintiff  was  not  and 
conid  not  reasonably  be  supposed  to  be  aware,  and  the  wilii- 
liolding  of  the  natter  apon  which  the  respondent  intended 
to  rest  his  defence,  was  a  t>vea€ib  of  that  bonne  foi  wbieb 
requires  a  defendant  to  apprisEe  a  plaintiff  of  the  realnatma 
of  the  g^Kniad  «pon  which  the  claim  of  tbe  latter  is  m^ 
aisted. 

That  even  admitting  tbifi  ground  of  defence  to  be  pso^ 
perly  urged  by  the  défense  a»  fonda  en  fait^  it  was  never- 
theless necessary  for  the  respondent  to  shew  conclusive^, 
thai  the  -collision  was  imputable  to  the  pilot  alone^  aud  the 
onus  prabandi,  as  to  the  misconduct  of  the  pilot,  was  on 
him. 

That  as  to  the  pier  in  question  .being  a  **  public  nui* 
sance,  **  the  evidence  proved  the  very  contrary^  The 
following  cases  were  further  cited  in  support  of  the  appel- 
lants pretensions,  and  as  shewing  what  ^*  publics  nuisances'^ 
were,  as  laid  down  in  judicial  decisions  in  England.  (I) 

Primrose,  for  respondent,  éonlended  that  it  was  not 
necessary  to  plead  specially  that  in  consequence  of  the 
pilot  being  on  board,  the  master  was  etempt  from  respon-> 
«ibility,  but  that  on  the  contrary  such  defence  could  be  set 
up  «Oder  the  gamma  isane*  (8)  That  by  the  general  issue, 
the  respondent  denied  that  he  wnm  gmhj^  and  conte» 
^upBfdy  he  bad  a  perfect  right  under  this  plea  to  shew  in 
ariMt  manner  he  was  not  gttiirf,  nana  tkeia&ie  to  shew  teat 
in  consequence  ef  the  pilot  being  in  command  of  the  vesse}, 
fee,  the  reiipondei^ty  wa^  by  l»w  exempt  from  liability  for  the 


(1)  1  AI>MMSUipiBff,p.  Z«):--Aiigi^«»  WfffVh  M.,  934.*— ls«iU  < 
TiAt  Wfttan,  pp.  WOftTn. 
{2}  12  MoMM  ud  WtUsbj,  p.  632  <  -7  ImbIob,  p.  2S8  :— 1  Tamto,  56^ 
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default,  negligence  or  want  of  skill  of  the  pilot  ;  and  that 

further,  by  proving  this  the  respondent  directly  controverted 

one  of  the  allegations  in  the  declaration,  to  the  effect,  that 

.  he  the  respondent  was  in  command  ;  the  respondent  there- 

•  fore  under  his  general  denial  had  a  right  to  shew  that  he 
•was  not  in  command,  by  shewing  that  the  pilot  was  in 

lact  in  command  of  the  vessel  at  the  time  the  accident 
^ occurred.    That  the  authorities  on  this  point  cited  by  the 

•  appellant,  only  referred  to  decisions  in  the  admiralty  Court 
where  the  rules  of  pleading  were  different,  and  where  it 
was  necessary  to,  set  forth  all  the  facts  on  which  a  party  to 
a  suit  intended  to  rely,  in  order  that  the  witnesses  who 
were  examined  in  the  absence  of  the  parties  and  their 
counsel,  might  be  interrogated  as  to  those  facts,  but  that  in 
civil  cases  of  course  this  system  of  examination  of  witnesses 
did  not  obtain,  and  the  same  course  of  pleading  was  there- 
fore not  necessary.     But  that  even   in  admiralty  Courts 

'  such  a  defence  as  this  could  be  set  up  under  the  general 
denial.  (I) 

That  the  proof  adduced  in  the  caiise  fully  established 
that  the  wharf  in  question  was  a  "  public  nuisance,"  and 
impeded  the  free  navigation  of  the  River  St.  Lawrence  ; 
and  the  damaging  of  which  therefore  by  persons  in  the 
exercise  of  a  lawful  right  could  give  no  cause  of  action. 
The  following  authorities  were  further  referred  to  in  support 
of  the  respondents  position.  (2). 


(1)  1  Wm  RobiDson.  p.  343  i—Ib.  the  cue  of  the  Maria,  p.  95  .—Black's  Dt 
oiiiooi,  the  Cnmberlaod;  p.  76  :— i6.  faae  of  the  Lord  John  RuMell,  p.  190. 

(2)  Carrathen  ««.^jdebotham,  4  Manle  and  Selwjn,  p.  77  :— Bonnet  vê.  Moitai  7 
Taanton,  p.  268  :-^Bouéher  vt.  Norcbtrom,  I  Tinnton,  p.  668  :— Nicholson  V9.  Monn- 
oey.  16  Bast,  p.  384  :— Holt  on  Shipping,  pp.  303,  306  i-MoUoy,  p.  247  :— Abbott 
on  Shippingi  p<  208  :~Attoniey-Oeneral  r«. Richards,  2  Anstrnther,  p.  603  : — Rex.  vs. 
l^çrd  Orarenor,  e<  dl.,  2  Sfariiie,  p.  610:  — AngeU,  on  water  cpateM,  i  djodg»d  csiee 
Ï27  :-l-B\iindell  vs.  Cotterel,  6  Barnwell  and  Aid ,  p.  91  :— Angell,  A.  C^  p.  186  :— 
Mml^dBportibuê  mariât  86  :--3  OhitlT's  Criminal  Law.  Noiaanee  :— 6  Baeoli'e  Abridg- 
neat,  Nuieanoe:— 2  Bvaai's  SUtutes,  p.  765,  note  (2)  :— The  Montreal,  24  Soglieh 
L.  à  B,  Rep. P'  680  :— Antell  on  Tlde^watcn,  p.  101  :— 3  Remade  Legislation,  p. 
398  :^€ommonwealth  vt.  Lihab.  Charieston,  1  Pickerinc,  180  .— Angoll,  A.  C,  p. 
4B  :— Inh:  of  Anindel  vs.  McCnllock.  10  MaM.  Rep.,  p.  70  :— AngelL  A.  C^  p.  96  :— 
The  Proteetor,  Wfli\  Bob.<Rep ,  p.  46  :-4li«  ProfholalStAtata,  I2th.  Vict  cap  114, 
atot  63. 
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DxTVAL,  Justice.  —  Two  questions,  principally,  present 
themselves  to  the  consideration  of  the  Court  in  this  case  : — 
lo.  Is  the  master  exempt  from  responsibility  for  injury 
occasioned  by  the  vessel,  when  there  is  a  pilot  on  board 
and  in  command  of  the  vesé»él  ?  2o.  Can  this  .point  be 
raised  by  the  défense  au  fonds  en  fait^  or  must  it  be  specially 
pleaded  ?  On  both  these  points  we  are  against  the  appel- 
lant. It  is  true  we  have  no  statute  in  force  in  this  country 
like  (he  Imperial  Act  6,  Geo.  IV,  cap.  125,  which  relieves 
.the  master  and  owners  from  responsibility  when  there  is  a 
pilot  on  board  ;  but  it  does  not  follow  that  therefore  the 
ordinary  rules  regulating  the  relations  of  principal  and 
agent  must  necessarily  apply,  for  in  this  instance  the  pilot 
was  not  the  agent  of  the  master  or  owner  ;  he  was  an 
officer  whom  the  master  was  bound  by  law,  by  an  express 
act  of  the  Provincial  Parliament,  to  take  on  board  whether 
he  were  willing  or  not,  and  therefore  he  was  not  the  mas- 
ter's agent,  and  the  master  could  not  by  any  principle  of 
law  or  equity  be  held  responsible  for  his  acts.  This  view 
has  been  repeatedly  recognised  by  various.  decisLnns .  in 
England.  (1)  Then  with  respect  to  the  second  question, 
we  are  of  opinion  that  it  was  not  necessary  for  the  master 
to  plead  the  facts  specially;  the  pilot  not  being  his  servant, 
the  xjueslion  is  properly  raised  under  the  general  issue- 
Other  points  were  raised  in  this  case  about  the  erection  of 
the  wharf  by  the  appellant  in  deep  water,  thereby  obstructing 
the  free  navigation  of  the  river  ;  but  as  the  judgment  of  the 
Court  below  must  be  maintained  upon  the  other  two  points, 
it  is  not  necessary  for  the  Court  here  to  advert  to  any  further 
facts  of  the  ease* 

Judgment  confirmed. 

Holt  and  Irvins,  for  appellant. 

Primrose,  Q.  C,  for  respondent. 


<l)  Holi4»  SMppîag,  303  :— Addison  on  C<mtra6t0,  lMt«ditioii,  481  !-6  lf«eMm 
m4  WdUsbji  302:— 1  BelTa  Comm^aUries,  pp;.  663, 680  and  683. 
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COUR  SUPERIEURE.— QUEBEC* 

Préflenl: — Chabot,  Jvge. 

(JoLT, • JDemandetir. 

No.  Î4«7.  <  vs. 

^Oaonovi •••  Défendeur. 


'i 


Jvgé  :*-Qii>a  propriétalrt  n'a  pM  !• 
droit,  wDfÊi  1m  ditpotitiou  de  1»  \9w  •% 
SOiiM.  Viot,  eh.  104,  d'érigar  sur  an  oonrt 
dVaa,  «09  oha«Mé«  abooliinat  tor  lu 
torro  da  propriètof ra  rit-à-rii  ;  et  qa'vne 
eliADtf ée  Aioti  éi\gé%,  fltn  déaioU*  à  là 


B«1d  :— That  a  proprietor  hu  no  rigUI 
to  efrct.  nrder  tbo  proTÎtioiif  of  the  Iftlû 
aod  2CHh  Tict.  cap  104,  aeron  a  waUi^ 
ooaiee,  a  dan  abnttioi^  od  the  land  of  tbo 
oppi«ite  propiictor  ;  aad,  if  oo  erected,  H 
will  U  deuilbhed  at  the  IbbUmo  of  tk» 


Jogement  rendu  le  1er.  jonr  de  férrier,  1859. 


Le  demandeur  par  son  action  se  plaignait  qu'étant  pro- 
priétaire d'un  terrain  décrit  dans  sa  déclaration,  et  borné 
d'un  côté  par  la  rivière  Boisclair  et  par  la  terre  du  défen- 
deur, le  défendeur  avait  construit  une  chaussée  d'un 
bord  à  l'autre  de  la  dite  rivière,  et  qu'il  s'était  emparé 
du  terrain  du  demandeur  et  y  avait  fait  des  excavations 
considérables  pour  y  construire  une  des  ailes  de  sa 
chaussée,  en  raison  de  quoi,  lui,  le  demandeur,  avait 
soufibrt  des  dommages,  en  autant  que  la  dite  rivière  Bois- 
clair étant  peu  profonde,  la  dite  chaussée  formait  un 
obstacle  à  la  sortie  des  bois  de  commerce  du  demandeur 
qui  descendaient  par  la  dite  rivière  ;  la  déclaration,  après 
avoir  récité  un  protêt  fait  par  le  demandeur  contre  le  dé- 
fendeur pour  les  causes  ci-dessus  mentionnées,  concluait 
à  des  dommages  contre  le  défendeur,  pour  la  somme  de 
£350,  et  en  outre,  à  ce  quMl  fut  condamné  à  démolir,  sous 
tel  délai  qu'il  plairait  à  la  Cour  ordonner,  toute  la  partie  de 
la  dite  chaussée  qui  se  trouvait  sur  le  terrain  du  deman- 
deur, et  à  disposer  et  arranger  le  reste  de  la  dite  chaussée 
de  manière  à  ce  qu'à  l'avenir,  les  billots  et  bois  de  com* 
merce  du  demandeur  ne  courraient  plus  risque  d'être 
anètés  dans  leur  descente. 
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Le  défendeur  plaida  que  la  chaussée  était  construite  sui* 
vant  les  règles  de  Part,  el qu'il  y  avait,  dans  la  dite  chaussée^ 
une  ouverture  et  glissoire,  ou  slides  suffisante  pour  per- 
mettre aux  bois  de  commerce  de  passer  telle  chaussée,  e| 
que  par  la  loi  tout  piopriétaire  avait  droit  de  construire  de% 
écluses,  chaussées,  et  autres  travaux  semblables  pour  ntir 
liser  et  exploiter  tout  cours  d'eau  qui  borde,  longe,  ou  tra* 
verse  sa  propriété  ;  et  que  le  dit  défendeur  n'avait  fail 
qu'user  de  son  droit  en  construisant  une  chaussée  ou  éclusoi 
sur  la  rivière  Boisclair,  et  des  moulins  sur  un  lot  de  terre 
avoisinant,  et  qni  bordait  la  dite  rivière,  lequel  dit  lot  de 
terre  était,  lors  des  dites  constructions,  tenu  à  bail  emphy- 
téotique par  le  dit  défendeur  qui  Pavait  acquis  à  ce  titre  dn. 
propriétaire  ;  et  de  plus,  le  défendeur  plaida  par  exception 
temporaire,  que  le  demandeur  ne  pouvait,  quant  à  présent^ 
maintenir  son  action  parce  qu'il  avait  cumulé  dans  sa  de- 
mande deux  actions  distinctes  et  séparées  qui  ne  pouvaient 
pas  être  jointes  dans  une  même  demande.  Que  le  dit  de- 
mandeur, par  sa  déclaration  et  sa  demande  filée  en  la 
cause,  poursuivait  le  défendeur  au  possessoire,  alléguant 
qu'il  s'était  illégalement  emparé  et  mis  en  possession  d'un 
morceau  de  terre  appartenant  à  lui,  dit  demandenr,  et  y 
avoir  construit  une  chaussée  ;  et  concluait  à  ce  que  le  dit 
défendeur  fut  condamné  à  démolir  la  partie  de  la  dit* 
chaussée  qui  se  trouvait  sur  le  dit  morceau  de  terre,  et  que 
le  dit  demandeur  par  la  même  action  poursuivait  le  dit  de- 
mandeur pour  dommages  résultant  au  dit  demandeur  de  ce 
qu'une  chaussée  construite  sur  la  rivière  Boisclair,  par  le 
dit  défendeur  avait,  par  des  vices  de  construction,  retenue 
le  bois  que  le  dit  demandeur  faisait  descendre  le  printempif, 
dans  la  dite  rivière,  et  lui  avait  causé  les  dommages  qu'il 
réclamait.  Le  défendeur  appuiait  ses  prétentions  sur  ie# 
provisions  de  l'acte  19me.  et  20me.  Vict.,  chap.  140. 

Il  fut  prétendu  de  la  part  du  demandeur  que  le  statut 
cité  n'avait  aucune  application  A  la  cause,  et  ne  don- 
nait pas  le  droit  ^  un  propriétaire  de  s'emparer  de  la  pro- 
priété de  son  voisin,  pour  construire  une  chaussée, — mais» 
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seulement,  d'exploiter  tout  cours  d'eau  qui  borde  ou  tra- 
Terse  sa  propriété  en  construisant  des  chaussées,  ponts,  ou 
autres  choses,  de  telle  manière  qu'ils  ne  nuiraient  pas  aux 
autres  propriétaires  ;  et  que,  si  le  statut  en  question  avait 
aucune  application  à  la  chaussée  construite  par  le  défen- 
deur, il  irait  à  établir  Paction  du  demandeur  pour  le  dom- 
mage qu'il  en  avait  souffert,  et  lui  donnerait  le  droit  de 
faire  démolir  la  dite  chaussée,  suivant  les  conclusions  de 
sa  déclaration. 

Per  Curiam.  L'action  du  demandeur  est  bien  fondée, 
et  il  n'y  a  pas  de  doute  que  sous  les  provisions  du  statut 
qui  a  été  cité,  le  défendeur  n'avait  pas  le  droit  de  s'em* 
parer  de  la  propriété  du  demandeur,  de  l'autre  côté  de  la 
rivière,  pour  la  construction  de  la  chaussée.  Le  statut  en 
question  donne  le  droit  aux  propriétaires  riverains  de 
construire  des  ponts,  chaussées,  etc.,  de  telle  manière,  seu- 
lement, à  ce  qu'ils  ne  nuiront  point  aux  autres  proprié- 
taires ;  et  il  pourvoit  expressément  à  ce  que,  si,  par  telle 
érection,  aucun  dommage  est  causé  aux  autres  proprié- 
taires, celui  qui  a  construit  les  ponts,  chaussées,  etc.,  sera 
responsable  pour  les  dommages  ainsi  soufferts  ;  et  qu'à 
défaut  de  paiement  de  tels  dommages,  il  sera  tenu  de  dé- 
molir les  travaux  qu'il  aura  ainsi  construits. 

Quant  au  reste,  la  conclusion  du  demandeur  pour  dom- 
mages est  déboutée  faute  de  preuve. 

**  La  Cour  etc.,  considérant  que  le  défendeur  a  procédé 
à  la  preuve  au  mérite,  nonobstant  son  exception  temporaire 
'filée  en  cette  cause,  déboute  le  défendeur  de  sa  dite  excep- 
tion ;  et,  considérant  que  le  défendeur  est  entré  sur  le  terrain 
•décrit  en  la  déclaration  du  demandeur,  savoir  :  un  terrain 
de  forme  irrégulière,  etc.  etc.,  situé  dans  la  paroisse  de  St. 
«Louis  de  Lotbinière,  et  y  a  fait  ériger  partie  d'une  chaussée 
sans  droits  quelconques,  condamne  le  défendeur  à  dé- 
.molir,  avant  le  premier  juin  prochain,  toute  la  partie  de  la 
dite  chaussée  par  lui  construite  et  érigée  sur  le  dit  terrain 
du  demandeur  ;  et,  à  défaut  de  ce  faire  par  le  défendeur 
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dans  le  dit  délai,  et  icelui  expiré,  la  Cour  pennet  de  faire 
la  dite  démolition  aux  frais  et  dépens  du  défendeur.  Et  la 
Cour  déboute  le  demandeur  du  reste  de  la  demande,  faute 
de  preuve,  sauf  son  recours  comme  il  avisera  ;  et  le  défen- 
deur est  condamné  aux  frais." 

JoLY,  pour  le  demandeur. 

Tessier,  conseil. 

Casault  et  Lanolois,  pour  le  défendeur. 


SUPERIOR  COURT.— QUEBEC. 

Before  : — Merbdith,  Justice. 

(  Cadwallader, Plaintiff. 

No.  1457.  }  vs. 

(  The  Grand  Trunk  Raii«wat  Co.,.  Defendants. 


Held  : — lo.  That  oommoii  oarriors  »re 
TwpoDsiole  for  money  bcnàfidt  taken  for 
travelling  ezpenies  and  personal  ase,  to 
■no  h  a  reaannable  amonnt  as  a  prudent 
person  would  deem  necessary  and  proper 
to  be  placed  in  à  trareller's  trunk. 

2o.  That  where  the  traveller  is  a  ship- 
master, common  carriers  will  be  held 
responsible  for  a  dressing  case,  and  for 
night  classes  or  telescopes,  upon  the  pre- 
sumption that  he  may  reaaonably  have 
thought  they  would  be  useful  to  him  in 
the  course  of  his  intended  voyage  across 
the  Atlantic. 

3o.  That  the  passenger's  oath  to  esta- 
blish the  va'ue  of  the  contents  of  his  lo9t 
trunk  is  admissible  in  such  cases,  .on  the 
ground  of  necessity,  as  no  one  but  himself 
b  likely  to  be  acquainted  with  its  contents. 

4o.  Th<t  oomnon  carriers  are  not  res- 
ponsible for  articles  of  jewelleir,  as  they 
cannot  be  regarded  as  part  of  a  maiC» 
haggagt. 


Jugé  : — Que  les  commissionnaires  sont 
responsables  pour  les  sommes  d'argent 
pour  dépenses  de  voyage,  jusq'à  un  mon- 
tant raisonnable  et. tel  qu'une  personne 
prudente  jugerait  a  propos  de  déposer 
dans  sa  malle  de  ▼o^age 

2o.  Que  les  commissionnaires  seront  dé- 
clarés responsables  dans  le  cas  d'un  voya- 
geur, maître  do  vaisseau,  pour  une  boite  a 
toiletta  et  pour  une  longue  vue  où  téles- 
cope, sur  la  présomption  qu'il  peut  avoir 
cru  que  ces  effets  lut  seraient  utiles  pen- 
dant le  oours  de  son  passage  sur  l'Atlsn- 
tioue. 

3o.  Que  le  termeùt  d*ttn  voyageur  sera 
reçu  pour  constater  la  valeur  du  contenu 
d'une  malle  qui  a  été  perdue,  par  la  raison 
qu'il  est  probable  qu'il  n'y  a  que  lui  qui 
en  coonaiise  le  contenu. 

4o  Que  les  oommissionnaires  ne  sont 
pas  responsables  pour  des  effets  de  joail- 
lerie,  attendu  que  ces  effets  ne  peuvent 
être  considérés  comme  faisant  partie  du 
bagage  d'un  individu. 


Judgment  rendered  the  18th.  December,  1868. 


The  plaintiff,  a  passenger  from  England,  on  arriving  at 
Portland,  placed  his  luggage  in  charge  of  the  defendants 
for  conveyance   to  Pointe   Levy,  for  which  he  received 
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checks.  The  plaintiff  was  a  passenger  on  the  cars  himself 
and  instead  of  going  straight  through  to  Pointe-Levy, 
diverged  at  some  point  on  the  road  and  went  to  Montreal, 
were  be  remained  a  few  days,  and  then  went  to  Pointy 
Levy.  On  application  to  the  defendants  at  the  latter  place, 
he  found  that  one  of  his  checked  trunks  was  lost,  and  it  was 
for  the  value  of  this  lost  trunk  and  its  contents,  that  the 
action  was  brought. 

The  defendants  without  admitting  their  liability  for  any 
of  the  articles  claimed  by  the  plaintiff,  by  a  special  plea 
contended  that  under  any  circumstance  they  could  not  be 
held  liable  for  the  following  articles  claimed  by  the 
plaintiff,  namely  : — a  pair  of  night  glasses  for  sea  use,  of 
the  value  of  £12.  10.  0.  sterling  ;  two  rings  of  the  value  of 
£13.  0.  0.^ sterling;  a  dressing  case  of  the  value  of  £7.  0.  0. 
sterling  ;  and  twenty  seven  sovereigns,  which  the  plaintiff 
alleged  he  carried  with  him  for  travelling  purposes  and 
personal  use. 

Holt,  for  plaintiff,  argued  that  the  defendants  were  liable 
for  the  effects  enumerated,  inasmuch  as  every  travellei 
must  be  supposed  to  have  a  reasonable  amount  of  money 
with  him  for  travelling  expenses  ;  and  that  the  most 
convenient  and  usual  mode  of  carrying  any  small  sum 
other  than  what  was  required  for  immediate  use,  was  to 
place  it  in  a  trunk,  and  this  being  the  general  custom  of 
travellers  the-  defendants  must  be  presumed  to  know  it,  and 
were  therefore  liable  for  all  such  sums  as  travellers  might 
reasonably  be  supposed  to  carry  for  travelling  expenses  and 
personal  use,  and  that  in  such  cases  the  plaintiff's  own 
evidence  was  proof  as  to  the  contents  of  the  lost  trunk  and 
of  the  value  of  the  effects  therein.  (1) 

That  the  delivery  of  the  trunk  in  question  to  the  de- 


rl)  1  Ntwbary,  AdmHj.  Jitp^  p.  496  :— Anirell  on  Carrie»,  Met.  116,  116 aad 
671  :— ADgell  on  Hlchwayt ,  mo.  381  :^8  Bz«li.  Bepto.  p.  437,  and  aathoritiM  tli«rt 
eitod. 
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fendants  was  fally  proved  by  the  production  of  the  "  check*^ 
by  the  plaintiff,  apart  from  any  farther  evidence.  (1) 

AiroERS,  for  defendants,  contended,  that  the  action  couI4 
not  be  maintained  at  all  ;  that  it  was  founded  pn  a 
special  contract  to  convey  or  carry  from  Portland  to  Pointe 
Levy  ; — the  plaintiff  then  instead  of  going  straight  on  to 
Pointe  Levy,  went  to  Montreal,  remained  there  two  or 
three  days,  then  came  to  Quebec^  and  four  or  five  days 
after  demanded  his  trunks  ;  that  the  defendants  had  there- 
fore performed  their  contract  by  bringing  the  alleged  mis* 
sing  trunk  to  Pointe  Levy,  which  it  was  proved  they  had 
done,  and  that  consequently  from  that  moment  their  respon- 
sibilities  as  carriers  had  ceased,  and  they  became  mere 
warehoasemen,  vofoulmres  ou  scmsgages^  or  dépasilairfs  gr»' 
iutls  ;  and  that  therefore  the  plaintiff  not  having  proved 
negligence,  the  law,  under  the  circumstances,  would  not 
presume  negligence,  and  the  action  must  therefore  be  dis- 
missed, (Meredith,  Justice.  Is  it  necessary  to  prove  negli- 
gence to  charge  you  with  failure  as  carriers  to  deliver?) 
No,  but  the  defendants  were  not  liable  as  carriers  beyond  a 
reasonable  time,  and  if  such  reasonable  time  were  allowed 
to  elapse,  then  negligence  must  be  proved,  (8)  That  with  res- 
pect to  wearing  apparel,  the  plaintiff  himself  could  prove  the 
value,  but  that  with  regard  to  jewellery  or  money  his 
evidence  on  oath  was  not  admissible  and  could  not  be  re- 
ceived as  proof,  and  that  even  if  proved  by  other  evidence 
the  plaintiff  could  not  recover  for  it,  that  the  French  law 
obtained  in  this  county  with  respect  to  the  question,  and  the 
whole  subject  would  be  found  fully  and  ably  discussed  in 
"  Rebel,  Traité  de  la  Législation  des  Chemins  de  Fer,  No. 
511,"  where  a  number  of  authorities  would  be  found  col- 
lected and  commented  upon  ;*and  that  it  would  be  found 
there  laid  down,  that  a  passenger  or  traveller  could  not 


(I)  Pierce  on  Amerioui  1Ui1ro«d  Law,  p.  500  :— Aiifell  on  Highwayi,  tee.  S8B.— 
Aevell  M  C^rrien,  aeoe.  476,478  end  479. 

<2l  Angell  on  Ourlen.  aeo.  114,  eod  notei  I  and  2,  and  see   115  and  note  3>— 
.  lb.  Mce.  475,  476,  477,  478  and  481,  aUo  iMf.  303,  304,  317,  318  and  320. 
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recover  for  jewels  and  money,  either  cinder  the  old  or 
according  to  the  new  law  of  France^  unless  the  partie^ 
sought  to  be  held  liable,  were  notified  that  the  trunk 
contained  such  jewels  and  money.  (1) 

HoLTy  in  reply  : — Disputed  the  doctrine  that  the  defen- 
dants' duty  was  at  an  end  as  carriers  when  they  brought  the 
trunk  to  Quebec,  and  besides  it  was  for  them  to  shew  that 
they  had  brought  it  to  Quebec,  which  they  had  not  done. 
That  with  respect  to  the  case  reference  should  not  be  had 
exclusively  to  French  authorities,  because  railway  losses 
were  of  recent  occurrence  and  therefore  American  and  En- 
glish authorities  ought  to  be  referred  to  ;  and  even  in  the 
authority  cited  by  the  defendants.  Rebel,  it  would  be  found 
laid  down  at  page  288,  that  a  reasonable  sum  for  presun^p- 
tive  expenses  of  the  voyage  would  be  allowed. 

Meredith,  Justice. — The  point  in  the  case  which  has 
presented  the  most  difficulty  to  my  mind  is  as  to  whether  a 
reasonable  sum  of  money,  carried  bond  fide  for  travelling 
purposes,  can  be  considered  as  part  of  the  luggage  of  a 
traveller  so  as  to  fa^^ten  a  liability  upon  a  common  carrier. 

The  opinions  of  TouUier  and  Duverg*ier  have  been  cited 
by  the  learned  counsel  for  the  defendants  as  being  in  their 
fa\or,  and,  to  some  extent  they  certainly  are  so. 

Those  authors,  in  effect,  put  the  following  question. 
*^  Mais  (les  voituriers)  sont-ils  tenus  de  restituer  le  montant 
"  des  sommes  d'argent,  ou  la  valeur  de  bijoux  que  les  ex- 
"  péditeurs  auraient  placés  dans  leurs  malles  sans  les  dé- 
**  clarer  autrement  que  sous  le  nom  générique  d'effets." 
.And  they  both  answer  the  question  in  the  negative  ;  and 
cite,  as  supporting  their  vipws,  an  arret  of  the  Cour  de 
Bruxelles,  of  the  28th.  April,  1810  ;  en  arrêt  of  the  Cour  de 
Paris,  of  the  2nd.  April,  1811  ;  the  opinion  of  Lamoignon 


(1)  19  DaT«ivi«r,  Oontnt  d«  Louage,  No.  329:— lime.  TonlUer,  Contrat  dm 
Lounge,  No.  2^  :  -Laeombe,  vbo.  Coohe  :  ^Bépertoire,  yboi  MoBBâget  :— 1  vol. 
AmeriMD  Bailwaj  Caioi,  pp.  406  to  410. 
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with  respect  to  the  liability  of  hotel-keepers^  (which  I  have 
not  been  able  to  find,)  and  a  passage  in  the  Nouveau  De- 
nisart,  under  the  word  Avbergisie.  And  the  learned  Coun- 
sel for  the  defendants  has  also  cited  Rousseau  de  La 
Combe,  verbo  Coches^  and  Guyot's  Repertoire,  verbo  ûies- 
sager^  as  showing  what  the  law  in  France  formerly  was 
on  this  subject. 

The  authorities  above  cited  clearly  establish  that,  as  a 
general  rule,  common  carriers  cannot  be  made  liable  for 
money  or  jewelry  as  part  of  the  luggage  of  a  traveller;  but 
they  do  not  discuss  the  question  as  lo  whether  a  small  sum, 
intended  merely  for  travelling  expenses,  may  not  be  con- 
sidered part  of  a  traveller's  luggage  ;  and,  therefore,  be 
treated  as  an  exception  to  the  general  rule  which  they  lay 
down.  The  arret  of  the  5lh.  January,  1627,  of  which  a 
note  is  given  by  Rousseau  de  La  Combe,  under  the  word 
Coches  J  and  which  is  referred  to  by  all  the  subsequent 
writers,  was  rendered  against  a  hotel-keeper;  and,  so  far 
as  I  can  see,  from  the  note  given,  decided,  in  general  terms 
merely,  that  hotel-keepers,  ^'  ne  sont  pas  tenus  de  la  perte 
"  de  l'argent,  s'ils  n'en  sont  chargés  par  leurs  registres." 

The  passage  in  the  Nouveau  Denisart,  referred  to  by 
Touiller  and  Duvergier,  is  as  follows,—-"  on  n'est  pas  libre 
^^  d'ailleurs  de  rendre  des  aubergistes  responsables  de 
*^  sommes  indéfinies,  en  supposant  dans  des  malles  des 
"  effets  précieux,  tels  que  des  diamans  et  des  bijoux,  qui 
"  ne  seraient  pas  présumés  y  être. — En  pareil  cas,  il  faut 
"  dénoncer  à  l'aubergiste  qu'on  est  porteur  d'efiets  pré- 
"  cieux  dont  on  le  charge  nommément.  Hors  ces  cas  par- 
**  ticuliers,  la  seule  déclaration  des  plaignans,  pourvu  que 
"  d'ailleurs  ils  jouissent  d'une  réputation  saine  et  entière, 
^^  suffit  pour  faire  condamner  Taubergiste  à  la  restitution 
"  des  effets  que  ceux-ci  articulent  avoir  perdus." 

An  authority  to  the  same  effect  will  be  found  in  Guyot'a 
Repertoire,  verbo  Messager^  11  vol.  p.  488. 
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*^  Avant  1681,  on  faisait  difficaltê  lorsque  des  effets  «e 
^  trouvaient  perdus  par  la  faute  ou  négligence  d'un  maître 
^  de  messageries,  ou  de  ses  facteurs,  de  le  condamner  à 
^*  rendre  la  valeur  au  propriétaire,  sur  la  déclaration  dé* 
^*  taillée  que  celui-ci  en  donnait,  et  qu'il  affirmait  véri* 
^  table/' 

On  the  18th.  June,  1681,  however,  the  officers  of  the 
Chalelet  de  Paris^  made  a  regulation  (the  validity  of  which 
was  frequently  disputed)  limiting  the  liability  of  oomsion 
carriers,  in  relation  to  valises,  trunks,  and  other  packages, 
under  lock  and  key  ;  (1)  and  an  arret  dm  Cametlj  of  the 
ïth.  August,  1775,  (*)  seems  to  have  had  the  effect  of  revi» 
ving  the  regulation  to  which  I  have  just  alluded  ;  but  as 
neither  the  regulation  o(  1681,  nor  the  arréi  reviving  it 
have  force  of  law  here,  it  is  needless  to  dwell  upon  them  ; 
4tnd  I  refer  to  them  merely  for  the  purpose  of  showing  that 
any  judgments  rendered  under  their  influence  cannot  be  of 
authority  with  us. 

Passing  from  the  old  law  of  France  to  the  modem  arrets 
cited  by  Toullier  and  Duvergier,  I  would  observe  that  the 
arret  of  the  Cour  de  Bruxelles,  already  referred  to,  and 
bearing  date  the  18th.  April,  1810,  was  rendered  with 
respect  to  a  sum  of  money  which  could  not  have  been 
intended  merely  for  immediate  travelling  expenses;  na* 
mely  a  sum  of  4000  francs.  As  to  the  arret  of  the  Cour  de 
Paris,  of  the  Snd.  April,  1811,  also  referred  to  by  Toullier, 
he  does  not  give  the  value  of  the  jewels  and  money  alleged 
in  that  case  to  have  been  lost  ;  nor  is  the  value  given  in 
the  report  of  the  case  by  Sirey,  (which  I  have  examined,) 
but  I  see  nothing  to  lead  to  the  belief  that  the  money  lost 
was  intended  for  travelling  expenses. 

Bosquet,  in  his  Dictionnaire  de  Droit,  under  the  wont 
Voiturier^  after  referring  to  the  opinion  of  Duvergier,  says.—» 


(1)  OnjfoCi  B«p.  Tol.  11,  p.  488. 

(2)  GayoC»  S»p.  rU.  II,  p.  «88. 
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^  Maïs  je  ne  partage  pas  cette  dernière  opinion  ;  car,  dé* 
"^  cider  en  principe  que  les  entrepreneurs  de  voitures  ne 
^  sont  pas  responsables  de  l'argent  non  déclaré,  ce  serait 
^*  diminuer  les  obligations  auxquelles  ces  entrepreneurs 
^  sont  tenus,  et  créer  une  exception  qui  n'est  pas  dans  la 
^*  loi. — C*est  au  reste  aux  magistrats  à  apprécier  les  cir<* 
'^  constances  où  ils  peuvent  admettre  ou  rejeter  la  de- 
'^  mande  du  voyageur,  suivant  qu'elle  leur  parait  bien  ou 
^*  mal  fondée.*' 

Troplong,  expresses  a  very  decided  opinion  upon  the 
particular  point  now  under  consideration  ;  and,  so  far  as  1 
know,  he  is  the  only  French  author  who  nuJces  the  dis- 
tinction between  money  carried  for  immediate  use»  and 
money  carried  for  transportation,  or  for  any  such  purpose. 
He  says, — ^'  Les  entrepreneurs  doivent  savoir  que  les  malles 
'*  des  voyageurs  codtiennent  ordinairement  de  petites 
*^  sommes  d'argent,  par  exemple  de  500  ou  1000  franco, 
**  plus  ou  moins,  nécessaires  aux  besoins  du  voyage,  et 
••  aux  premières  dépenses  d'arrivée,  c'est  ce  qui  se  pra* 
**  tique  habituellement,  et  très  légitimement  ;  et  ils  doivent 
*^  mesurer  sur  cet  usage,  leur  vigilance  et  leur  précau- 
^*  tion/'  (1) — He  then  refers  to  the  opinion  of  Toullier,  and 
to  the  passage  in  the  Nouveau  Deni«art,  already  referred 
to,  and  continues  thus, — ^^  Ici,  il  ne  s*aglt  plus  de  sommes 
^  indéfinies  ;  le  juge  n'admet  l'affirmation  que  dans  la  me- 
*^  sure  raisonnable  que  j'indiquais  à  l'instant,  et  diaprés  les 
**  règles  d^équité  données  par  Tarticle  1369,  c^esi  un  point 
**  çue  le  système  que  je  combats  perd  sans  cesse  de  vue.  Il  ne 
'*  s'agit  pas  non  plus  d^objets  qui  ne  soient  pas  présumés 
"  être  dans  les  malles  ;  car,  la  présomption  est  au  contraire 
*^  qu'ils  y  sont." — In  support  of  this  view,  the  learned 
author  cites  an  arret  of  the  Cour  de  Montpellier  whioh 
condemned  a  common  carrier  to  pay  to  a  traveller  in  ad* 
dition  to  the  value  of  the  wearing  apparel  in  his  trunk,  « 
sum  of  800  francs,  which  he  had  placed  there. 


(I)  TloploBg,  tiODtgt,  Ho.  950f  11  «•i  p.  lYi. 
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ÂQ  appeal  from  this  judgment  was  rejected,  on  the  10tb« 
April,  1828,  by  the  Court  of  Cassation,  (Henrion  de  Pansey, 
then  being  president  of  that  Court,)  by  an  arret  worded  as 
follows, — "  Attendu  que  l'arrêt  de  la  Cour  de  Montpellier 
^^  est  motivé  plutôt  en  fait  qu'en  droit;  quil  ne  juge  pas 
^^  d'une  manière  absolue  que  les  entrepreneurs  de  voitures 
^^  publiques  sont  responsables  indéfiniment  de  l'argent  con- 
^Vtenu  dans  les  malles  ou  valises,  et  non  formellement  dé- 
*'  claré  par  les  voyageurs  ;  que  sa  décision  est  principa- 
^'  lem<^nt  basée  sur  ce  qu'il  résultait  des  faits  et  circons- 
^^  tances  particulières  de  la  cause  que  l'affirmation  du 
*^  voyageur  était  conforme  à  la  vérité,  et  que  de  cette 
^^  appréciation  de  circonstances,  il  ne  peut  sortir  aucune 
"  violation  des  lois,  rejette  etc." 

By  an  arréi  of  the  Cour  Royale  d'Alger,  of  the  16ih. 
December,  1846,  that  Court  held. — i*  En  cas  de  perle  d'ob- 
'*jets  non  enregistrés,  et  que  des  voyageurs  réclament, 
"  comme  les  ayant  apportés  avec  eux,  tel  qu'une  malle, 
"  la  valeur  de  cette  malle  doit  être  estimée  alors  même 
"  qu'elle  serait  déclarée  contenir  des  effets  et  de  l'argent, 
^^  diaprés  des  présomptions  abandonnées  à  l'appréciation 
"  des  juges."  (1) 

The  sum  allowed  in  this  case  was  1S50  francs  }  but  it  is 
proper  to  observe  there  was  evidence  that  the  traveller  had 
received  the  money  in  question  at  the  commencement  of 
her  journey. 

The  authors  of  the  collection  cited  from,  in  notes  3  and  4 
to  the  foregoing  case,  refer,  I  may  say,  to  all  the  foregoing 
authorities  ;  and,  after  giving  the  passages  from  Troplong, 
above  cited,  add, — ^^  La  même  doctrine  est  partagée  par 
*'  MM.  Currasson,  Compet.  des  Juges  de  Paix  t.  2,  p.  303, 
"  No.  29;  Vanhappel  au  contrat  de  Louage,  pp.  13,  31  ; 
*^  et  cette  dernière  opinion  déjà  consacrée  par  les  déci- 
^^  sions  citées  en  commençant^  a  été  admise  par  le  présent 
«  arrêt." 


(l)  Dalloi,  Jar.  Fr.  1847,  2  put,  p-  L 
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On  «the  17th.  March,  18|7,  the  Cour  Royale  de  Douai 
rejected  the  claim  of  a  traveller  for  1100  francs^  money 
contained  in  a  trunk  lost  by  a  Railroad  Company,  on  the 
ground  that  the  money  was  in  the  trunk  for  tmnaportation, 
and  not  for  personal  use,  one  of  the  considérants  of  the 
arret  is  as  follows. — "  Que  ces  principes  peuvent  d'autant 
moins  souffrir  de  difficultés  dans  la  cause,  qu'il  ne  s'agit 
pas  d'une  somme  modique  qui  aurait  été  placée  par 
Dnpen,  dans  sa  malle,  pour  subvenir  aux  frais  de  sa  route, 
et  qui  pourrait  à  ce  titre  être  considérée  comme  Pacccessoire 
de  son  voyage^  mais  d'une  somme  de  1100  francs  qui  serait, 
de  son  propre  aveu,  le  produit  de  diverses  recettes  qu'il 
aurait  faites  dans  une  tournée  commerciale  ;  et  qu'il  aurait 
voulue  transporter  de  Lille  à  Arras/^  (1) 

The  Tribunal  Civil  de  la  Seine,  by  a  judgment  bearing 
date  the  16th.  January,  1861,  not  only  adopted,  but  went 
beyond  the  opinion  of  Troplong,  already  cited,  «nd  the 
last  mentioned  judgment  was-  confirmed  by  the  Court  of 
appeals  on  the  12th.  Jannary,  1862,  Mr.  Troplong  being 
himself  first  president  of  the  Court  at  that  time.  Having 
thus  noticed,  as  succinctly  as  I  could,  the  leading  French 
authorities  on  this  snbject,  within  my  reach  ;  and  there 
being,  so  far  as  I  am  aware,  no  English  decisions  as  to 
the  .particular  point  now  under  notice,  {%)  I  will  briefly 
advert  to  the  American  cases  to  which  my  attention  was 
drawn  by  the  learned  counsel  who  argued  this  case, 
almost  all  of  these  cases  which  I  have  had  it  in  my  power 
to  examine  are,  I  find,  correctly **  noticed  in  Mr.  AngelPs 
work,  published  last^K^ar,  on  the  law  of  Highways  ;  and 
I  will  therefore  read  Hi/  analysis,  as  I  may  call  it,  of  these 
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(1)  ])»Uoi.  Jar.  0611. 1852,  2  put  p.  294,  aee  alao  ui  impottaot  arrît^  «uns 
worl^  ToL  1846,  1  part.  mo.  192. 

(2)  Thit  if  piobftblj  owing  to  the  pioftoloiu  of  tho  11th.  Goo.  IV,  «ad  1  Wm.  IV. 
Cap.  68.—"  An  Act  for  tho  more  effiolont  protooiion  of  mail  oontimeton,  staM  ooach 
**  ^ropriolon,  and  other  oommon  oarrian  for  hire,  againat  the  loti  of;  or  i^vrj  to, 
*'  paroala  or  paokagei  delivered  to  them  for  conToyanoe  or  oiutodj,  tho  yalaa  and 
<*  oontonte  of  which  ihall  not  be  declared  to  ihem  bj  the  ownen  thereof." 

Thia  Aot,  with  a  groat  nnmber  of  caaea  in  relation  to  it  will  be  fbond  in  OhiHy 
Md  Holmof*  Stetiitei,  toL  1,  p.  92,  v6o.  Oarrien. 
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cases.*— Mr.  Angell  says,  (1) — •*  So  carriers  are  not  liable 
^'  for  large  sums  of  money,  as  baggage,  taken  for  the  par- 
"  pose  of  transportation.  In  the  case  of  the  Orange  Connty 
"  Bank  vs.  Brown,  (2)  it  was  held  that  the  owner  of  a 
"  steamboat  used  for  carrying  passengers  was  not  liable  for 
^^  a  trunk  containing  a  large  sum  of  money,  brought  on 
"  board  by  a  passenger  as  baggage,  the  object  being  the 
"  transportation  of  money.  In  Weed  vs.  Saratoga  and 
^<  Schenectady  Railroad,  Co.,  (3)  it  was  held  that  a  railroad 
^^  company  was  liable  for  money  in  a  trunk,  to  a  reason- 
^  able  amount  for  travelling  expenses,  as  baggage.  In 
^  that  case  the  sum  was  $285,  in  the  trunk  of  a  passenger 
**  from  Samtoga  to  New  York.  In  the  case  of  the  Orange 
'^  County  Bank  vs.  Brown,  above  cited,  it  was  supposed, 
'^  although  not  expressly  adjudged,  that  money  for  tra- 
^*  veiling  expenses  might  be  carried  as  baggage  at  the  risk 
^  of  the  carrier.  But  in  the  case  of  Handkins  vs.  Hoffman, 
^^  a  doubt  was  expressed  whether  any  money  could  be 
^*  considered  as  baggage." 

In  a  note,  the  author  refers,  however,  to  the  case  of 
Bomer  vs..  Maxwell,  (Tenn.  R.,  621,)  in  which  the  word 
baggage  was  held  to  include  only  such  articles  as  are  ne- 
cessary for  the  personal  convenience  of  the  traveller,  and 
not  to  embrace  money,  in  that  case  $160.  The  number  of 
Angelas  work,  of  which  I  have  already  given  a  part,  con- 
eludes  as  follows. —  "  Upon  consideration  of  the  whole 
•*  subject,  and  referring  to  ♦He  cases,  the  Court  have  come 
«  to  the  conclusion  that  m^^uèy,  bona  fide  taken  for  travelling 
**  expenses  and  personal  use,  may  properly  be  r^arded 
**  as  forming  part  of  a  traveller's  bag^^^^e." 

Mr.  Pierce,  in  his  work  on  American  Railway  Law, 
published  in  1857,  refers  to  all  the  foregoing  American 
cases,  and  to  some  others,  and  gives  his  view  of  the  law 

(1)  Annll  OD  Hiffbw«y8,  No.  381,  p  376. 

(2)  9  Wendell.  (N.  Y.i  R.,  86 

(3)  19  Wendell,  (N.  Y.)  R,  634 
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o&  the  subject  as  follows. — *^  Money,  bond  fide  taken  for 
*^  traTelling  expenses  and  personal  use,  to  such  a  reason- 
^  able  amount  as  a  prudent  person  would  deem  necessary 
"  and  proper,  may  be  placed  in  the  traveller's  trunk,  for 
*'  which  the  Company  will  be  responsible  as  a  common 
*^  carrier  ;  but  it  will  not  be  responsible  as  such  for  money 
^*  so  carried,  when  intended  for  trade,  investment  or  trans- 
"  portation/' 

Chief  Justice  Redfield,  (of  the  State  of  Vermont,)  in  his 
valuable  treatise  on  the  law  of  Railways,  (Edition  of  1858,) 
9ays. — ^^  But  Railways  as  carriers  of  passengers  are  not 
^^  liable  for  money  which  passengers  may  carry  as  baggage 
>^^  beyond  a  reasonable  sum  for  totLvelliog  expenses.  The 
*^  passenger  is  allowed  to  take,  not  only  money  sufficient 
"  to  defray  the  ordinary  expenses  of  the  journey  contem- 
'^  plated,  but  any  reas^mable  sum,  in  addition,  for  such 
"  contiàgencies  as  are  not  improbable.'' 

This  rule  of  law,  on  this  subject,  as  above  laid  down 
by  Angell,  Pierce,  and  Chief-Justice  Redfield,  seems  to 
me  to  be  reasonable  and  just,  and  in  accordance  with 
the  principles  of  our  own  law  ;  and,  after  giving  to  the 
conflicting  authorities  to  which  I  have  adverted,  the  best 
consideration  in  my  power,  I  have  come  to  the  conclusion 
to  act  upon  it  in  the  present  instance,  in  so  far  as  regards 
the  money  claimed  by  the  plaintiff,  which  I  think  cannot 
be  deemed  an  unreasonable  sum,  considering  that  the 
plaintiff  had  just  arrived  from  and  was  about  to  return  to 
England.  In  coev^ction  with  this  branch  of  the  case,. 
I  will  merely  add  that  on  this  continent  where  the  tra-- 
veiling  community,  except  in  large  cities,  have  not  the 
protection  of  a  police  force,  it  might  be  dangerous  to  hold, 
as  a  general  rale,  that  travellers  should  carry  on  their  pei^ 
sons  all  the  money  intended  for  their  travelling  expenses, 
such  a  rale  might,  I  apprehend,  lead  not  only  to  thefts  from 
the  person,  but  to  robberies* 

The  other  articles,  the  value  of  which  is  claimed  by  the 
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plaintiff,  I  will  endeavour  to  dispose  of  in  a  few  words.  I 
allow  the  dressing  case  as  an  article  which  may  form  part 
of  the  baggage  of  any  person  in  the  same  rank  of  life  as 
the  plaintiff;  I  allow  the  night  glasses  or  telescopes  for  sea- 
use,  becaase  the  plaintiff,  as  a  ship-master,  may  reason- 
ably have  thought  they  might  be  useful  to  him  in  the 
course  of  his  passage  across  the  Atlantic. 

The  claim  for  £1S,  value  of  the  two  rings,  I  disallow.  I 
do  not  think  jewellery  ought  to  be  regarded,  and  I  do  not 
find  any  cftse  in  whicn  it  has  been  regarded,  as  part  of  a 
man's  baggage.  (1) 

The  liability  of  coia*^n  carriers,  as  all  the  authors 
admit,  lias  already  beenScarried  very  far  ;  and  to  extend  it 
as  regards  jewelleiy,  would  encourage  fraud.  It  is  easy  to 
say  what  sum  may  be  considered  to  have  been  reasonably 
set  apart  for  the  expenses  incident  to  a  journey,  but  it 
might  be  veiy  difficult  to  limit  a  claim  for  jewellery. 

The  question  as  to  the  liability  of  the  company,  as  was 
justly  observed  by  the  learned  counsel  for  the  defendants, 
is  quite  distinct  from  the  question  as  to  the  proof  to  be 
adduced  by  the  plaintiff^  but  it  is  to  be  recollected  that  the 
ground,  and  the  only  ground,  upon  which  the  defendants  can 
be  held  liable  for  the  mcmey  and  articles  above  enume- 
rated, is  tbat  they  formed  part  of  the  plaintiff's  baggage  ;  (2) 
and  if  they  ought  to  be  regarded  in  that  light,  then  there 
is  exactly  the  same  reason  for  receiving  the  plaintifi's  eath 
as  to  them,  that  there  is  for  receiving  his  oath  as  to  any 
other  .part  of  the  contents  of  the  missin^irunk. 


The  general  rule  in  the  United  States,  appears  to 
^^  that  after  the  passenger  has  proved  the  delivery  of  his 
-^^  trunk  to4he  compimy,  and  the  non-delivery  by  it,  he  is  a 

'  (1)  Id  Mo.  GUIf  ts.  Bowtnd,  3  Bmrr^  Pwnii.  Rj  451.  and  in  Brooket  vs.  Piokwiek, 
4  Bioff.  Bap.,  218,  the  jeweUtfy  sUowed,  (and  I  think  properij  aUofrad)  Monged 
to  ladiM  :— 2  AmvrioMi  RaUwav  OM«f,  p.  366. 

(2)  The  arrêt  of  the  17th.  Mardh,  1847,  apoakf  of  a  gmall  anm  (Minnio  modi^vo) 
•el  apart  bj  a  trareUer  fîMr  Uf  penonal  we,  ai  "  facecMoirtf  de  sçn'bqgqgeJ^ 


^^  competent  witness  to  prove  its  contents  and  value."  (1) 
And  this  evidence  is  held  admissible  on  the  ground  of  ne- 
cessity, as,  in  most  cases,  no  one  but  the  passenger  is 
likely  to  be  acquainted  with  its  contents. 

The  authorities  already  cited  from  Guyot*s  Répertoire, 
and  the  Nouveau  Denisart,  show  that  the  rule  of  the  Ameri- 
can law  is  in  accordance  with  our  own  law  on  this  subject  ; 
and,  as  in  this  case  the. loss  by  the  defendants  of  the  plain- 
tijBT's  trunk  is  proved  beyond  doubt,  I  am  of  opinion  the 
plaintiff  has  a  right  to  be  heard  upon  the  serment  supptéMre 
as  to  the  contents  of  his  trunk  and  their  value. 

Holt  and  Irvinb,  for  plaintiff^ 

Lkuèvrs  and  Angers,  for  defendants.. 


(I)  Pione  <m  American  Railwaj  Law,  p.  301.    In  flonth  Carolina  the  plaintiff 
eannoi  be  examined,  but  in  tbe  àbeenoe  of  proof,  as  to  the  contents  of  a  trunk  loit, 

and  their  ralne,'  '      " 

which  thoT  in  1 
Vaye,  No.  385, 

Oanow,  B.,  charged  the  jury  as  follows  —**  It  very  often  happens  that  persons  paek 
"  their  own  clothes;  and  in  such  oases  it  must  be  impossible  to  give  eyidenee  of  the 
**  precise  contents  of  their  boxes  or  portmanteaus.  I  should,  therefore,  reoom- 
"  mend  yon,  if  jon  find  for  the  plaintiff,  to  give  damages  proportioned  to  the  value 
"  of  the  articles  which  you,  in  your  Judgment,  think  the  box  might  and  did  fairiy 
"contain." 


No.  ses. 
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SUPERIOR  COURT.— QUEBEC. 
Before  z—Mbrsdith,  Justice. 
Stbiks ••  Plaintif. 

McDovALD, Defendant 

and 
RoBSBTSoify Opposant. 

and 
SnoBS, Opposant. 


Held  :— That  ft  person  who  ooiimbU 
lo  the  hypoiheeation  in  favor  of  another, 
of  real  estate  already  hypotheeated  in 
hifl  own  favor,  will  be  held  to  have 
waived  his  priority  of  mortgage  in  favor 
of  the  oreditor  obtaining  snâi  sabser^ent 
morlffaoTA.  *  r\ 


mortgage. 


Jugé  :— Qn'nne  personne  qui  oooeeot 
i  oe  qu'on  immeuble  qui  lui  est  d^4  by- 
pothM^ué  soit  hypothéqué  en  faveur  d'un 
autre,  sera  ornsée  avoir  consenti  à  céder 
son  rang  d'hypothèque  en  faveur  du  cré- 
anoier  hypothécaire  subséquent 


Judgment  rendered  the  17th  February  1859. 


The  defendant  sold  to  one  Peter  Smith  certain  real  estate, 
in  consideration  of  the  sum  of  £1700  ;  which  sale  was 
duly  registered.  Some  months  subsequently*,  the  defendant 
and  the  said  Smith,  entered  into  a  notarial  obligation  in 
favor  of  Symes,  the  plaintiff,  by  which  they  acknowledged 
to  owe  him  £10,000,  and  jointly  and  severally  promised  to 
pay  that  sum  with  interest  in  ten  years  ;  and  for  the  due 
payment  of  this  sum  and  interest,  the  defendant,  and  Smith, 
acting  jointly,  hypothecated  the  real  estate  acquired  by 
Smith  from  the  defendant  as  above  mentioned,  and  upon 
which  the  defendant  held  a  bailleur  de  fonds  claim  for  the 
amount  of  the  purchase  money,  £1700.  This  deed  of  obli- 
gation was  duly  registered.  The  de^ndant  afterwards 
transferred  his  bailleur  de  fonds  claim  to  Robertson,  the 
opposant,  and  the  real  estate  so  sold  by  the  defendant 
to  Smith,  and  hypothecated  by  them  both  to  Symes,  was 
brought  to  sale  in  the  cause.  Robertson  then  filed 
an  opposition  for  the  bailleur  de  fonds  claim  so  transferred- 
to  him,  and  Symes  also  filed  an  opposition  claiming  the 
£10,000  for  which  the  real  estate  in  question  was  hypothe- 
cated to  him  by  the   defendant  and   Smith.     Symes   also 
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contested  tfae  opposition  of  Robertson  as  representing  Me- 
Donald,  the  defendant,  on  the  ground  that  McDonald ,  by 
consenting  to  the  mortgage  in  favor  of  Symes,  in  effect 
waived  his  prior  paiUeur  de  fonds  claim,  in  so  far  at  least 
as  he  Symes  was  concerned,  and  that  he  Robertson  could 
exercise  no  further  or  greater  right  by  the  transfer  than  Mc- 
Donald himself  possessed. 

Stuast,  a.  for  Robertson,  contended,  that  the  mere  pre- 
'sence  of  McDonald  at  the  time  of  the  passing  of  the  deed 
giving  the  mortgage  to  Symes,  was  not  of  itself  sufficient 
to  cause  his  mortage  to  be  postponed  in  favor  of  that  of 
Symes  ;  that  the  mere  presence  of  an  hypothecary  creditor, 
whether  as  a  witness,  or  otherwise,  at  the  granting  of  a 
subsequent  mortgage  was  not  sumcient  of  itself  to  operate 
as  a  renouncement  of  his  claim  in  favor  of  such  subsequent 
mortgage  ;  (Mjbredith,  Justice  :  In  other  words,  does  the  fact 
of  McDonald  being  a  party  to  the  deed  granting  such  sub- 
sequent mortgage,  operate  as  a  postponement  of  his  prior 
mortgage  ?)  It  is  pretended  that  in  no  case  can  the  presence 
of  an  hypothecary  creditor  operate  as  a  postponement  of  his 
mortgage,  except  such  préférence  is  expressly  given  by  the 
deed  granting  such  subsequent  mortgage — ^unless  founded 
upon  the  supposed  fraud  of  the  creditor  in  concealing  or 
keeping  silent  as  to  the  existence  of  his  prior  mortgage  ;  (1) 
Now  in  this  case  no  such  charge  can  be  preferred  against 
McDonald,  for  not  only  was  his  mortgage  duly  registered 
before  the  granting  of  the  subsequent  mortgage  to  Symes, 
but  allusion  is  made  to  his  hypothèque  in  the  very  deed 
giving  a  mortgage  to  Symes,  and  therefore  Symes  must 
be  presumed  to  have  been  aware  of  McDonald^s  prior 
mortgage,  and  if  he  was  desirous  of  having  a  preference 
over  it,  he  ought  to  have  had  sueh  preference  stipulated 
and  expressed  in  the  deed,  not  having  done  so,  he  must 

(I)  9  NoavflAQ  DeniMrt,  ybo.  Hypoihèqao  :— 8  OnTot,  Kép.  ybo.  Hypothèque  : 
—3  I>oiii*t,  tit  1,  p.  365  :— 2  Lord  Ooke'B  Institates  p.  66,  tioUmî  2  Tabeao.  Droit 
Oonsnlairo,  Mr.  2,  tit.  12,  oftp.  3.  p.  366  :— 4  Troplong,  Priviléget  et  Hypothèqnea, 
pp.  34,  38,  Nog.  869,  871  :— 2  Grenier,  Hyothèqnes.  p.  453,  no.  608  :— BJeard,  Do- 
utions, Art.  1,  oap  4,  no.  1260  :— Pothier^  Hypothèque,  c»p.  3,  p.  65  :— 9  Anoien 
P»Uoi,  Tbo.  Hypothèque  et  Privilege,  oap.  2.  a.  9,  no.  4,  page  421. 
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be  presnmed  to  have  relied  upon  such  subsequent  mortgage 
without  preference  over  McDonald's  claim.  And  it 
would  be  a  manifest  injustice  to  Robertson,  who  was  the 
bond  fide  holder  of  the  assignment,  to  grant  a  preference 
to  Symes,  as  he  could  say  to  Symes,  you  were  aware 
of  McDonald's  prior  mortgage  at  the  time  the  deed  was 
passed,  and  you  did  not  think  proper  to  stipulate  that 
you  should  have  a  preference  over  it,  and  by  your  omission 
to  do  so,  I  was  induced  to  pay  away  my  money  and  ac- 
cept an  assignment  from  McDonald  of  his  prior  claim,  and 
now  you  want  to  deprive  me  of  my  righis,  and  to  obtain  a 
preference  over  my  prior  claim  so  assigned  to  me  by 
McDonald  ; — Symes,  iChe  were  desirous  of  obtaining  a 
preference  over  McDonald's  claim^  ought  to  have  had  such 
preference  stipulated  in  the  deed,  and  not  having  thought 
proper  to  do  so,  he  must  abide  by  the  consequences. 

Bossé,  for  Symes,  maintained,  that  the  principle  of  law 
was  perfectly  clear  upon  the  point,  that  an  hjrpothecary 
creditor  who  became,  as  McDonald  had  in  the  case,  a 
party  to  a  deed  granting  a  subsequent  mortgage  in  favor  of 
a  third  party,  must  thereby  be  presumed  to  give  a  prefe- 
rence to  such  subsequent  mortgage  and  to  give  it  priority 
over  his  own  claim,  and  that  if  he  wished  to  avoid  thisf, 
and  to  preserve  the  priority  of  his  own  mortgage,  he  must 
expressly  stipulate  for  its  preservation  by  a  special  clause 
in  the  deed  granting  such  subsequent  mortgage  to  which  he 
is  a  party  ;  (1)  and  that  McDonald  not  having  done  so 
he  must  be  considered  as  having  given  a  preference  to 
Symes'  claim,  and  besides  that  he  had  in  and  by  the  deed 
giving  the  hypothec  to  Symes,  agreed  and  undertaken  to 
faire  valoir  in  favor  of  Symes  ;  and  that  Robertson  by  the 
assignment  could  acquire  no  greater  right  from  McDonald 
than  McDonald  himself  possessed,  and  therefore  the  contes- 
tation must  be  maintained. 


(I)  6  Proudhon  do  rUiufniit,  Nos.  2172  A  2180:— 20  Dnruitoii,  d.  604,  Km. 
297  to  301  :— 2  Troplong,  PrivUègM  et  Hypothéquai,  édition  Bolge,  p.  338,  00.872, 
•t  notes,  ud  aatheritiee  there  referred  to  :— 2  PersU,  Regime  Hypothécaire,  p  261  :-- 
Laeombe,  Tbo.  Hypothè<{iie,  p.  340,  i.  12:— 1  Teolet  et  D'AaWUteii,  p.  118. 
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.  MsvEBiTHy  Justice. — This  case  has  been  heard  \ 
epposition    of   Alexander  Robertson,  as  the  assi^ 
Angns  McDonald,  and  that  opposition  has  been  conCk, 
by  George  B.  Symes,  also  an  opposant.  ^  \ 

The  question  for  the  consideration  of  the  Court  is,  as  lo* 
whether  the  prior  bailleur  de  fonds  claim  of  Angus  McDo- 
nald, is  to  be  postponed  to  the  subsequent  bypotfaecaiy 
claim  of  Symes,  in  consequence  of  the  co-operation  on  the 
part  of  McDonald  in  the  creation  of  the  mortgage  in  favor 
of  Symes.    The  facts  are  few  and  simple.- 

Angus  McDonald,  by  deed  of  sale  bearing  date  the  27tb. 
day  of  April,  1863,  sold  to  one  Peter  Smith  certain  real 
estate  in  consideration  of  £l7uo  cy.,  and  this  deed  of 
stale  was  duly  registered  on  the  20th.  of  May  of  the  same 
year. 

Some  months  afterwards,  namely,  on  the  15th.  day  of 
November  1853,  the.  same  Angus  McDonald,  and  Peter 
Smithy  entered  into  a  notarial  obligation  in  favor  of  George 
Bums  Symes,  by  which  they  acknowledged  to  owe  him 
£10,000,  and  jointly  and  severally  promised  to  pay  that 
sum,  with  interest,  in  ten  years  ;  and  for  the  due  payment 
of  the  last  mentioned  sum  and  interest,  Angus  McDonald 
and  Peter  Smith,  acting  jointly,  hypothecated  the  real 
estate  acquired  by  Smith  from  McDonald,  by  the  deed  of 
27th.  April  1853,  already  mentioned  ;  and  upon  which, 
McDonald,  under  that  deed,,  had  a  baUleuv  de  fonds  claim 
for  £1700^ 

This  deed  of  obligatioa  was'  afterwards^  namely,  on  the 
18th.  November,  1853,  duly  registered..  Angus  McDonald 
afterwards  transferred  the  bailleur  de  fonds  claim  so  due  to 
him,  to  Alexander  Robertson,  the  present  opposant  ;  and 
the  real  estate  sold  by  McDonald  to  Smith,  and  hypothe- 
cated by  them  both  to  George  B.  Symes  has  been  brought 
to  sale  in  the  present  cause. 
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Rofeerteon  has  filed  an  opposition  for  diis  bailleur  de 
fonds  claim  so  transferred  to  him  :  Symes  has  also  filed  an 
opposition  claiming  the  £10,000,  for  which  the  real  estate 
in  question  was  liypothecated  in  his  favor,  by  Smith  and 
McDonald^  by  the  deed  of  the  15th.  day  of  November, 
1853  ;  and  Symes  has  contested  the  opposition  of  Robert- 
son, as  representing  McDonald,  on  the  ground  that  McDo-^ 
oald,  by  consenting  to  the  mortgage  in  favor  of  Symes,  in 
effect  waived  his  prior  claim  of  bailleur  de  fonds^y  in  so  far, 
at  least,  as  regards  Symes. 

.  At  the  time  of  the  argument  I  was  under  the  impression 
that  although  the  '  obligation  in  favor  of  Symes  was  a  joint 
and  several  obligation  c(^  ^e  part  of  Smith  and  McDonald, 
yet,  that  each  of  those  persons  bad  separately  mortgaged 
his  own  real  estate,  but  afterwards,  on  reference  to  the 
deed  of  obligation,  I  found  it  made  more  in  favor  of  Symes 
than  I  supposed  ;  inasmuch  as  McDonald  has  acted  jointly 
with  Smith  in  hypothecating,  in  favor  of  Symes,  the  real 
estate  upon  which  McDonald's  bailleur  de  fonds  claim 
rested.  This  seems  to  me  to  bring  the  present  case  within 
the  rule  that  a  person  who  consents  to  the  hypothecation 
in  favor  of  another,  of  real  property  already  hypothecated 
in  his  own  favor,  is  presumed  to  waive  his  priority  of 
mortgage  in  favor  of  the  creditor  obtaining  such  subsequent 
mortgage. 

Numerous  authorities  were  cited  by  the  learned  counsel 
for  Mr.  Robertson,  tending  to  show  that  the  mere  presence 
of  an  hypothecary  creditor,  whether  as  a  witness,  or  other- 
wise, at  the  granting  of  a  subsequent  mortg,.;ge  would  not, 
of  itself,  be  sufficient  to  cause  the  mortgage  of  such  cieditor 
to  be  even  postponed,  unless  there  was  some  ground  for 
charging  the  creditor,  so  sought  to  be  postponed,  with  fraud 
or  unfair  concealment.  But,  in  the  present  case,  McDonald 
did  not  merely  witness  the  granting  of  a  mortgage  to  ano- 
ther, upon  the  premises  already  incumbered  in  his  own 
favor;  he  did  more,  foi  be  acted  jointly  with  Smith  in 


187 

creating  the  subsequent  mortgage  in  favor  of  S/mes,  and 
jointly  with  Smith)  received  the  consideration  £10,000; 
tbus,  as  it  seems  to  me,  in  the  most  eflectual  manner  con- 
senting to  the  creation  of  Symes'  subsequent  mortgage* 

The  authorities  applicable  to  the  present  case,  as  viewed 
in  the  light  just  mentioned,  seem  to  me  to  be  clearly  in 
favor  of  the  pretention  of  Symes,  and  I  shall  content  myself 
with  citing  two  or  three  passages,  as  showing  what  was 
the  old  law  of  France  on  this  subject,  to  which  1  shall  add 
a  few  modem  authorities, 

PoTHiSR,  Traité  de  ^Hypothèques  vol.  5,  p.  468,  says  : — 
"  Le  consentement  que  donne  lé  créancière  l'aliénation,  ou 
"  même  à  l'obligation  de  la  chosç)  hypothéquée,  renferme 
"  une  remise  tacite  de  son  droit  d'hypothèque." 

The  learned  writer  then  explains  the  ground  upon  which 
an  hypothecary  creditor  who  consents  to  a  sale  is  presumed 
to  waive  his  right,  and  adds.  —  "  II  en  est  de  même 
'^  lorsque  le  créancier  à  consenti  que  le  débiteur  obligeât  à 
**  un  nouveau  créancier  la  chose  hypothéquée,  car  le  débi- 
"  teur  n'ayant  pas  besoin  du  consentement  du  premier 
"  créancier  pour  constituer,  à  un  nouveau  créancier,  une 
"  hypothèque  qui  n'aurait  lieu  qu'après  la  première,  le 
"  consentement  du  premier  créancier  ne  peut  guère  paraître 
"  donné  et  requis  à  d'autre  fin  que  pour  remettre  son  hypo- 
"  thèque." 

In  the  present  case,  Smith  could  have  mortgaged  his 
property  in  favor  of  Sytnes  without  the  co-operation  of 
McDonald,  and  I  do  not  think  I  would  be  justified  in  sup- 
posing that  co-operation  was  given  without  some  object  ; 
and  the  only  object  the  parties  could  have  had  in  view  in 
obtaining  on  the  one  hand,  and  on  the  other  in  giving 
the  co-operation  in  question,  was  to  render  the  mortgage  in 
favor  of  Symes  as  effectual  as  it  could  be  made  by  the  joint 
acts  of  Smith  and  McDonald.  It  is  to  be  observed  also 
that  Mrs.  McDonald  became  a  party  to  the  obligation  in 
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favor  of  Symes  for  the  purpose  of  barring  her  rights,  and  if 
she  was  required' to  bar  her  rights,  it  is  not  to  be  presumed 
that  the  parties  intended  that  M.  McDonald  should  retain 
his  privileged  claim,  so  as,  to  the  extent  of  that  claim,  to 
defeat  the  mortgage  which  he  himself  had  assisted  in  creating 
in  favor  of  Symes. — But  whatever  may  have  been  the  inten- 
tion of  the  parties  it  seems  plain  that  McDonald,  by  acting 
jointly  with  Smith  in  granting  the  mortgage  to  Symes, 
efiectually  consented  to  the  granting  of  that  mortgage;  (1) 
and,  according  to  the  authorities,  that,  of  itself,  suffices  to 
cause  the  second  claim  to  be  preferred  to  the  first. 

In  Guyot's  Rep.  vol.  8,  page  667,  it  is  said  : — "  Lorsque 
*^  le  premier  créancier /a  consenti  que  le  débiteur  obligeât 
^^  la  chose  déjà  hypothéquée  à  un  second,  on  ne  présume 
^'  pas  qu'il  ait  voulu  absolument  remettre  son  droit,  mais 
^^  seulement  céder  Tavantage  de  la  priorité  au  nouveau 
"  créancier.  "  (2) 

The  modem  authorities  are  equally  clear;  Troplong, 
Priv.  et  Hyp.  no.  871,  says: — "  Le  crtancier  qui  consent 
^^  que  la  chose  soit  hypothéquée  à  un  autre,  est  censé 
"  renoncer  aussi  à  son  hypothèque." — "  Paulus  respondit, 
^^  Sempronium  antiquiprem  creditorem  consentientem,  quùm 
'^  debitor  eamdem  rem  tertio  creditor!  obligaret,  jus  suum 
^^  pignoris  remississe  videri."  L.  12  s.  Quib.  mod.  pig. 
vel.  hyp.  solv. 

2,  Grenier,  Hyp.  No.  605,  p.  451.—"  La  renonciatron 
"  à  l'hypothèque  résulte,  non-seulement,  comme  nous 
"  Pavons  vu,  du  consentement  donné  par  le  créancier  à  la 
**  vente  de  la  chose  qui  lui  est  hypothéquée,  mais  elle  sMn- 
"  duit  encore  du  simple  consentement  à  ce  que  cette  chose 


(1)  See  Troplong,  Priv.  et  Hyp.  vol.  2,  No.  683,  p.  483. 

(3)  See  alto,  Laoombe,  Reenell  de  Jnr.  verbo  Hypothèque,  Km.  12  et  13,  p.  940 
ftnd  arr6U  there  oited.  At  No.  13  the  aathor  lays  :— "  Quoique  le  oonaentement  du 
**  créaneier  ne  soit  exprès,  mais  tacite,  comme  quand  il  sousofltt  sans  protestation, 
"  l'acte  par  lequel  son  débiteur  hypothèque  ses  oiens  &  un  antre,  il  est  privé  de  son 
"  hypothèque  en  deux  cas."  The  second  being.— "  Quand  sans  cette  clause  expresse 
"  certain  corps  ou  fonds  desigpé  est  hypothéqué  par  oet  aot»  «i  fouaorit  pa»  I» 
*<  créancier,  sans  protestations 
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**  soit  hypothéquée  en  faveur  d'une  tierce  personne.  Cette 
'^  décision  n'offre  aucune  difficulté  ;  elle  est  fondée  sur  les 
"  mêmes  motifs  que  pour  le  cas  de  la  vente."  (1) 

These  authorities  seem  to  me  to  be  only  reasonable.  A 
pers^cm  who  consents  to  the  granting  of  a  mortgage  upon  real 
estate,  already  encumbered  in  his  own  favor,  virtually  con- 
sents that  the  creditor  obtaining  such  «econd  mortgage  sh^ll 
be  paid  from  the  proceeds  of  the  sale  of  the  real  estate  so 
hypothecated  in  favor  of  such  creditor  ;  and  the  person 
granting  such  consent  ought  not  to  be  allowed  to  render  it 
nugatory  by  urging  his  own  prior  claim  to  the  prejudice  of 
the  subsequent  mortgage  created  with  his  own  consent.  In 
the  present  instance  the  prior  hypothecary  creditor  has 
even  less  reason  to  complain  than  in  ordinary  cases,  as  he 
himself  not  only  aided  in  creating  the  second  mortgage 
jointly  with  Smith,  but,  as  already  mentioned,  received, 
with  Smith,  the  consideration  for  which  the  second  mortgage 
was  given,  namely  £10,000. 

I  had  intended  to  have  noticed  some  english  and  american 
cases  bearing  on  this  subject,  but  I  shaU  not  do  so  as  I  find 
that  they  are  all  distinguishable  from  the  present  case  in 
this  respect,  that  the  present  judgment  rests  on  the  formal 
consent  of  the  first  mortgagee  to  the  creation  of  the  second 
mortgage,  whereas  no  such  consent  was  given  in  any 
english  or  american  case  that  I  have  seen.  The  cases  to 
which  I  refer  will  be  found  collected  in  Story's,  £q.  Jur., 
voL  1.  pp.  391,  392,  393. 

I  do  not  fail  to  bear  in  mind  that  the  learned  counsel  for 
the  opposant,  Robertson,  relied  much  on  the*  knowledge 
which  Symes  must  be  presumed  to  have  had  of  McDonald's 
claim,  in  consequence  of  its  having  been  duly  regiMeved, 
and  also  in  consequence  of  the  reference,  in  Symes'  mortgage, 
10  the  sale  of  the  27th.  April  1853,  from  McDonald  to  Smith. 

(1)  B—  ftlM  ProadhoD,  Uralhiit,  toI.  4,  no.  2173,  more  particularly  the  obeer- 
titioos  of  the  President  Fabre  quoted  there  :— Pereil,  Beg.  Hyp,  toI.  2,  >  261. 
Com.  de  Tait.  2180,  no.  XZllI;— Dnranton  toI.  20.  p.  604,  not.  300  and  W,  end 
«aitiralMrlyOattar,  4  toI^  p.  389,  «o.  764. 
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These  considerations  woald  doubtless  be  of  importance  if 
the  claim  to  have  McDonald's  privilege  as  bailleur  de  fonds 
postponed,  rested  upon  any  charge  of  fraud  or  com^ealment 
against  McDonald  ;  but,  as  in  this  case,  the  ground  of 
postponing  McDonald*s  bailleur  de  fonds  claim,  is  bis  own 
consent  to  the  granting  of  the  subsequent  mortgage,  any 
knowledge  which  Symes  may  be  supposed  to  have  had  of 
the  existence  of  McDonald's  claim  is,  to  say  the  least, 
comparatively  unimportant.  Indeed,  it  may  not  be  unrea- 
sonably  supposed  that  it  was  in  order  to  provide  against 
such  claims  that  the  mortgage  io  favor  of  Symes  was  pre- 
pared in  the  manner  already  mentioned. 

Another  point  conteiided  for  by  the  leariïed  counsel  for 
Robertson  was,  that  although  the  participation  by  McDo* 
nald  in  the  granting  of  the  mortgage  to  Symes  might 
possibly  have  been  injurious  to  him  had  the  demand  for 
his  bailleurs  defends  claim  been  made  by  himself,  yet  that 
Robertson,  whose  good  laith  has  not  been  questioned, 
cannot  be  affected  by  the  participation  of  McDonald  in  the 
creation  of  Symes^  mortgage.  I  cannot,  however,  adopt 
that  view  ;  if  the  consent  given  by  McDonald  had  the  effect 
of  postponing  his  bailleur  du  fonds  claim  to  Symes'  mortgage, 
the  relative  position  of  the  two  claims  could  not  be  changed 
by  the  transfer  of  one  of  them  to  a  third  party. 

For  these  reasons,  t  am  of  opinion  that  the  contestation 
of  Symes  must  be  maintained  in  so  far  as  to  enable 
Symes  to  be  collocated  In  preference  to  the  opposant  Ro- 
bertson. 

Stuabt  and  Vaptitovocs,  for  Robertson* 

BoBsi,  J.  N.  for  Syme»« 
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SUPERIOR  COURT.— QUEBEC. 

Before  : — Mekedith,  Justice. 

C  Jokes.  «...  « • •  • Plaintif  é 

Jto.  429.  <  VB. 

(Whittt. •••#••••••  #•••.# «.  Defendant* 


Wbere  the  defendant  indorsed  a  non- 
negotiable  note  in  his  faror,  to  the 
pl&tiil^  and  the  plaintiff  indorsed  to  S  ; 
and  8  sned  the  defendant  as  flrst  indoner 
and  his   aetim  wu  dismiMisd,  and  the 

Ëlaintiff  afterwards  sued  the  defendant  as 
Is  iflunediata  indoner; 

Held:— That  S's  action  was  riffMy 
dismissed,  inannnch  as  the  second  indor- 
tsr  of  8  note,  not  neç>iiable,  cannot  by 
his  indorsement  giro  his  indorsee  an  action 
•faint  the  flrst  indorser;  but  that  \\^ 
plaintiff  as  second  indorser  conld  sue  the 
defendant  as  flrst  Indcner  on  the  indorse- 
nent  from  the  latter  to  tlie  former. 


Le  défeadenr  avait  endossé  un  Ullel 
qui  n'était  pas  négociable,  le  denfandeor 
le  transporta  par  eadosselnent  a  6;  9 
pours ulTit  le  défendeur  comme  premier 
endoBsenr,  et  Taction  ftit  renvoyée,  le 
demandeur  ayant  subséqne^ment  poor^ 
suivi  le  déftndenr,  son  endosseur  immé- 
diat» 

Jugé  :— Que  la  Cour  atalt  bien  jugé  en 
renvoyant  l'action  de  S.,  en  autant  que  le 
second  endosseur  d'un  billet  non  négo- 
ciable neipeut  donner  droit  d'action  &  son 
cessionnaire  ;  nais  que  le  demandeur, 
second  ebd^éseur,  avait  droit  d'action 
contre  le  faiseur  du  billet,  premier  endos- 
seur de  ce  mftme  billet. 


Judgment  rendered  the  ITih,  January,  1859. 


Mehedith,  Justice.— This  action  is  founded  on  a  pro- 
missory note,  not  negotiable,  made  by  our  Bunrage  in  favor 
of  the  defendant,  and  by  the  defendant  indorsed  to  the 
plaintiff. 

The  defendant  pleads  that  after  his  indorsement  of  the 
note,  pne  David  Ramsay  Steuart  having  become  the 
holder  of  it,  sued  the  defendant  as  first  indorser  ;  and  that 
Steuart*8  action  against  the  defendant  wa»,  afterwards,  dis* 
missed  with  costs.  The  defendant  farther  avers  that 
Steuart  is  still  the  holder  of  the  note,  that  the  plaintiff  is  a 
mere  prête  nom,  and  that  by  reason  of  the  judgment  afore- 
said, the  right  of  the  said  David  Ramsay  Steuart  to  recover 
the  ainount  of  the  note  from  the  defendant  bas  become  a 
chosejugée. 

The  proof  establishes  that  the  plaintiff  was  not,  at  the 
time  of  the  institution  of  the  present  action,  the  real  owner 
of  the  note  sued  upon  ;  but,  as  the  plaintiff  is  the  actual 
holder  of  the  note  for  the  purposes  of  collection,  which  is 
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proved  by  his  having  produced  and  filed  it  in  this  causei 
with  the  knowledge  and  consent  of  the  only  other  person 
interested  in  it,  namely,  Mr.  David  Ramsay  Steuart,  that 
is  sufficient  to  enable  hira  to  maintain  the  presefnt  action.  (1) 

As  to  the  plea  of  chose  jugée^  it  cc^nnot^ie  maintained, 
because,  not  only  the  parties  in  this  cause  are  not  the  same 
as  those  in  the  former  action,  but  the  cause  of  action  is 
different.  *  An  essential  part  of  the  title  of  David  Ramsay 
Steuart  was  the  indorsement  of  Jones,  but  that  indorse- 
ment is  not  alleged,  and  could  not  have  been  alleged,  in 
the  present  action. 

It  only  remains  to  be  observed  that  although  M.  David 
Ramsay  Steuart's  action  against  the  present  defendant  was 
properly  dismissed,  inasmuch  as  the  second  indorser  of  a 
promissory  note,  not  négociable,  cannot,  by  his  indorse* 
ment,  give  his  indorsee  an  action  against  the  first  indorser  ; 
yet  the  plaintiff  as  second  indorser  can  sue  the  defendant 
as  the  first  indorser,  on  the  indorsement  from  the  latter  to 
the  Ibrmer,  the  authorities  on  this  subject  leave  no  doubt  on 
the  point  In  Hill  vs.  Lewis,  I  Salkeld,  132,  (ch.  justice 
Holt,  presiding,)  the  Court  held  that  the  indorsement  of  a 
note  which  has  not  the  words  *'  or  to  his  order,''  is  good 
*^  eo  as  to  make  the  indorser  chargeable  to  the  indorsee." 
And  Mr.  Justice  Bayley,  in  his  work  on  Bills,  page  98, 
refers  to  that  case,  and  lays  down  the  law  on  this  subject, 
as  follows, — **  Bills  or  notes  containing  no  words  to  make 
^'  them  assignable  may,  where  the  stamp  laws  4o  not  pre- 
*^  vent  it,  be  assigned  so  as  to  give  the  assignee  a  right 
^^  upon  them  against  the  assignor."  These  authorities  were 
referred  to  and  acted  upon  by  the  late  Court  of  Kiag's 
Bench  for  this  district  in  the  case  of  Jones  vs.  Hart,  (IS)  in 
which  the  Court,  in  an  action  upon  a  note,  not  negotiable, 
^xpreBslj  declared  that  the  act  of  indorsing  a  note  is  equi- 
valent to  a  new  drawing. 

(1)  3,  Her.  de  Lm.  p.  266,  Hnii  tb.  BMlbin  rt  ftl:*.2,  R«t.  ds  Ug.  p.  903, 
4?'enier,  appeL  and  Thomaoii,  revpt 
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'Upon  these  gronnds,  V  ovennle  the  plea  of  chase  jugée^ 
mnd  declare  that  the  plaintiff,  as  the  actual  holder  of  the 
mote,  and  as  the  immediate  indorsee  from  the  defendant, 
has  a  right  to  maintain  his  present  action. 

Holt  and  Irtink,  for  plaintif 

Alubtn,  Hon.  C,  fSr  defendant. 


QUEEN'S  BENCH, 
Appkal  'Sidv. 


DISTRICT  OP^IUEBEC. 


Before  : — Sir    L.    H.    LAFowTAiinB,    Bart.    Chief-Justice, 
Atlwin,  Dutal  and  Movjdkubt,  ^Justices. 

Nesbitt.  •••.-...••-•.•••  Opposant  in  Ct.  helawy  Appellant. 

*and 
The  Bank  of  Montrkal.  Plffs.  in  IheKJU  below,  Respondent. 


A  bought  of  B  eeitain  artidet  of  mar- 
diaadteo  whidi  were  weighod  and  noa- 
lared  and  paid-  for^  it  waa  agreed  that 
the  goodt  shovid  remain  in  B's  atora 
till  A  shoald  sen^  a  carter  for  them,  and 
B'e  ondkon  Miked  them  before  A  feni  for 
them:- 

Held:^That  the  oredlton  had  rigjhOj 
•ebed  them  ae  being  the  property  of  6, 
juatmnoh  as  there  had  not  been  a  deliveiy 
ef  the  goods  to  A  ao  as  to  pan  the  pro- 
yeitytohim;  that  there  shoald  have  been 
an  absolute  or  aotnal  delirery  so  as  to 
^an  the  propertj  in  the  goods  to  him. 


A  avait  acheté  -^  B  des  manhandiset 
^i  avaient  été  pesées  et  mesorées,  et  en 
avait  payé  le  prix  ;  il  avait  été  convenu 
qae  ces  marchandises  resteraient  dans  la 
magasin  de  B  Jusqu'à  ce  «ne  A  las  envoyât 
quérir;    ces  marâhandisei    ayant    été 


saisies  par  les  eréanden  de^B 
qu'elles  étaisvt  encore  chea  Ini  ;— . 

Jugé:— (^  les  oréanoieis  avaient  va- 
lablement saisi  ces  effets  comme  appaite- 
nant  à  B,  attendu  qu'il  n'y  avait  pas  es 
de  livraison  de  ces  manhandises  à  A,  da 
manière  à  lui  en  tnmsmettre  la  propriété  i 
«t  que  pour  lui  en  assurer  la  prepriété.  il 
lui  lUlalt  «M  traditiMi  réaUt. 


Judgment  vendeved  the  ISth.  Mxureb,  18S9. 


This  was  an  appeal  irom  a  judgment  rendered  l^y  the 
Superior  Court  dismissing  the  oposition  afin  de  distraire 
of  the  appellant,  in  a  cause  wherein  the  respondents  were 
plaintifis,  and  one  Maguire  and  others  defendants.  Tba 
iesf>ondents,  having  obtained  «  judgment  against  the  de* 
lendants,  sued  out  execution,  in  vôrtue  of  which,  the  effects 
^  the  defendant,  Maguire,  were  seized.    The  appellant 

IS 
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then  filed  an  opposition  afin  de  distraire^  claiming  cer* 
tain  of  the  goods  so  seized.'  It  was  established  in  evi* 
dence,  that  a  few  days  previously  to  the  seizure  in  question 
the  appellant  had  purchased  the  articles  so  claitnsed  by  him 
from  the  defendant,  Maguire,  and  had  caused  them  to  be 
weighed  and  measured,  and  had  paid  for  them.  It  was 
agreed  by  a  memorandum  in  writing,  written  at  the  foot  of 
the  receipted  bill  of  parcels  of  the  goods,  that  they  were  to 
remain  in  the  vendor's  store  till  the  appellant  should  send 
a  carter  with  an  order  for  them.  Maguire  moreover  had 
caused  them  to  be  placed  apart  in  his  cellar,  and  had 
given  instructions  to  his  clerk  and  storemau  to  deliver 
them  to  the  appellant  whenever  he  should  thinh  proper  to 
send  for  them  ;  and  it  v^as  proved  that  when  the  sherifPs 
officers  wentio  seize  them,  they  were  informed  by  Maguire'a 
clerk  and  storeman  that  they  belonged  to  the  appellant, 
and  that  he  bad  bonglit  them. 

The  Court  below  (Chabot,  Justice,)  dismissed  the  op- 
position,  on  the  ground  that  there  had  been  no  delivery 
of  the  goods  in  question  ;  that  in  order  to  pass  the  pro- 
perty in  the  goods  to  the  appellant,  there  should  have  bees 
an  actual  removal  of  the  goods  into  bis  possession;  and 
that  there  having  been  no  efuch  delivery,  and  the  good» 
therefore  remaining  in  the  possession  of  the  vendor,  his  cre- 
ditors had  rightly  seized  them  as  being  his  property. 

From  this  judgment  an  appeal  was  instituted. 

PoPB,  R. — Contended  that  there  Was  a  sufficient  deli- 
very in  law  to  pass  the  property  to  the  appellant  ;  that  there 
were  different  kinds  of  delivery,  any  one  of  which  equalled 
in  effect  an  actual  delivery  or  possession  of  the  things  sold  ; 
that  a  constructive  delivery,  or  tradition  feinte,  was  equiva- 
lent in  every  respect  to  an  actual  delivery,  or  tradition 
réelle  ;  (1)  that  there  was  a  constructive  delivery  to 
the  appelant  of  the  goods  purchased  by  him,  and  that  a 


(l).Fothi6r,  Contrat  d«  rente,  Ko.  313:—Oayot,  Repoktoirvy  Terbo  Traditie». 
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constructive  delivery  was  not  to  be  deduced  from  the 
adoption  of  any  absolute,  particular,  or  arbitrary  form, 
but  was  to  be  concluded  from  circumstsince's  and  acts  as 
different  as  the  various  positions  in  which  the  parties  were 
placed  might  necessitate  ;  that  weighing,  measuring,  coun» 
ting,  and  a  variety  of  other  acts  were  all  admitted  proofs 
of  constructive  delivery,  equivalent  in  law  to  actual  deli- 
^^Ty;  (1)  thai  by  the  law  of  evidence  which  obtained  in 
this  country  there  was  a  valid  delivery  and  consequent 
translation  of  property  established,  when  the  vendee 
proved,  that  every  thing  that  the  seller  had  to  do  was  already 
done,  and  thai  nothing  remained  to  be  done  on  his  own 
part,  but  to  take  away  the  specific  goods  purchased,  (2) 
and  he  therefore  maintained,  that  the  appellant  having 
proved  that  the  goods  had  been  weighed,  before  the  seizure, 
measured  and  paid  for,  and  specifically  designated  and  set 
apart  by  the  vendor,  Maguire,  to  be  given  to  the  appellant 
whenever  he  should  think  proper  lo  send  for  them,  be, 
Maguire,  remaining  at*most  but  ifae  mere  bailee,  or  depo- 
sitory of  the  appellant,  he,  the  appellant,  liad  proved  every 
thing  which  by  the  law  of  the  land  he  was  bound  to  prove 
in  order  to  establish  his  right  of  picoperty  in  the  articles 
purchased,  and  claimed  by  him  in  his  opposition  ;  and  that 
there  had  been  a  legal  delivery  to  him,  a  constructive  deli- 
very (fradiiion  feinte)  equivalent  in  its  effects  to  an  actual* 
delivery  ;  and  that  the  properly  in  the  articles  being  vested  in 
him  at  the  time  of  the  seizure,  it  ought  to  be  declared  null, 
and  the  opposition  maintained» 

Irvine,  for  respondents,  argued,  that  there  had  been  no 
delivery  of  the  goods  sold  by  Maguire  to  the  appellant  so  as 
to  pass  the  property  to  the  latter  ;  that  the  agreement  that 
the  appellant  was  to  get  the  goods  whenever  he  should  send 
for  them,  could  not  be  construed  into  a  tradition  feinte  or. 

(Î)  1  Davergïer,  Nos.  249,  250 

(2)  2  Or«enIear  on  Er.  p.  618,    seo.   638  :— 3  SUrkie  on  Er.  par.  4,  p.  1626. 
(Bag.  Ed  )  :^19  Semant  and  Lowber's  B«port8,  p.  199  :— 2  Bspioaase,  Searle  Tt. 
Ké')v^!<,  p  598:-^l   Bosanqaet  and  Palier*!  Reptt.  p    69:— 8  L.  0.  Reporte,   p.. 
289,  Boche  ye.  Fraeer. 
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oonstractive  delivery,  and  the  principle  of  onr  law  waft, 
that  without  delivery,  the  property  did  not  pass  ;  (1)  and 
consequently/  at  the  time  of  the  seizure  the  property  in  the 
goods  was  in  Maguire,  and  they  were  rightly  seized  by  the 
respondents  as  such. 

Sir  L.  H.  LaFontainb,  Bart.  C.  J. — We  are  of  opinion 
that  there  was  no  delivery  of  the  goods  made  to  the  appel- 
lant after  he  purchased  them  from  Maguire  ;  and  the  judg- 
ment of  the  Court  below  must  therefore  be  confirmed. 

PoPK,  R.  for  appellant. 

Holt  and  Irvinb,  for  respondent. 


^^^C^wnI^d^.^"'!  district  of  MONTREAL. 

Before  : — Sir  L.  H.  LAFoirrAiirK,   Baronet,  Chief-Justice, 
Atlwut,  Duval  and  Carov,  Justices. 


Rkoina  vs.  Wkbstkr. 


Held  :— ThftI  a  prisoner,  upon  a  oharm 
•f  felony,  being  tried  nad  ooarieted  only 
^  an  afttempi  to  eommit  raeh  felony, 
eaanot  be  tried  for  any  other  offenoe 
fMnded  en  the  facte  upon  whioh  the 
Tfidiet  was  giren. 


Jogé  :— Qa'nn  prisonnier,  qui  a  svbt 
son  proefts  sur  one  aeeusation  de  félonie, 
et  trouvé  eonpaUe  sealement  d'une  ten- 
tative de  la  oommettre,  ne  pent  être  sou- 
mis &  un  nouveau  prooès  sur  auonne 
autre  aoousation  fonuée  sur  les  mèmee 
faits. 


Judgment  rendered  the  9th.  December,  1858. 

Webster  having  been  tried  on  an  indictment  for  rape, 
the  jury  returned  a  verdict  of  "  guilty  of  an  attempt  to 
commit  rape.''  Wher^pon  a  motion  was  made  on  the 
part  of  the  said  defendant,  *^  that  the  verdict  of  guilty  in 
this  cause  rendered  by  the  jury  empannelled  to  tiy  the  issue 
in  this  cause  be  set  aside  and  reversed, — and  a  new  trial 


A 


I)  Pothier,  Contrat  de  Vente,  nos.  318,  321  :^Troplong,  Contrat  de  Vente,  nor 
^^  i-Bms*  Leading  oases,  pp.  481,  664. 
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granted  and  awarded  for  the  following  amongst    other 
•  reasons  : 

1o.  Because  illegal  and  improper  evidence  was  adduced 
on  the  part  of  the  prosecution,  foreign  to  the  charge  con- 
tained in  the  said  indictment,  and  calculated  to  prejudice 
the  said  John  Horatio  Webster  in  his  defence,  namely  : 

Evidence  of  the  administration  of  chloroform  with  intent 
to  commit  rape,  in  support  of  the  said  indictment,  not- 
withstanding the  said  alleged  administration  of  chloroform 
formed  the  basis  and  foundation  of  another  charge,  in 
respect  of  which  the  said  John  Horatio  Webster  was 
indicted  before  this  Court. 

2o.  Because  the  evidence  so  adduced,  if  credible,  tended 
to  establish  that  the  defendant  had  been  guilty  of  a  felony 
as  created  by  statute,  and  not  of  the  misdemeanor  of  which 
he  was  convicted 

.  So.  Because  evidence  of  another  felony  distinct  from  that 
which  the  prisoner  was  tried  for,  was  received  on  the  part 
of  the  prosecution  and  induced  the  rendering  of  the  verdict 
in  question. 

4o.  Because  the  said  verdict  is  illegal,  unjust  and  oppres- 
sive, being  entirely  unsustained  by  any  evidence  whatever 
of  the  defendant  having  committed  an  attempt  to  commit 
rape, 

5o.  Because  the  said  verdict  was  and  is  manifestly  and 
clearly  contrary  to  the  evidence  adduced  on  the  said  trial. 

60.  Because  the  said  verdict  was  rendered  contrary  to  the 
charge  of  the  learned  judges  who  presided,  and  in  view  of 
the  evidence  adduced,  entirely  unjustified,  and  manifestly 
against  law  and  justice. 

And  the  said  defendant  further  moves,  that  in  the  event 
of  a  new  trial  being  refused,  the  judgment  of  this  Hono- 
rable Court  upon  the  verdict  of  the  jury  in  this  cause 
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rendered,  declaring  bim  guilty  of  an  attempt  to  commit  rape, 
be   stayed  and  arrested,  for  the  following  among  other  e 
reasons  : 

lo.  Because  the  charge  contained  in  the  said  indictment 
is  wholly  and  altogether  insufficient  in  law,  and  the  said 
indictment  is  informal,  null  and  void. 

2o.  Because  the  evidence  adduced  in  support  of  the 
charge  contained  in  the  said  indictment,  dit  not  warrant 
the  finding  of  the  jury,  as  appears  by  the  record  in  this 
cause. 

3o.  Because  it  was  not,  under  the  circumstances  dis- 
closed upon  the  prosecution,  competent  for  the  said  jury  to 
return  a  verdict  of  guilty  of  an  attempt  to  commit  rape,  such 
offence  being  made  a  felony  by  the  statute,  and  one  not 
charged  in  the  indictment. 

4o.  Because  the  indictment  did  not  contain  any  charge  to 
warrant  the  verdict  rendered  in  this  cause.'' 

The  judges  before  adjudicating  on  this  motion,  referred 
the  question  to  the  Court  of  appeals  and  signed  the  following 
statement  of  the  case. 

At  the  last  term  of  the  Court  of  Queen's  Bench,  held  in 
the  city  of  Montreal,  for  the  district  of  Montreal,  the  said 
John  Horatio  Webster  was  tried  upon  the  following  indict- 
ment. 

"  The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
"  present,  that  John  Horatio  Webster,  late  of  the  city  of 
^*  Montreal  in  the  district  of  Montreal,  dentist,  on  the 
"  twenty  second  day  of  September,  in  the  year  of  our  Lord, 
^'  one  thousand  eight  hundred  and  fifty  eight,  at  the  city  of 
^'  Montreal  aforesaid,  in  the  district  aforesaid,  in  and 
"  upon  one  Louisa  Chandler,  wife  of  one  James  Nicholds, 
"  in  the  peace  of  god  and  of  our  Lady  the  Queen  then 
"  being,  violently  and  feloniously,  did  make  an  assault, 
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"^and  ber  the  said  Louisa  Chandler,  then  violently  and 
^'  against  her  will,  feloniously  did  ravish  and  carnally  did 
^*  know  ;  against  the  form  of  the  statute  in  such  case  made 
^'  and  provided,  and  against  the  peace  of  our  Lady  the 
^^  Queen,  Her  Crown  and  dignity.'' 

Evidence  was  adduced  on  both  sides,  and,  on  the  case 
being  closed,  the  jury  were  directed  by  Mr.  Justice  Aylwin 
to  negative  the  felony  of  rape,  inasmuch  as  the  same  was 
not  established  by  the  evidence  ;  but  they  were  told  at  the 
same  time  that,  if  they  believed  the  statement  made  by  the 
said  Louisa  Chandler,  they  were  at  liberty  to  return  as 
their  verdict  that  the  prisoner  was  guilty  of  an  attempt  to 
commit  the  felony  charged,  or  of  an  assault  only  ;  adding, 
however,  that  they  would  be  jutified  in  returning  a  verdict 
of  not  guilty  altogether. 

The  verdict  of  the  jury  was,  that  the  prisoner  was  not 
guilty  of  rape,  but  guilty  of  an  attempt  to  commit  a  rape, 
and  they  reeommanded  him  to  mercy. 

Now,  the  evidence  upon  which  the  said  verdict  is  based, 
if  to  be  believed  at  all,  amoimted  to  proc^  of  a  substantive 
felony  under  the  statute  of  this  province,  passed  in  the  year 
1855,  chapter  92,.  section  £9,  but  one  other  than  that 
charged  in  the  indictment  ;  such  evidence  havitig  esta- 
blished in  effect  that  the  prisoner,  a  dentist,  professionally 
employed  by  the  prosecutrix  to  examine  her  mouth,  for 
the  purpose  of  manufacturing  a  set  of  artificial  teeth,  and 
alleging  a  necessity  for  the  extraction  of  a  decayed  tooth, 
on  the  occasion  in  question,  had  administered  chloroform 
to  her,  and  while  she  was  under  the' influence  of  that  agent, 
and  lying  on  a  sofa,  had  pulled  up  her  clothes,  and  at- 
tempted to  have  carnal  knowledge  of  her. 

The  proof  on  the  part  of  the  female  raised  the  inference 
that  the  intent  of  the  prisoner,  in  administering  the  chloro- 
form, was  to  have  connection  with  her  against  her  will, 
that  is  actually  to  commit  the  crime  of  rape. 
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Sueh  being  the  case,  and  as  the  prisoner  is  liable  to  be 
tried  for,  and  convicted  of  the  latter  felony,  upon  the  same 
facts  and  transaction  upon  which  the  verdict  for  the  mis- 
demeanor of  an  attempt  to  commit  rape  was  given  as 
aforesaid,  a  qnesticm  arose,  upon  a  motion  in  arrest  ol 
judgment,  whether,  upon  the  indictment  tried,  and  upon 
the  evidence  so  adduced  in  support  of  the  same,  the  priso» 
ner  could  legally  be  found  guilty  of  the  said  misdemeanor^ 
or  whether,  in  case  of  the  felony  of  rape,  the  only  offence 
charged  in  the  indictment  being  negatived  by  the  jury, 
and  the  evidence  amounting  as  aforesaid  to  proof  of  the 
statutory  felony  above  described,  the  jury  should  not  have 
been  directed  to  acquit  l^he  prisoner  altogether  upon  the  said 
indictment. 

In  the  opinion  of  ^the  undersigned,  who  then  held  the 
Court,  that  questioa  of  law  was  one  which  required  to  be 
reserved  for  the  consideration  of  the  said  Court  of  Queen's 
Bench  on  the  appeal  side  thereof,  judgment  upon  the  con* 
viction  was  postponed,  and  the  prisoner  was  committed  to 
the  common  gaol  of  the  said  district,  until  the  decision  of 
the  judges  of  the  said  Court  on  the  appeal  side  thereof  ia 
given  upon  the  present  case  stated  and  signed  by  us,  in 
conformity  with  the  provisions  of  the  Provincial  Statute  of 
1857,  chapter  44. 

(Signed,)        L.  H.  LaFontaink, 

Chief-Juatice. 

^  T.  C.  Atlwiw, 

Justice. 

Thursday  the  ninth  day  of  december,  one  thousand  eight 
hundred  and  fifty  eight. 

After  hearing  counsel  as  well  on  behalf  of  the  pri- 
soner, John  Horatio  Webster,  as  for  the  Crown,  and  due 
deliberation  had  6n  the  case  transmitted  to  this  Court,  from 
the  Court  of  Queen's  Bench,  sitting  on  the  crown  side,  at 
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Montreal,  it  is  considered  and  adjudged  by  the  Court,  novr 
here,  pursuant  to  the  statute  in  that  behalf  that  there  is  no 
cause  to  arrest  the  judgment  of  the  Court  upon  the  con- 
viction of  the  said  John  Horatio  Webster  for  misdemeanor 
and  attempt  to  commit  a  rape,  whereof  he  stands  convicted, 
and  it  is  hereby  ordered  that  judgment  be  given  thereon 
against  the  prisoner  at  the  Session  or  Term  of  the  said 
Court  at  Montreal,  now  next  ensuing,  in  due  course  of  law. 
{Dissenliente^  the  Honorable  Sir  Louis  Hypolite  LaFontaine, 
Baronet,  Chief-Justice.) 

Monk,  Q.  C,  pro  regina. 

Dkvlin,  for  prisoner. 


^^^^E^J^n^^^^^'  I  DISTRICT  DE  MONTREAL. 

Présents  : — Sir  L.  H.  LaFontaine,  Baronnet,  Juge-en-Chef, 
Atlwin,  Duvai*.  et  Carok,  Juges. 

Dklbsokaniers, ^ .,  AppelanL 

et. 
BorniUBAu ItUimé. 


Jugé  :~Qii'alk  bref  de  ipotteMton,  rar 
d^erat  forcé,  ne  peat  être  émané  eontre 
«ne  personne  qni  n'ect  pM  partie  en 
eaoM,  et  qne  le  perK>nne  ezpalaée,  aons 
vn  tel  bref,  pent  m*  ponrrei^  en  oompUinte 
et  réintégrsnde,  et  a  droit  de  reoonyrer 
des  dommages. 


Held:— That  a  writ  of  potiesiion,  in 
the  case  of  a  sheriifB  cale,  cannot  b» 
iiened  against  a  peraon  not  a  paiiy  to  the 
oanae,  and  that  «noh  peraon,  expelled 
under  aneh  writ,  may  proceed  hj  po^ 
seiflonr  action,  {complainte  tL  réinti' 
grande^)  and  olaim  damagee. 


Jugement  rendu  le  2me.  mars^  1667» 


Le  25  juin,  1850,  Delesderniers  obtint  un  jugement 
contre  un  nommé  Macaire,  et  en  vertu  de  ce  jugement  fit 
saisir  sur  ce  dernier  une  terre  de  4  arpents  de  front  sur  30 
de  profondeur,  située  dans  la  seigneurie  de  Yaudreuil,  avec 
une  maison  en  bois,  étables  et  autres  bâtiments  dessus 
construits.    Etant  devenu  adjudicataire  de  ce  lot^  il  obtint 


202 

^e  la  Cour  Sapérieure  un  bref  de  possession  enjoignant  an 
«herif  de  le  mettre  en  possession  du  lot  en  question,  et  d'en 
expulser  l'intimé  qui  occupait,  disait  l'appelant,  une  mai- 
son érigée  sur  la  dite  terre.  Le  bref  fut  mis  à  exécution 
par  le  sheriff  et  Pintimé  expulsé  de  la  maison  qu'il  occupait. 

L'intimé  se  pourvut  devant  la  Cour  de  Circuit  de  Vau- 
dreuil,  demandant  d'être  remis  et  réintégré  en  la  possession 
de  son  dit  lopin  de  terre  et  maison,  et  réclamant  £22  à  titre 
de  dommtiTges-intérêts,  et  dépens-  La  cause  évoquée  à  la 
Cour  Supérieure  fut  renvoyée  à  la  Cour  de  Circuit,  qui 
finalement  débouta  l'action  de  l'intimé. 

La  Cour  Supérieure  saisie  de  nouveau  de  l'affaire  sur 
appel,  infirma  le  jugement  de  la  Cour  de  Circuit,  et  le  25 
octobre  1853,  rendit  le  jugement  qui  suit  : 

^'  The  Court,  &c.  Considering  that  the  defendant  hath 
failed  to  establish  by  evidence  the  material  allegations  of 
his  exceptions,  and  that  the  pretended  writ  of  possession 
therein  set  forth  was  and  is,  in  so  far  as  the  same  relates  to 
the  plaintiff,  absolutely  null  and  void,  and  ought  so  to  have 
been  held  by  the  Court  below,  and  that  by  reason  thereof 
there  is  error  in  the  judgment  of  the  Court  below,  rendered 
on  the  4th.  <lay  of  July,  1853,  doth  reverse,  annul  and  set 
aside  the  said  judgment  ;  and  proceeding  to  render  the 
judgment  which  the  Court  below  ought  to  have  rendered, 
doth  order  and  adjudge  that  the  said  plaintiff  be  remitted, 
and  put  in  possession  of,  the  lot  of  land  described  in  the 
plaintiff's  declaration,  and  the  said  defendant  is  hereby 
forbidden  to  trouble  the  plaintiff  in  his  possession,  and  the 
defendant  is  also  condemned,  within  fifteen  days  after  ser- 
vice upon  him  of  this  judgment  to  abandon  the  detention 
and  illegal  possession  of  the  said  lot  and  premises,  and  the 
plaintiff  put  and  reinstated  in  the  full  enjoyment  and  pos^ 
session  of  the  said  lot  and  premises,  to  enjoy,  use,  make  and 
dispose  of  the  same  as  he  may  think  fit,  and  in  default  of  the 
eaid  defendant  so  doing  within  the  above  delay,  the  said 
defendant  shall  be  constrained  by  all  lawful  ways  and  means, 
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and  the  Court  doth  further  condemn  the  defendant  to  pay  to 
the  plaintiff  the  sum  of  £10,  damages  and  costs." 

La  cause  portée  devant  la  Cour  du  Banc  de  la  Reine, 
siégeant  en  jurisdiction  d'appel,  a  été  jugée  comme  par  la 
Cour  Supérieure,  tant  sur  le  mérite,  en  autant  que  la  maison 
occupée  par  Pintimée  ne  faisait  pas  partie  de  IMmmeuble 
décrété,  que  sur  la  question  de  forme,  la  Cour  étant  d'opi- 
nion que  Tadjudicataire  n'avait  d'autre  moyen  d'obtenir  la 
mise  en  possession  de  la  maison,  au  cas  qu'il  y  eût  droit, 
que  l'action  pétitoire,  et  non  le  procédé  sommaire  adopté 
par  l'appelant. 

LoRANQER  et  PoMiNviLLE,  pour  l'appelant. 

Hubert,  Ouimet  et  Morin,  pour  Tintimé. 


BANC^E^LA  REINE,  |  DISTRICT  DE  MONTRÉAL. 

Présents: — Sir  L.   H.   LaFontaihk,  Bart.,   Juge-en-Chef, 

Atlwin,  DuvAii,  et  Caron,  Juges. 
HisLOP Appelant. 

vs. 
Emerick  et  al Intimés. 


Jngé  : — Que  dans  nne  action  pour  aé- 
doetioo  intentée  contre  un  flls  mineur,  en 
déclaration  de  paternité,  et  contre  son 
père,  tant  en  sa  qualité  de  père  qu'ei| 
celle  de  son  tnteur  naturel,  le  flls  mineur 
n'eit  paa  légalement  représenté,  et  ne 
pent  être  appelé  4  ester  en  Jugement  et  a 
répondre  à  racUon. 


Held  :-  That  in  an  action  fbr  seduction 
bronght  against  a  minor,  en  didaraiiondé  * 
joaUmUi,  and  against  his  father,  as  well 
in  his  own  name  as  in  his  capacity  of  tu- 
ieur  naturel^  the  minor  child  is  not  legally 
represented,  nor  can  he  be  impleaded  or 
called  upon  to  answer  to  snob  action. 


Jugement  rendu  le  9me.  jour  de  juillet,  1857. 

Sir  L.  H.  LaFontaine,  Barl.,  Juge-en-Chef,  différant. — 
L'appelant,  prétendant  que  sa  fille,  qui  est  mineure,  a  été 
séduite  par  George  Emerick,  fils  mineur  de  l'intimé,  Henry 
Emerick,  dirige  une  action  contre  ces  deux  derniers,  à 
l'effet  de  faire  déclarer  ;  1®  que  George  Emerick  est  le  père 
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de  l'enfant  dont  la  fille  de  l'appelant  est  accouchée  ;  2^ 
que  le  dit  Henry  Emerick,  individuellement  et  comme  tuteur 
naturel  de  son  fils,  sera  tenu  de  payer  au  demandeur  la 
somme  de  £500  pour  dommages,  frais  de  gésine,  et  pour 
le  soutien  de  l'enfant. 

Quant  à  la  question  de  fait,  celle  de  savoir  si  c'était  avec 
raison  que  George  Emerick  pouvait  être  recherché  à  l'oc- 
casion de  la  paternité  de  l'enfant,  je  suis  d'avis  que  la 
preuve  justifie  l'attribution  qui  lui  est  faite  de  cette  pater- 
nité ;  et  l'on  peut  inférer  du  jugement  dont  est  appel  que 
telle  a  été  l'opinion  de  la  Cour  de  première  instance.  Mais 
elle  a  débouté  l'appelant  de  sa  demande  sur  deux  motifs  : 
le  premier,  qui  regarde  le  père  de  George  Emerick,  est  que 
le  demandeur  n'a  pas  réussi  à  établir  que  ce  père  fût  res- 
ponsable envers  lui*des  dommages  quUl  réclame  ;  le  second 
motif,  qui  regarde  le  dit  George  Emerick,  çst  qu'étant 
mineur,  il  ne  pouvait  pas  être  poursuivi  sans  être  représenté 
par  un  tuteur  ou  curateur  dûment  nommé.  Ce  dernier 
motif  présente  la  principale  question  de  droit  sur  laquelle 
je  diffère  d'opinion  d*avec  la  majorité  de  la  Cour. 

Je  crois  que,  d'après  la  jurisprudence  des  arrêts  sous 
l'ancien  droit  français,  une  action  de  cette  nature,  en 
autant  qu'il  s'agit  de  se  pourvoir  contre  un  mineur  en  dé- 
claration de  paternité,  et  en  paiement  des  dépenses'que  doit 
•  entrainer  le  soutien  de  Tenfant,  est  bien  dirigée  contre  ce 
mineur  lorsqu'on  assigne  son  père  conjointement  avec  lui 
pour  le  représenter  et  ester  avec  lui  en  justice,  sans  qu'il 
soit  nécessaire  de  le  faire  assister  d'un  tuteur  ou  curateur 
spécialement  nommé  à  cet  effet.  Je  crois  que  la  condam- 
nation qui  interviendrait  contre  le  mineur  sur  une  telle  pro- 
cédure, serait  une  condamnation  régulière  et  valable. 

Les  deux  défendeurs  ont  comparu  par  te  même  pro- 
cureur, et  le  père  a  eu  recours  à  la  défense  ordinaire  au 
fonds  en  fait,  en  ajoutant  néanmoins  spécialement,  au  nom 
de  son  fils,  que  celui-ci  n'était  point  coupable  des  faits  qui 
lui  étaient  imputés,  et  que  s'il  était  vrai  que  la  fille  du  de- 
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mandeur  eût  accouché  d'un  enfant,  il  fallait  que  ce  fût  des 
œuvres  de  qutlqu'autre  personne. 

D*abord,  quant  à  la  responsabilité  personnelle  du  père. 
Sans  entrer  dans  la  question,  si  controversée,  de  savoir  si, 
en  pareil  cas,  le  père  du  séducteur  mineur  peut-être  ac- 
tionné personnellement  pour  dommages  et  intérêts,  lors- 
qu'il n'a  point  participé  à  la  mauvaise  conduite  de  son  fils 
en  favorisant  son  commerce  illicite,  toujours  est-il  qu'il 
nous  est  attesté  par  plusieurs  arrêts,  soutenus  de  l'opinion 
de  plusieurs  auteurs,  (1)  que,  lorsqu'il  y  avait  eu  une  telle 
participation  de  la  part  du  père,  il  était  tenu  personnel- 
lement responsable.  Dans  Tespèce  présente,  cette  partici- 
pation n'ayant  pas  été  prouvée,  la  jurisprudence  que  je 
viens  de  mentionner  tend  à  justifier  la  première  partie  du 
jugement  dont  est  appel,  celle  qui  renvoie  le  père  des  con- 
clusions personnelles  prises  contre  lui. 

Mais  si  le  mineur  séducteur  ne  pouvait  pas,  sans  l'assis- 
tance d'un  tuteur  ou  curateur  CLd  koCy  être  recherché  en  jus- 
tice en  réparation  civile,  il  me  semble  que  cette  assistance 
devait  nécessairement  être  requise  dans  tous  les  cas,  que 
le  père  eût  favorisé,  ou  non,  son  commerce  illicite,  puisque, 
dans  ce  système,  la  nécessité  de  cette  assistance  ne  pou- 
vait prendre  son  origine  ailleurs  que  dans  le  fait  de  la 
minorité  du  défendeur  poursuivi  en  déclaration  de  pater- 
nité. Si,  dans  une  instance  de  cette  nature,  le  père 
pouvait  être  recherché  à  raison  de  sa  participation  à  la 
mauvaise  conduite  de  son  fils,  il  faut  avouer  que  ce 
n'était  que  pour  un  fait  qui  lui  était  personnel.  Il  est  facile 
de  concevoir  que,  pour  un  tel  fait,  il  pût  être  appelé  à 
répondre  en  son  propre  nom  ;  mais  conmient  concevoir  que 
ce  fait,  qui  est  pour  le  moins  aussi  infamant  que  celui 
reproché  à  son  fils,  pût  par  lui-même  donner  au  père,  en 
cette  qualité  seule  de  père,  l'autorité  d'ester  en  justice  pour 
et  avec  son  fils  mineur,  en  un  mot  d'être,  sans  nomination 
spéciale,  son  tuteur,  son  i«présentant  légal,  tandisque,  s'il 

(1)  FQonél,  pp.  7B,  76. 


206 

nVût  pas  participé  à  la  faute  ou  au  délit  de  son  fils,  le  père 
quoiqu'innocenl,  n'aurait  pas  été  habile  à  représenter  son 
fils,  sans  avoir  été,  au  préalable,  nommé  tuteur  ou  curateur 
Cidhoc, 

Cependant,  en  pareil  cas,  dans  l'ancien  droit  français, 
nous  voyons  maints  exemples  où  le  mineur  était,  ou  pour- 
suivi seul,  ou  poursuivi  conjointement  avec  son  père,  celui- 
ci  en  cette  dernière  qualité  seule,  comme  censé  représenter 
son  fils. — Dans  le  Diet,  des  Arrêts  de  Brillon,  nous  trouvons 
plusieurs  cas  analogues  cités  ;  et,  particulièrement,  au  tome 
8e.,  p.  538,  nous  trouvons  rapporté  un  arrêt  du  26  février, 
1712,  qui  condamne  le  Sieur  de  la  Fosse  et  la  Demoiselle 
•••*,  chacun  en  3  livres  d*auradne,  et  de  la  Fosse  à  se 
charger  de  l'enfant,  à  payer  1000  francs  de  dommages  et 
intérêts  à  la  mère,  et  consigner  entre  les  mains  d'un  no- 
table bourgeois  pareille  somme  de  1000  francs  pour  pour- 
voir à  l'établissement  de  l'enfant.  Le  garçon  avait  alors 
24  ans,  10  mois,  et  la  hlie  16  ans  seulement  ;  c'est  à-dire 
que  tous  deux  étaient  mineurs.  L'avocat  général  Fleury 
observa  que  les  dommages  pouvaient  aller  à  1000  francs, 
pourtant  qu'il  n'y  avait  point  de  demande  afin  de  dom- 
mages-intérêts. Il  est  dit  dans  le  rapport  de  la  cause  que 
le  Sr.  de  la  Fosse,  père,  était  partie  intervenante. 

Cet  arrêt  prouve  que  le  mineur  pouvait  être  seul  mis  en 
cause,  ou  que  son  père  pouvait  intervenir  s'il  le  jugeait  à 
propos  ;  et  il  n'intervenait  qu'en  qualité  de  père  ;  donc  en 
cette  qualité,  il  pouvait  ester  en  l'instance. 

Merlin,  dans  son  Rép.,  t.  7,  éd.  in  8,  au  mot  "  Curateur," 
parlant  de  poursuites  contre  des  mineurs  qui  ^^  ont  perdu 
leur  père,"  observe  :  ^^  Les  procédures  qui  se  font  ee 
justice  contre  des  mineurs  non-assistés  de  curateurs  ne  sont 
pas  toujours  regardées  comme  nulles."  Il  cite  Papon  et 
Bouchel.  Il  ajoute  un  peu  plus  loin  qu'au  petit  criminel 
il  n'y  a  pas  besoin  de  curateur,  lorsque  l'afiaire  se  poursuit 
par  la  voie  de  la  plainte  ;  ^^  mais  lorsque  la  réparation  de- 
mandée est  introduite  par  la  voie  civile,,  ou  que  Tafiaire  est 
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dviïisée^  on  exige  alors  un  f  nrateur.  (c'est-àklire,  an  mineur 
qui  a  perdu  son  père.)  Cependant  il  y  a  des  tribunaux  ob 
ces  sortes  de  causes  se  suivent  sans  curateur  :  On  n*en 
exifce  pas^  par  exemple^  au  Châlelet  de  ParisJ*^  Or,  si  dan» 
one  action  de  la  nattrre  de  celle  dont  il  s'agit,  puisqu'elle 
tient  en  quelqtie  sorte  du  délit,  on  n'exigeait  pas  de 
eurateur  au  Châtelet  de  Paris,  pourquoi  en  exigerions-nou9 
ici,  surtout  lorsque  le  mineur  a  encore  son  père  pour  le 
représenter.  Il  me  semble  que  la  jurisprudence  du  Châ- 
felet  de  Paris  doit  encore  avoir  quelque  force  parmi  nous. 

Que  Pon  remarque  qu'il  ne  s'agit  ici  que  d'une  obligation 
qoe  le  mineur  contracte  par  le  droit  naturel.  Il  ne  s'agit 
pas  de  l'administration  de  biens  qui  ne  lui  appartiennent 
que  par  le  droit  civil.  Son  enfant  naturel  n'en  est  pa» 
moins  son  fils,  et  n'en  est  pas  moins  le  petit  fils  de  l'ayeul, 
bien  que  cet  enfant  n'eiytre  pas  dans  la  fahnille  civile  de 
ses  parents.  Cela  crée  un  intérêt  suffisant,  ce  me  semble, 
pour  expliquer  la  jurisprudence  des  arrêts  qui  permettait 
d'appeler  en  cause  le  père  du  mineur  séducteur,  en  celte 
qualité  de  père,  pour  répondre  au  nom  de  son  fils  mineur. 

Nous  trouvons  dans  l'ancien  Denisart,  au  nwt  "  Enfants," 
t.  2,  p.  306,  no.  16,  un  arrêt  du  5  février,  1762,  qui  confirme 
des  sentences  ordonnant  que  Mathurin  Tonneau,  comme 
père  et  tuteur  naturel  de  son  fils,  âgé  d'environ  23  ans,  (et 
par  conséquent  mineur  sous  la  Coutume  de  Paris,)  serait 
contraint  au  paiement  de  150  livres  de  provision,  adjugé  à 
Jeanne  Métrasse,  fille  mirieure  qui  se  disait  grosse  des  fait» 
de  son  fils. 

Le  p^,  eoHime  père  et  tutetzr  naturel  de  son  fils,  pou- 
vaijt  donc  être  assigné  dans  une  instance  de  cette  nature  ; 
et  la  preuve  que  cet  arrêt  était  conforme  à  la  jurisprudence 
suivie  en  France  jusques  dans  les  derniers  temps  de  l'ancieii 
droit,  c'est  que  Foumelf  dans  son  traité  de  la  séduction, 
publié  en  1781  (pp.  76  et  77)  le  cite  comme  consacrant  cette 
ji^isprudence.     Il  est  vrai  qu'il  nous  apprend  que  le  moti^ 
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île  cette  condamnation  avait  étévla  complaisance  rëprëhen* 
aible  avec  laquelle  Tonneau,  père,  avait  souffert  la  fréquen'^ 
tation  des  jeunes  gens.  Mais,  encore  une  fois,  si,  en 
présence  d'un  fait  qui  était  de  nature  à  porter  le  juge  à 
îefuser  plutôt  qu'à  déférer  la  tutelle  au  père,  ce  père  pou* 
vait  représenter  son  fils  en  justice  dans  une  action  analogue 
à  celle  dont  il  s'agit,  c^est  donc  parce  que,  dans  une  pareille 
action,  la  qualité  de  père,  seule,  suffisait,  autrement  cette 
jurisprudence  que  Foumel  dit  être  appuyée  sur  une  ^'  quan- 
tité d'arrêts"  serait  inintelligible.  En  effet  ne  serait-il  pat 
étrange  que  le  père  coupable  fût  admis  à  représenter  son 
ils,  tandisqne  4e  père  non-coupable  serait  inhabile  à  le 
feire^ 

Un  tuteur  ad  hoc  pour  répondre  à  Taction  n'aurait  pas  eu 
qualité  pour  autoriser  le  mariage  du  mineur.  Le  t^onsen- 
temelit  du  père  eût  été  nécessaire.  S'fl  y  avait 'eu  offre 
d'épouser  il  aurait  donc  fallu  qu'il  intervînt.  Dr,  en  pareil 
cas,  l'on  suppose  toujours  qu'il  y  a  eu  promesse  de  mariage 
de  la  part  du  séducteur  ;  et  le  plus  souvent  il  est  de  Pin» 
térêt  des  familles  que  cette  promesse  soit  exécutée,  et  que, 
par  conséquent,  lorsqu'un  procès  est  commencé,  ce  procès 
se  termine  au  plutô't  par  une  transaction  de  cette  nature. 

D'un  autre  côté,  si  le  mineur  nVst  point  Pauteur  de  la 
grossesse  de  la  fille  qui  Pen  accuse,  son  père  a  un  grand 
hitéirèt  à  ce  quMl  ne  soit  pas  %  tort  déclaré  tel,  car  la  légi- 
timation de  Penfant  naturel,  par  un  mariage  subséquent,  fe* 
rait  eiltrer  cet  enfant  ainsi  reconnu  dans  la  famille  civile  et 
le  rendrait  babile  à  succéder. 

SHl  est  encore  vrai  que  par  le  droit  naturel,  il  peut  y 
avoir  des  circonstances  oà,  selon  la  discrétion  du  jtige, 
Payeul  est  admis  à  demander  des  aliments  à  Penfant  na* 
turel  de  son  fils,  et  Dtce  versà^  l'on  doit  voir  de  suite  que  le 
père  du  séducteur  mineur,  est,  par  cette  qualité  même,  la 
personne  la  plus  propre  et  la  plus  intéressée  à  ester  en  jus» 
tice  pour  son  fils  dans  une  acticti  portée  contre  ce  dernier 
«a  déclaration  de  paternité* 
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ÂTLWiN,  Justice. — This  action  is  brought  against  both  the 
father,  and  his  minor  son,  aged  about  eighteen,  as  joint 
defendants.  The  father  is  not  sued  nomine  iutoris^  his  lia- 
bility is  made  to  rest  upon  the  allegation  ;  lo.  That  the 
defendant,  George  Mel  vin  Emerick,  was  under  the  power 
and  authority  of  his  father,  sous  puissance  paternelle  ;  2o. 
That  the  father  is  bound  to  furnish  the  necessary  means  to 
maintain  the  illegitimate  child  of  his  son  ;  So.  That  he  was 
bound  ^^  to  have  cared  for  the  mental  and  religious  training 
of  his  said  minor  son  so  that  he  should  not  have  been  guilty 
of  the  acts  hereinbefore  complained  of,  and  that  he,  the  said 
Henry  Emerick,  having  neglected  his  duties  as  to  his  minor 
son,  is  by  law  bound  and  responsible  for  all  the  damages 
hereinbefore  complained  of,  as  having  been  done  and  com- 
mitted by  his  minor  son,  the  aforesaid  George  Melvin  Eme- 
rick." The  conclusions  are  '^  that  the  said  defendant,  George 
*'  Melvin  Emerick,  be  declared  the  father  of  the  said  child 
''  of  the  said  Isabella  M.  Hislop,  and  that  the  said  defen- 
^'  dant,  Henry  Emerick,  individually,  and  as  the  natural 
"  guardian  of  the  said  (Seorge  Melvin  Emerick,  be  con- 
^^  demned  to  pay  and  satisfy  to  the  plaintiff,  in  his  said 
*^  capacity,  the  sum  of  £500,  curvency,  as  and  for  damages 
''  and  lying  in  expencef>,  incurred  as  aforesaid,  and  for  the 
*'  support  of  the  said  child."  No  service  of  process  appears 
to  have  been  made  upon  the  minor;  the  father  has  alone 
pleaded  to  the  action,  no  issue  has  been  taken  with  the 
minor,  no  leave  asked  or  granted  to  proceed  ex  parte  against 
him,  and  all  that  has  been  done  in  relation  to  him,  has  been 
to  interrogate  him  upon  faits  et  articles.  He  has  ap- 
peared and  denied  positively,  upon  oath,  having  had  any 
connection  with  the  plaintiff's  daughter.  To  the  12th.  inter- 
rogatory :  "  Is  It  not  true  that  on  or  about  the  27th.  June, 
1852,  you  spent  the  evening  at  the  plaintiff's  house,  in  com- 
pany with  the  said  Isabella,  in  her  father's  kitchen  ;  "  be 
ùswers  :  '*  On  one  occasion,  I  do  not  recollect  whether  in 
June  or  July,  I  went  there  for  shelter  from  the  rain."  To  the 
ISth:  "  Is  it  not  true  that  you  spent  the  evening  or  part  of  the 
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evening  just  mentioned  with  the  said  Isabella  in  her  father»^ 
kitchen  ;"  he  says  :  ^^  I  sat  in  the  kitchen  on  the  occasios 
referred  to,  in  my  answer  to  the  last  interrogatory."  To  the 
14th  interrogatory  :  ^^  Is  it  not  trae  that  you  had  then  and  there, 
upon  a  sopha  which  was  then  in  the  said  kitchen,  carnal 
intercourse  and  connection  with  her?"  he  swears  ;  ^^ No^  it 
is  not  true.^^  The  minor  is  proved  to  have  bejn  a  boy  going 
to  school  at  this  time,  aged  seventeen,  the  girl  to  have  been 
upwards  of  a  year  older  than  he.  On  the  19th.  November, 
1852,  by  an  affidavit  filed  by  the  plaintiff  it  appears  that 
the  girl,  with  a  view  to  have  the  minor  arrested,  declared 
that  she  was  pregnant,  ^*  that  she  has  been  with  child  by 
the  said  George  ever  since  the  evening  of  the  27  June  last." 
The  child  was  born  the  loth.  January,  1853  ;  and  it  has  been 
attempted  to  prove  a  seven  month^s  birtb^  but  the  witnesses, 
not  excepting  a  medical  man,  do  not  seem  to  me  to  pro- 
fess or  shew  such  experience  as  to  entitle  their  opinion 
to  any  great  weight  on  such  a  delicate  and  difficult  point 
of  medical  jurisprudence.  The  house  of  the  plaintiff  i» 
composed  of  three  apartments,  one  occupied  by  the  grand 
father  and  grand  mother,  exclusively,  another  as  the  com- 
mon room  of  the  house,  and  the  third  as  the  kitchen,  the 
family  are  thirteen  in  number,  besides  two  men  farm  la- 
bourers. There  is  no  evidence  of  "  fréquentation^  "  no  proof 
that  the  minor  ever  visited  the  house,  no  proof  of  access, 
and  the  only  evidence  is  the  declaration  of  the  girl,  and 
proof  by  one  witness  that  the  minor  had  boasted  to  him 
that  he  had  connection  with  her  ;  the  other  conversations  are 
not  reliable  as  evidence  even  agaitist  a  majeur.  To  my 
mind  the  case  has  not  been  made  out  against  the  minor,  and 
I  think  that  the  plea  of  the  father  that  the  child  was  not 
that  of  his  minor  son,  but  the  offspring  of  some  othe|[  man, 
is  better  sustained  by  the  circumstances  of  the  case. 
However  this  may  be,  as  the  case  presents  itself,  it  may, 
and  will,  be  disposed  of  upon  other  grounds. 

Emerick  the  son  is  younger  than  the  plaintiff's  daagbter, 
as  has  been  already  said  there  is  no  proof  of  fréquentatiany 
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and  there  is  a  total  absence  of  evidence  to  shew  that 
Ernerick  the  father  neglected  any  precaution,  which  a  parent 
might  take  to  prohibit  any  association  or  intimacy  between 
them,  or  to  suspect  the  existence  of  such. — The  main  alle- 
gation upon  which  the  father's  liability  is  made  to  depend 
is  wholly  unsupported.  It  would  only  be  in  a  glaring 
instance  of  parental  neglect,  amounting  to  positive  conni- 
vence, or,  if  such  a  thing  be  possible,  of  direct  encour- 
agement of  the  profligacy  of  a  son,  that  in  France,  a  father 
would  be  held  liable  personally  in  a  case  of  seduction.  To 
impose  such  a  liability  upon  the  father  of  a  boy  at  school 
is  impossible.  In  the  present  case,  liability  might  be  more 
justly  charged  against  the  father  of  the  girl,  for  according 
to  her  own  statement  her  sin  was  committed  under  her 
father's  roof,  most  daringly,  seeing  the  number  of  the  inmates 
of  so  small  a  house,  and  shamelessly,  as  there  is  no  proof 
that  young  Emerick  had  ever  set  foot  in  the  house  before. 

Personal  liability  on  the  part  of  the  father  is  at  once 
repelled  by  the  facts  of  the  case.  But  the  conclusions  are 
directed  against  him  also  as  tuteur  naturely  though  no 
liability  in  a  representative  character  is  alleged  in  the  de- 
claration. If,  however,  we  take  up  these  conclusions^  we  find 
them  mainly  and  solely  aimed  at  the  minor,  that  be  be 
declared  the  father.  Since  the  plaintiff  has  thought  iit  to 
make  the  son  a  party  defendant,  i^nd  to  conclude  specially 
against  him  upon  the  main  pqint,  the  déclaration  de  pateT" 
nitéj  he  cannot  discontinue  the  suit,  quoad  the  son,  and 
obtain  judgment  against  the  father,  to  declare  the  paternité 
of  the  supposed  illegitimate  grand  child,  as  against  him. 
The  conclusions  as  taken  do  not  admit  of  this,  and  the 
Court  cannot  extend  or  go  beyond  them. 

If  then  no  judgment  en  déclaration  de  paternité  can  be 
given  at  all,  not  against  the  son,  because  no  proceedings 
have  been  taken  against  him,  and  not  against  the  father  for 
want  of  conclusions,  how  can  a  judgment  pass  against  the 
father  as  tuteur  naturel^  for  '^  the  sum  of  £500,  as  and  for 
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damages  and  lying  in  expences  incurred  as  aforesaid,  and  for 
the  support  of  the  said  child.'* — It  is  to  be  noticed  that  the 
conclusions  are  severally  against  each  of  the  defendants,  not 
joint  and  several,  no  solidarité  is  set  up  and  no  <2ommunity 
in  the  judgment  can  exist  between  them,  unless  both  be 
proceeded  against  together. 

The  son  must  be  put  out  of  the  cause  at  all  events, — 
how  then  can  the  father  be  condemned,  in  any  manner, 
with  the  formula  of  conclusions  adopted  in  this  case  ? 
Whatever  may  have  been  the  practice  as  to  proceedings 
against  minors,  in  France,  without  the  election  of  tutors,  I 
believe  our  local  practice  in  Lower  Canada  to  be  the  other 
way.  Our  Legislature  has  even  thought  it  necessary  ex- 
pressly to  give  the  minor  authority  to  sue  in  his  own  name, 
and  then  only  for  the  recovery  of  his  salaire.  With  refe- 
rence again  to  the  liability  of  fathers,  in  general,  under  the 
old  law  of  France,  care  must  be  taken  to  notice  the 
change  which  necessarily  occurred  here  upon  the  intro- 
duction of  the  Criminal  law  of  England.  The  puissance 
paternelle  as  supported  and  inforced  by  the  public  law  of 
France,  even  to  the  extent  of  actual  imprisonment  and 
direct  coercion  of  the  son,  the  proceeding  for  seduction, 
and  en  déclaration  de  paiemiié,  were  quasi  criminal,  and 
certainly  exceptions  to  the  usual  procédure  in  purely  civil 
cases.  Dans  nos  mœurs,  I  consider  the  declaration  in  this 
case  to  be  a  dangerous  innovation,  and  I  concur  fully  in 
opinion  with  the  majority  of  the  judges  in  the  Court  below, 
who  dismissed  the  action.  The  judgment  of  this  Court  is 
founded  upon  the  particular  facts  of  the  case,  however, 
and  asserts  no  general  or  abstract  principle. 

Duval,  Juge. — La  présente  action  est  portée  contre  le 
père  individuellement,  et  comme  tuteur  naturel  de  son  fils, 
pour  un  délit  commis  par  ce  dernier.  Le  père  est-il  respon- 
sable en  son  nom  personel  ?  Je  n'éprouve  aucune  difEculté 
à. résoudre  cette  question,  dans  une  cause  où  Ton  n'a  ni  allé- 
gué ni  prouvé  aucune  participation  de  la  part  du  père. 
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La  règle  sur  cette  matière  est  claîrement  éDoncée  par  les 
auteurs  qui  l'ont  traitée.  (1)  Au  reproche  fait  au  défendeur 
de  n'avoir  pas  veillé  sur  son  fils,  ne  peut-il  pas  faire  au 
demandeur  le  même  reproche  de  n'avoir  pas  veillé  sur 
sa  fille  dans  sa  propre  maison,  et  lui  répondre  qu'il  est 
également  responsable,  si  non  davantage,  du  malheur  qui 
est  arrivé.  Quant  au  fils  qui  est  mineur,  la  question  est 
4e  savoir  si  le  père  a  qualité  pour  le  représenter  ?  On  trouve 
dans  tous  les  auteurs  que  le  père  ne  peu^  représenter  son 
fils  en  justice.  (2)  Mais  il  y  a  des  arrêts  que  l'on  ne  doit 
pas  prendre  comme  autorités  au  soutien  de  la  présente 
action.  L'Ancien  Denisart,  vbo.  Enfant,  p.  306,  en  ^apporte 
un  qu'on  a  cité,  je  ne  trouve  en  France  rien  de  sem- 
blable excepté  dans  les  poursuites  criminelles  auxquelles 
on  joignait  le  recours  civil.  Le  père  peut  avoir  intérêt  à 
être  partie  en  cause,  mais  il  ne  s'en  suit  pas  qu'il  puisse 
représenter  son  fils  comme  tuteur  naturel. 

Caron,  Juge. — Action  par  l'appellant,  en  son  propre  nom, 
comme  père  de  Isabella  M.  Hislop,  sa  fille  mineure,  et 
aussi  comme  agissant  pour  et  au  nom  de  sa  dite  fille  mi- 
neure, contre  Henry  Emerick,  l'intimé,  et  contre  George 
Melvin  Emerick,  son  fils  mineur,  en  déclaration  de  pater- 
nité, afin  de  faire  déclarer  le  dit  mineur,  père  d'un  enfant 
dont  serait  accouchée  la  dite  Isabella  Hislop,  qui  aurait 
été  séduite  par  le  dit  mineur,  duquel,  et  de  l'intimé, 
son  père,  le  demandeur  réclame  une  somme  de  £500, 
pour  frais  de  gésine  et  dépenses  de  l'entretien  de  l'enfant, 
et  dommages  et  intérêts  lui  résultant  de  la  perte  des  ser- 
vices de  sa  dite  fille  mineure. 

Les  deux  défendeurs  ont  comparu  par  un  seul  et  même 
acte  de  comparution. 

Henry  Emerick,  le  père,  seul  a  plaidé  à  l'action  par 
simple  défense  en  fait,  dans  laquelle,  admettant  la  minorité 
de  son  fils,  il  nie  formellement  que  le  dit  mineur  ait  séduit 


(1)  Pothier,    Ohlig.,  Ko.   454:— 1  Dnparc  Poulain,  215:— Arrêta  de  BasMt,  a. 
231  :— Foumel,  131. 

(2)  2  ToaUier  do.  1092  :— Merlin,  Reperl.  in  So,  tome  26,  p.    74,  tome  20,  p. 
206  :~1  Frémin^iUe,  no.  11  et  330  :-7  Merlin,  p.  19,  ool.  2. 
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la  fille  du  demandeur,  qu'il  Pait  rendu  enceinte  de  se8 
œuvres,  que  son  fils  n'est  pas  le  père  de  l'enfant  et  enfin 
que  lui,  le  défendeur,  n'est  pas  tenu  en  la  manière  et  forme 
etc. 

Le  fils  mineur  n'a  pas  plaidé  à  l'action,  et  aucun  défaut 
n'a  été  enregistré  contre  lui.  De  faifle  demandeur  paraît 
être  sous  l'impression,  et  il  l'a  prétendu  formellement,  que 
le  père  avait  pris  la  défense  de  son  fils,  et  en  plaidant  pour 
lui-même  avait  ^n  réalité  plaidé  pour  son  fils  aussi. 

Je  ne  trouve  rien  de  tel  dans  la  défense  faite  par  le  père  ; 
tout  ce  qu'il  dit,  il  le  dit  en  son  nom,  et  tout  ce  qu'il  dit, 
est  de  nature  à  repousser  la  responsabilité  dont  on  prétend 
le  charger,  il  nie  les  faits  sur  lesquels  seuls  peut  reposer 
cette  responsabilité,  il  dit  que  son  fils  n'a  pas  séduit  la  fille 
du  demandeur,  que  l'enfant,  n'est  pas  de  lui,  et  que  son  fils 
n'a  pas  causé  au  demandeur  les  dommages  qu'on  lui  de- 
mande. 

Il  est  donc  clair  que  Emerick,  père,  n'a  pas  pris  la  dé- 
fense de  son  fils  et  qu'il  n'a  nullement  plaidé  pour  lui. 
Donc  il  résulte  :  lo.  Qu'il  est  faux  que  le  père  ait  pris  la 
défense  de  son  fils,  et  qu'il  ait  plaidé  pour  lui  comme  l'a 
prétendu  l'appelant  :  £o.  Que  le  défendeur,  mineur,  a  été 
poursuivi  sans  représentant  à  lui  nommé,  et  que  défaut  n'a 
jamais  été  pris  contre  lui,  quoiqu'il  n'ait  pas  plaidé  à 
l'action. 

Le  jugement  dont  est  appel  renvoie  l'action  quant  aux 
deux  défendeurs  ;  pour  le  père,  le  motif  est  que  le  deman- 
deur n'a  pas  établi  à  la  preuve  les  faits  nécessaires  pour  le 
rendre  responsable  envers  le  demandeur  des  dommages 
qu'il  réclame.  Quant  au  fils,  le  motif  est,  qu'étant  mineur, 
il  ne  pouvait  être  poursuivi  sans  représentant  légal. 

Le  jugement  est  fondé  et  en  fait  et  en  droit,  quant  au 
père,  si  il  était  tenu  en  droit  des  dommages  qui  seraient 
résultés  de  la  séduction  de  la  fille  du  demandeur  par  son 
fils  mineur,  ce  qui  n'est  pas  le  cas,  je  ne  trouverais  pas 
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dans  la  preuve  suffisamment  pour  établir  la  paternité  de 
Tenfant  dans  la  personne  du  dit  mineur.  Le  fait  ne  peut  pas 
avoir  été  commis  dans  la  maison  d'après  la  division  et  le 
nombre  de  pçrsonnes  qui  l'habitent,  et  il  n'y  a  pas,  d'après 
moi,  de  preuve  que  la  chose  se  soit  accomplie  ailleurs. 
Les  admissions  et  les  aveux  faits  par  le  mineur  sont 
de  son  âge,  et  sont  sans  importance.  Ainsi  quant  à 
lai-même,  s'il  était  régulièrement  dans  la  cause,  je  doute 
fort  que  la  preuve  {ût  de  nature  à  le  faire  condamner 
comme  père.  Ainsi  quant  au  père  et  quant  au  fils,  d'après 
la  preuve,  l'action  est  bien  renvoyée.  Même  en  droit  le 
jugement  est  bien  fondé  lorsqu'il  dit  :  1.  que  le  père  n'est 
pas  tenu  des  suites  de  la  séduction  par  son  fils  mineur,  et  ; 
2.  que  le  fils  aurait  dû  être  représenté. 

L'appelant  a  paru  admettre  que,  de  droit  commun,  et 
dans  les  cas  ordinaires,  le  père  n'est  pas  responsable  des 
suites  de  la  séduction  faite  par  son  fils  mineur.  Mais  il  a 
prétendu  que,  dans  l'espèce,  le  père  avait  assumé  cette 
responsabilité,  en  prenant  la  défense  de  son  fils.  C'est  pour 
établir  cette  exception  à  la  règle  générale  qu'il  a  cité 
Merlin,  Rép.,  vbo  ,  Puissance  Paternelle,  sec.  S,  p.  S.  Il  est 
inutile  de  commenter  sur  cette  autorité,  qui  n'est  nullement 
applicable,  puisque  l'on  a  vu  que  de  fait  le  père  n'a  pas 
plaidé  pour  son  fils,  et  n'a  pas  pris  sa  défense. 

Sourdat,  est  contre  lui  sur  la  thèse  générale,  Meslé 
aussi,  (voir  ses  autorités  p.  44.)  Le  père  n'était  donc  pas 
tenu  à  regard  du  demandeur,  quand  même  il  aurait  été 
prouvé  que  son  fils  lui  avait  causé  les  dommages  dont  il 
se  plaint. 

Quant  au  fils  il  aurait  dû  être  représenté  dans  la  cause, 
le  père  n'a  pas  fait  disparaître  ce  défaut,  le  fils  ne  pouvait 
rien  faire  et  n'a  rien  fait  à  cet  efiet. 

Le  jugement  doit  être  confirmé. 


2  Ad«.  Danisart,   vbo,    Enfant,  306»  no.  16,  Arrât  6  féTrier,   1762  :  — Fonnel) 
Séduction,  76,  77. 
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The  judgment  is  in  the  following  terms  : 

The  Court,  &c.  Seeing  Ihat  the  appellant  impleaded  the 
respondents  jointly,  and  that  the  said  Henry  Emerick  and 
George  Melvin  Emerick  were  both  made  the  parties  defen- 
dant in  the  Court  below,  chacun  en  droit  sot  ;  that  the  said 
respondents  appeared  in  the  Court  below,  and  that  the  said 
Henry  Emerick  alone  pleaded  to  the  action  ;  seeing  that  no 
proceedings  were  taken  by  the  appellant  to  compel  the  said 
George  Melvin  Emerick  to  plead  or  take  issue  in  the  cause, 
and  that  the  evidence  adduced  by  the  appellant,  in  so  far 
as  respects  the  said  George  Melvin  Emerick,  is  evidence 
improperly  taken,  ex  parte^  and  does  not  bind  him  ;  seeing 
that  the  appellant  hath  wholly  failed  to  establish  any  liabi- 
lity on  the  part  of  the  said  Henry  Emerick  for  the  acts  or 
misdeeds  of  the  said  George  Melvin  Emerick,  if  any  by  him 
committed  in  this  behalf,  and  that  by  impleading  the  said 
George  Melvin  Emerick,  individually,  and  making  him  a 
party  to  the  cause,  the  said  Henry  Emerick  cannot  be 
considered  as  representing  his  son,  the  said  Greorge 
Melvin  Emerick,  either  as  tuteur  naturel^  or  otherwise,  in 
the  exercise  of  the  puissance  paternelle;  seeing  that  the 
conclusions  by  the  appellant  against  the  said  Henry  Emerick 
were  taken  both  against  him,  individually,  and  in  a  supposed 
representative  character,  and  that  the  same  are  not  war- 
ranted by  the  evidence  adduced  as  against  him,  indivi- 
dually, and  that  the  joinder  of  the  said  George  Melvin 
Emerick  repels  any  condamnation  against  the  said  Henry 
Emerick  in  any  representative  character,  if  such  he  had  ; 
seeing,  therefore,  that  in  the  judgment  of  the  Court  below, 
from  which  the  present  appeal  hath  been  brought,  there  is 
no  error.  (1)  It  is  considered  and  adjudged  that  the  said 
judgment  be,  and  the  same  is,  hereby  affirmed,  with  costs. 


(1)  Jadfl^mentofiheSaperiorCoartof  the  18th.  O-tober,  1854. 

"  The  Coart  Ao.  ConsideriDg  that  the  plaintiff  hath  failed  to  establish  bj  eyiden'^e 
any  matter  or  thinn^  by  reason  whi^reof  the  said  Henry  Emerick,  the  defendant, 
ought  to  be  held  liable  to  pay  to  him  dumagos  for  the  grievances  by  him  in  his  de- 
olaration  set  forth  and  complained  of,  in  manner  and  form  as  the  said  plaintiff  hath 
oondttded  against  him;    and  further,  considering  that  the  said  George  MelTia 
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QUEEN'S  BENCH, 
Appeal  Side. 


DISTRICT   OF  MONTREAL. 


Before  : — Sir  L.  H.  LaFontaiftb,   Baronet,   Chief-Justice, 
Aylwiw,  Dutal  and  Mondelet^  Justices. 

MoLsoN  et  al Plaintiffs  belowy  Appellants. 

and. 
Burroughs,  •  • Defendant  below j  Respondent. 


Held  :^That  in  the  cmo  sabmUfced, 
the  motion  of  the  plaintiSls  that  the  sheriff 
be  permitted  to  amend  his  retorn  ehould 
have  been  granted,  inasmuch  aa  one 
party  ought  not  to  profit,  nor  the  other  to 
inffer,  from  an  error  inadyertantly  com- 
mitted by  the  sharilf. 

Semble  that  the  sheriff  on  his  own  motion 
or  petition  may  be  nllowed  to  amend  his 
return. 


Jngé: — Qae  dans  l'espèce,  la  motion 
des  demandeurs  pour  qu'il  fût  permis  an 
shérif  d'amender  son  retour  eut  dû  être 
accordée,  en  autant  qu'un  partie  ue  doit 
pas  profiter,  et  l' antre  t>ouffrir,d' une  erreur 
du  shérif  commise  par  inadvertance. 

II  semble  qu'il  sera  permis  an  shérif 
sur  sa  propre  demande  d'amender  son 
retour. 


Judgment  rendered  the  Srd.  day  of  May,   1859. 


This  was  an  appeal  from  two  interlocutory  judgments 
rendered  in  the  Superior  Court  at  Montreal,  on  the  30th. 
April,  1858,  and  the  29th.  May,  following,  the  first  dis- 
missing the  plaintiffs'  motion  for  permission  to  the  sheriff, 
on  affidavits  filed,  to  amend  his  return  to  a  writ  of  saisie 
gagerte  ;  the  second  rejecting  the  plaintiffs'  motion  to  revise 
the  interlocutory  judgment  first  rendered.  The  nature  of 
the  amendment  sought  to  be  made  was  to  indicate  more 
clearly  what  part  of  the  goods  set  forth  in  the  procès-verbal 
of  seizure  had  been  seized  on  the  premises  originally  leased, 
and  what  part  in  the  premises  to  which  the  goods  had  been 
removed. 

The  defendant,  on  the  24lh.  June,  filed  an  exception  à  la 
forme  founded  mainly  on  the  insufficiency  of  the  sheriff  *s 
return,  alleging,  as  a  reason  in  support  of  his  exception, 


Emeriok,  the  ether  defendant,  son  of  the  said  Henry  Emeridk,  is  a  minor,  and 
eannot  by  law  be  impleaded  or  called  upon  to  answer  in   an  action  at  law  without 
being  represented  by  a  tutor  or  curator  duly  appointed  :  doth  dismiss  the  raid  action, 
with  costs." 
Judgment  rendered  by  Day  and  Mondelet,  justices,  VanFelson,  jostioa,  diuentinf. 
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that  it  did  not  appear  by  the  sheriff's  return,  and  the  procès^, 
verbal  of  seizure,  that  any  goods  were  seized  upon  the  pre- 
mises indicated  as  those  to  which  the  defendant  had  re- 
moved his  goods,  and,  hence,  it  did  not  appear  that  the 
seizure  had  been  made  according  to  the  terms  and  exigency 
of  the  writ. 

On  the  18th.  September  following,  the  slieriff  moved  for 
permission  to  amend  his  )*etum,  by  stating  therein  where 
the  goods,  furniture  and  effects  were  seized.  This  motion 
was  afterwards  rejected  upon  the  ground  that  the  sheriff 
not  being  a  party  in  the  cause  had  no  right  to  move  in  the 
matter,  the  Court  intimating  that  the  proper  course  was  for 
the  plaintiffs  to  make  the  motion.  The  motion  to  revise  the 
interlocutory  judgment  of  the  SOth.  April  was  rejected  by 
Mr.  Justice  Smith  on  the  ground  solely  that  he  thought  it 
better  not  to  interfere  with  the  judgment  rendered  by  an- 
other judge,  although  he  expressed  himself  satisfied  the 
amendment  should  have  been  permitted. 

His  Honor  the  chief  justice  stated  that  it  was  competent 
for  the  sheriff  by  motion,  or,  in  any  case,  by  petition,  to  pray 
to  be  allowed  to  amend  his  return. 

"  La  Cour  etc.  Considérant  que  la  motion  des  demandeurs 
faite  le  vingt-quatre  mars,  mil  huit  cent  cinquante-huit,  à 
l'effet  de  permettre  au  shérif  de  ce  district  d'amender  son 
rapport  en  la  manière  y  mentionnée,  procédait  valablement, 
et  qu'elle  aurait  dû  être  accordée,  les  parties  ne  devant  pas, 
d'un  côté,  souffrir,  ni  de  •  l'autre,  profiter  d'une  omission  ou 
d'une  erreur  commise  par  inadvertance  par  le  dit  shérif  ; 
que  par  conséquent,  dans  le  jugement  de  la  Cour  Supé- 
rieure, siégeant  à  Montréal,  du  trente  avril,  mil  huit  cent 
cinquante-huit,  qui  rejette  la  dite  motion,  il  y  a  mal  jugé, 
infirme  le  susdit  jugement,  avec  dépens  contre  l'intimé  sur 
le  présent  appel  ;  et  cette  Cour,  procédant  à  rendre  le  juge- 
ment que  la  dite  Cour  Supérieure  aurait  dû  rendre,  accorde 
la  dite  motion,  et  par  suite,  met  au  néant  le  second  juge- 
ment dont  il  y  a  également  appel,  savoir  le  jugement  de  la 
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dite  Cour  Supérieure  du  vingt-neuf  mai,  mil  huit  cent  cin- 
quante-huit, qui  rejette  la  motion  faite  par  les  demandeurs 
le  dix-sept  du  même  mois,  pour  faire  reviser  le  susdit  juge- 
ment du  trente  avril,  mil  huit  cent  cinquante-huit,  laquelle 
dite  dernière  motion,  sera,  vu  le  présent  jugement  donnant 
aux  demandeurs  le  profit  de  la  motion  du  vingt-quatre 
mars,  mil  huit  cent  cinquante  huit,  regardée  comme  non 
avenue,  et  condamne  Pintimê  aux  dépens  sur  les  dites 
deux  motions  en  la  dite  Cour  Supérieure." 

DoRMAN,  for  appellant. 

Cross  and  Bancroft,  for  respondent. 


QUEEN^S  BENCH, 
Appeal  Side. 


DISTRICT  OF  MONTREAL. 


Before  : — Sir  L.  H.   LaFontaine,   Baronet,  Chief-Justice, 
Aylwin,  Duval  and  Meredith,  Justices.. 

Archambault, Plaintiff  below ^  AppellanL 

and 
BusBT, •  •  •  One  of  the  Defendants  below^  Respondent. 


Held  :—  That  the  interloontory  judg- 
ment of  IStb.  Deoember,  1862,  qaoted 
below,  suspended,  so  long  as  it  was  in 
force,  the  proceedings  in  the  action  en 
garantUf  and  that,  therefore,  there  was 
error  in  the  jadgment  declaring  saoh 
action  périmée^  on  motion  of  one  of  the 
defendants  engararUie^ 


Jugé  : — ^Qtie  lo  jugement  interlocntoire 
dn  15me.  décembre,  1852,  cité  ci-dessonaj, 
a  ea  l'effet,  tant  qn'il  est  resté  en  force, 
de  suspendre  les  prooédnies  dans  l'action 
en  garantie,  et  que,  ar  conséquent,  il  j 
ay«it  erreur  dans  le  jugement  déclarant 
telle  action  périmée,  sur  motion  de  l'un 
des  défendeurs  en  garantie. 


Judgment  rendered  the  4th.  May,  1859. 


The  judgment  from  which  the  appeal  was  instituted  was 
a  judgment  of  peremption  d'instance  rendered  in  the  Superior 
Court,  Montreal,  on  the  23rd.  September,  1856.  The  appel- 
lant had  instituted  an  action  against  one  Frappier,  who,  on 
the  matters  set  forth  in  the  plea,  brought  an  action  en  ga- 
rantie against  the  respondent  aud  others  ;  issue  was  joined 
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on  this  action  en  garantie^  the  parties  went  to  proof,  and  the 
case  having  been  heard  upon  the  merits,  the  following  judg- 
ment was  rendered  on  the  15lh.  day  of  December,  1862  : — 
"TheCourt,  etc.,  considering  that  the  inscription  of  the  said 
cause  is  premature,  inasmuch  as  judgment  cannot  be 
rendered  on  the  merits  of  the  plaintiff's  demand  en  garantie 
until  the  cause  in  his  declaration,  wherein  he  is  plaintiff*, 
and  Michel  Frappier,  in  his  declaration  mentioned,  is 
defendant,  hath  been  heard  and  adjudged,  doth  discharge 
the  said  cause  from  délibéré.'^  The  respondent,  who  was 
one  of  the  defendants  en  garantie^  moved  that  for  want  of 
proceedings  during  three  years,  the  aotion  against  him  be 
declared  périmée^  and  judgment  awarding  the  benefit 
of  the  péremption  dHnstance  rendered.  This  motion  was 
granted  and  the  action  dismissed  by  judgment  rendered  en 
the  2»rd.  September,  1856.  (1) 

An  appeal  was  instituted  from  this  judgment,  upon 
which  appeal  the  judgment  in  question  was  reversed  : 

"  La  Cour  :  1^  Considérant  que  tant  que  le  jugement 
"  interlocutoire  du  16  décembre,  1852,  jestait  en  vigueur, 
"  l'instance  sur  Paction  en  garantie  était  suspendue  pat 
"  ordre  de  la  Cour,  et  non  par  le  fait  de  l'appelant,  qui 
"  avait  mis  sa  cause  en  état  d'être  jugée,  que  pendant  cette 
"  suspension,  il  ne  pouvait  y  avoir  lieu  à  la  péremption 
"  d'instance  : 

"  2®  Considérant,  par  conséquent,  qu'en  accordant  le  profit 
"  de  la  motion  faite  par  le  dit  Thomas  J.  G.  Busby,  l'un 
"  des  défendeurs,  à  l'effet  de  faire  déclarer  périe  Tinslance 
"  sur  Taction  en  garantie,  et  débouter  le  demandeur  de  sa 
"  dite  action,  et  en  déclarant  en  effet  périe  la  dite  instance 
"  et  en  déboulant  le  dit  demandeur  de  sa  dite  action,  le 
"  jugement  dont  est  appel  a  mal  jugé  : — Infirme  le  susdit 
''jugement,  savoir  le  jugement  rendu  le  23  septembre, 
"  1856,  par  la  Cour  Supérieure  siégeant  à  Montréal,  avec 


(!)•  Day,  Smith  and  MondeIet|  Jastices. 
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•*  dépens  sur  le  présent  appel  contre  le  dit  Thomas  J.  G. 
"  Busby  ;  et  cette  Cour  procédant  a  rendre  le  jugement  que 
"  la  dite  Cour  Supérieure  aurait  dû  rendre,  rejette  la  sus- 
"  dite  motion  avec  dépens." 

LORANGER,    POMINYILLE   Ct    LoRANGER,    for  appellant. 

M.  MoRRisoir,  for  respondent. 


COUR  SUPERIEURE.— QUEBEC. 

Présent  : — Stuart,  A.,  Juge- Assistant. 

(  Coté, Demandeur. 

No.  1183.  ]  vs. 

(  Lbmieux, «  « Défendeur. 


Jugé  : — lo.  Qa'on  billet  promimoire  on 
eédale  aoas  peing  privé,  daté  nn  dimaii- 
eha,  et  donné  en  paiement  ponr  un  cheval 
acheté  le  Diême  jonr,  est  nul  et  de  nul 
effet,  suivant  les  dispositions  de  la  45e 
Ôeorge  ITI,  chap.  lOme.  et  18,  Victoria, 
chap    117. 

2o.  Qu'une  cédnie  contenant  la  con- 
dition d'exécuter  à  nne  époque  sub 
sêquente  une  obligation  notariée  pour  le 
iron  tant  dMeelle,  n'est  pas  proprement 
un  billet  promissoire,  mais  une  obligation 
de  faire  nne  choee  qui  devait  être  le  sujet 
de  l'action,  qvte  pouroette  raison  l'action 
doit  être  anesi  dJoontée. 


Held  :  lo.  That  a  promissory  note  or 
agreement  in  writing,  dated  on  a  sunday, 
and  given  in  payment  of  a  horse  pur- 
chased on  the  same  day,  is  null  and  void 
under  the  46  Geo.  Ill,  cap.  lO;  and  18, 
Vic.  cap.  117. 

!2o.  That  a  written  undertaking  contain- 
ing' a  condition  to  pass,  on  a  subsequent 
day,  a  notarial  obligation  for  the  amount 
thereof,  is  not  a  promissory  note,  but  an 
agreement,  and  must  be  sued  upon  as 
such,  otherwise  the  action  will  Im  dis- 
missed. 


Jugement  rendu  le  2  mai,  1859. 

Cette  action  était  portée  pour  le  recouvrement  de  la 
somme  de  £25,  étant  le  montant,  comme  il  était  allégué 
dans  la  déclaration,  d'un  billet  promissoire  fait  par  le  dé- 
fendeur et  un  autre,  le  dit  billet  était  comme  suit  : — 

"  St.  Giles,  19  Septembre,  1858* 

^^  Nous*  promettons,  solidairement  et  conjointement,  de 
"  payer  à  Amable  Côté,  la  somme  de  vingt-cinq  louis  cou- 
"  rant,  pour  une  jument  qu'il  m'a  vendue  et  livrée,  que  nt>us 
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"  promettons  de  payer  à  lui,  ou  à  son  ordre,  payable  comme 
^^  suit,  savoir  ;  en  quatre  ans,  en  donnant  6  louis  et  cinq 
^*  chelings  courant,  chaque  année,  au  premier  septembre 
^^  de  chaque  année  ;  et  de  plus  nous  pronettons  de  faire 
^^  une  obligation  jeudi  prochain,  et  à  défaut  de  ce  faire  la 
"  dette  sera  échue." 


(Signé,) 


"  Michelle    f    Lemieux," 

manque. 

TA«,^îw.-  S  "  Robt.  Martin,"        "  Louis         +    Lemieux," 
Témoms,  j  «  ^^^^  g^^^^  ^  ^^^ 

Le  défendeur  plaida  qu'il  n'y  avait  eu  aucune  considé- 
ration valable  pour  le  dit  billet  en  autant  que  la  jument  qui 
avait  été  la  considération  du  dit  billet  étedt,  à  Tinstant  de 
sa  vente  et  livraison  au  dit  défendeur,  par  le  dit  demandeur, 
atteinte  de  vices  redhibitoires,  et  que  c'était  par  l'artifice 
et  dol  du  demandeur  qu'il  avait  induit  le  défendeur  à 
acheter  la  dite  jument,  et  que  dans  les  huit  jours  après  la 
vente  et  livraison,  il  l'avait  ramenée  au  demandeur,  et 
l'avait  laissée  dans  son  clos,  où  elle  était  encore  quand 
l'action  avait  été  instituée  ;  et  concluait  à  ce  que  la  vente 
fut  déclarée  nulle,  et  le  billet  en  question  anssi  déclaré  nul, 
foute  de  considération. 

Les  arguments  des  conseils  avaient  particulièrement  ré- 
férence à  la  question  de  fait  exposée  par  le  témoignage  ;  et 
il  fût  dit,  que  le  jour  de  la  transaction  et  de  la  vente  et 
livraison  de  la  dite  jument,  et  de  la  date  du  dit  billet,  le  19 
de  septembre  dernier,  était  un  jour  de  dimanche. 

Stuaht  a,  Justice.— ^The  circumstance  which  gave  rise  to 
the  giving  of  this  note  was  the  sale  of  a  mare  which  took 
place  on  the  19th.  day  of  September  last,  being  a  Sunday  ; 
and  the  note  itself,  is  dated  on  the  same  day,  su^day  ; 
I  am  theref<»re  of  opinion  that  an  action  cannot  be  main- 
tained upon  it,  under  the  provisions  of  45  Geo.  Ill,  cap.  10. 
Upon  reference  to  this  statute,  which  seemsi  at  first,  only 
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to  refer  to  tavern-keepers  and  traders  in  merchandize, 
it  will  be  seen  nevertheless  that  its  object  was  to  prevent 
trading  in  general  ;  and  this  is  more  particularly  shewn 
by  the  latter  clause  in  the  second  section  which  ex- 
pressly excepts  from  the  provisions  of  the  act,  the  sale  of 
the  produce  of  the  estate  of  minors  &c.,  at  the  church 
doors,  in  country  parishes,  on  Sundays  ;  and  this  is  the 
only  exception  which  the  act  makes.  And  even  these 
sales  permitted  by  this  act,  are  set  aside  by  the  18th.  Vict, 
cap.  1 17,  as  a  desecration  of  the  sabbath.  The  object  of 
the  legislature,  therefore,  it  is  perfectly  evident  is  to 
prevent  all  sales,  or  transactions  of  a  commercial  or  trading 
nature,  from  taking  place  on  the  Sunday  ;  and  it  cannot  be 
expected  that  where,  as' in  this  instance,  a  horse-dealer 
carries  on  his  traffic  by  selling  horses  on  Sunday,  and 
receives  payment  by  a  note  dated  on  the  same  day,  he  should 
be  excepted  or  excluded  from  the  operation  of  the  law. 

Independently  of  the  above  consideration,  I  whould  have 
dismissed  the  present  action,  inasmuch  as  the  document  in 
question  is  not  a  promissory  note  ;  it  contains  a  stipulation 
to  go  before  a  notary,  and  pass  an  obligation  for  the  amount 
thereof.  It  is,  therefore,  a  contract  or  an  agreement,  and 
should  have  been  sued  upon  as  such,  and  not  as  upon  a 
promissory  note. 

Action  dismissed. 

Tascher£au,  Duval  et  Taschsreau,  pour  le  demandeur. 

Casault  et  Langloi»,  pour  le  défendeur. 
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SUPERIOR  COURT.— QUEBEC. 

Before  :— Chabot,  Justice. 

C  Sautageau.  •  •  ^ Plaintif. 

No.  664.  }  vs. 

(  Robertson  et  al^* •  Defendants. 


Held  :— That  where  a  sngnj^stion  of  th^ 
death  of  one  of  several  défendante  is  filed 
of  record,  a  motion  to  oompel  the  remain- 
ing defendants  to  substitute  an  attorney 
in  the  place  of  the  attorneys  of  record,  one 
of  whom  had  been  promoted  to  the  bench, 
will  not  be  granted  until  such  suggestion 
is  removed  or  disposed  of. 


Jugé  :— Que  dans  le  oas  où  il  a  été  filée 
une  suggestion  du  décès  de  l*un  de  plu* 
sieurs  défendeurs,  une  motion  à  l'effet  de 
eontraindre  les  autres  défendeurs  &  subs> 
tituer  un  procureur  au  lien  et  plaoe  des 
procureurs  de  record,  l'un  desquels  avait 
été  élevé  au  banc,  ne  sera  pas  aooordée 
avant  qu'il  ait  été  jugé  sur  telle  sug- 
gestion. 


Judgment  rendered  the  7th.  April,  1859. 

DfiscHÈNE,  for  plaintiff,  moved  that  the  defendants  do  sub- 
stitute an  attorney  to  Messrs.  Stuart  and  Yannovoas,  on  the 
ground  that  Mr.  Stuart  having  been  elevated  to  the  Bench, 
he  could  no  longer  act  as  the  attorney  of  the  defendants. 

Yannotous,  for  defendants,  argued,  that  inasmuch  ajç 
there  was  a  suggestion  of  the  death  of  one  of  the  defendants 
filed  and  of  record  in  the  cause,  the  plaintiff  could  not 
compel  the  defendants  to  subtitute  an  attorney  until  such 
suggestion  was  disposed  of  in  some  way  or  another^  either 
by  disputing  the  alleged  decease  of  one  of  the  defendants, 
or  by  causing  him,  if  dead,  to  be  represented  in  the  cause. 

Chabot,  Justice. — ^The  motion  for  substitution  cannot  be 
granted  so  long  as  the  suggestion  of  the  death  of  one  of 
the  defendants  remains  of  record,  and  undisposed  of;  so 
long  as  it  remains  on  the  record,  the  Court  is  bound  to  be- 
lieve that  one  of  the  parties  is  dead,  and  this  being  the  case, 
the  plaintiff  must  cause  the  removal  of  the  suggestion  of  his 
death,  either  by  disputing  the  fact  of  his  decease,  or  by 
causing  him,  if  dead,  to  be  represented  in  the  cause,  before 
he  can  compel  a  substitution  of  attorneys. 

Motion  rejected. 

Plamondon  and  Dkschène,  for  plaintiff. 
Stuart  and  Yannovous,  for  defendants. 
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SUPERIOR  COURT.— MONTREAL. 

^  Before  : — Smith,  Justice. 

(Morgan.. .•« ••«..  Plaintiff. 

No.  399.  <  vs. 

(  FoBSTTH  et  alj «...  Defendants. 


Held  :— That  an  aetion  for  goods  Bold 
and  deliTorad  to  the  défendants  for  their 
steamer,  will  not  be  maintained,  not- 
withstanding  the  steamer  be  registered  in 
the  defendants'  names,  if  the  oredit  for 
firewood  Aimiihed  is  shewn  to  hare  been 

i?en  to  a  partf  ninning  the  steamer  on 


s: 


Jngê  :— Qù'one  action  nottr  effets  Ten- 
dus et  livrés  aux  défendeurs  poor  levr 
vapeur,  sera  renvovée .  nonobstant  que  le 
vaisseau  soit  enregistre  aux  noms  des  dé- 
fendeurs, s'il  i^ppert  que  les  effets  vendus 
(du  bois  de  chauffage)  ont  été  vendus  à  un 
individu  qui  exploitait  le  vaisseau  pour  son 
propre  compte. 


Judgment  rendered  the  38th.  February,  1859. 


Smith,  Justice. — ^This  action  is  brought  against  the  dé- 
fendants owners  of  the  steamer  Aylmer  to  recover  the  value 
of  certain  firewood  furnished  to  the  steamer  in  1856,  and 
which  was  alleged  to  have  been  sold  to  the  defendants  at 
their  request,  and  for  the  use  of  their  steamer  by  the  plain- 
tiff. The  defendants  have  pleaded  that  the  steamer  was 
leased  to  one  Humphrey  who  was  running  her  on  his  own 
account,  and  that  the  credit  was  not  given  to  the  defendants, 
but  to  Humphrey,  whose  note  it  is  alleged  was  taken  in 
settlement  of  the  account.  The  plaintiff  filed  a  special 
answer  admitting  he  had  taken  a  note  from  Humphrey 
on  being  led  to  believe  by  the  misrepresentation  of  the  par- 
ties on  board  that  he  was  the  owner,  fhat  the  note  was  not 
paid  and  that  he  had  not  given  up  his  claim  against  the 
defendants  as  the  real  owners. 

There  is  no  doubt  that  the  wood  was  furnished  by  the 
plaintiff  to  the  steamer  whilst  she  was  under  the  manage- 
ment of  one  Lafleur  as  captain.  Humphrey,  examined  for 
the  defendants,  states,  that  he  bought  the  steamer  bom  the 
defendants  in  May,  1856,  giving  his  notes  for  the  price  but 
taking  no  formal  transfer,  that  he  ran  her  on  his  own  ac- 
connt  during  the  navigation  season,  and  that  Lafleur  was 
in  his  employ  ;  Lafleur  when  examined  for  the  plaintiff  says 

15 
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the  same  thing.  A  copy  of  the  register  is  filed  in  the  cause 
and  admitted,  from  which  it  appears  that  in  May,  1856,  the 
defendants  were  registered  as  owners  of  the  steamer,  but 
this  is  not  sufficient  to  sustain  the  present  action,  the  credit 
having  been  given  to  Humphrey  and  his  nominees,  in 
charge  of  the  steamer.  (1)  Nor  is  there  proof  of  th«  alleged 
misrepresentations  mentioned  in  the  special  answer. 

Judgment.  •  •  •  ^^  Considering  that  the  plaintiff  hath  failed 
^^  to  prove  the  allegations  of  his  said  declaration,  and  that 
'^  the  said  defendants  ever  contracted  with  the  said  plaintiff, 
<<  or  in  any  way  beeame  liable  in  law  to  pay  to  the  said 
*^  plaintiff  the  price  and  value  of  the  wood  sought  to  be 
^  recovered  in  this  action  :  The  Ceort  doth  dismiss  the  said 
<<  action,  with  costs. 

PoPHAM,  for  plaintiff. 

Abbott  and  Bakvr,  for  defendants. 


GOUR  SUPERIEURE.— QUEBEC. 

Présent  : — Chabot,  Juge. 

C  HuoT, r  ••••<••  •  Demandeur, 

No.  986.  <  vs. 

(  Page, • Défendeur. 


Jagé  :— Que  lonqn'im  jugement  final  a 
été  renda  daiu  une  cause,  la  Oour  ne  pent 
inteirenir  ensuite  pour  le  changer  on  le 
modifier  en  aucune  manlèrei  sur  motion 
ou  autrement. 


Held  :--That  where  final  Judgment  if 
rendered  In  a  cause,  the  Court  will  not 
afterwards  interfere  to  modify  or  change 
it  in  any  way,  either  upon  motion  or 
otherwise. 


Jugement  rendu  le  2me*  mai,  1859. 

Le  défendeur  dans  la  cause  of&it  une  confession  de  juge- 
ment pour  une  somme  moindre  que  la  demande.  Le  de- 
mandeur refusa  d'accepter  cette  confession  de  jugement, 


(1)  Addison  on  Contraots,  pp.  628-9. 
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tX  fit  uûe  demande  de  plaidoyer  ;  le  défendeur  par  son 
plaidoyer  contesta  le  surplus  de  la  demande  seulement. 
Après  contestation  filée,  le  demandeur  s'y  soumit,  et  de- 
manda jugement  contre  le  défendeur  suivant  la  dite  con-^ 
fession  de  jugement,  et  jugement  fut  en  conséquence  rendue 
sur  icelle. 

Lanolois,  pour  le  défendeur,  fit  ensuite  motion  afin  que 
le  demandeur  fut  condamné  à  payer  au  défendeur  les  frais 
de  la  contestation,  pour  la  raison  que,  par  la  contestation 
faite  par  le  demandeur,  après  Tenfilure  de  la  confession 
de  jugement  par  le  défendeur,  il  avait  fait  encourir  à  ce 
dernier  certains  frais  qui  devaient  retomber  sur  lui,  le  de- 
mandeur, en  autant  qu'il  avait  accepté  la  confession  de 
jugement  du  défendeur,  et  avait  demandé  et  obtenu  juge* 
ment  sur  icelle  ;  et  que  nonobstant  que  le  jugement  final 
était  rendu  dans  la  cause,  la  cour  pouvait  accorder  la  pré- 
sente application,  en  autant  que  la  motion  pour  jugement^ 
fuivant  la  confession,  n'était  qu'une  procédure  incidente, 
et  ne  privait  pas  la  Cour  du  pouvoir  d'imposer  par  le  juge-* 
ment  telles  conditions  qu'elle  trouverait  convenables. 

Lanoeyiit,  pour  le  demandeur,  maintint  que  la  motion 
ne  pouvait  être  accordée,  par  la  raison  que  le  jugement 
final  avait  été  rendu  dans  la  cause  ;  et  qu'une  fois  que 
jugement  final  était  rendu,  la  Cour  n'avait  pas  le  droit  de 
le  changer,  et  de  le  modifier  en  aucune  manière  ;  que  si 
la  motion  était  accordée,  le  jugement  final  qui  avait  été 
rendu  en  la  cause  serait  entièrement  changé,  et  aurait 
Veflfet,  en  conséquence,  de  détruire  toute  sécurité  et  con- 
fiance dans  les  décisions  ou  jugements  des  tribunaux. 

Chabot,  Juge. — La  Cour  est  d'opinion  qu'une  fois  que 
le  jugement  final  est  rendu  dans  une  cause,  elle  n'a  pas  le 
droit  de  le  modifier  ou  changer  d'aucune  manière,  ni  sur 
motion,  ou  autrement»  Si  aucune  des  parties  se  trouve 
lésée  par  un  jugement  final^  la  loi  lui  accorde  un  remède, 
si  la  cause  est  appelable  ;  et  si,  comme  dans  le  présent 


cas,  la  cause  est  non-appelable,  les  parties  ont  le  droit  de 
se  faire  entehdre  avant  que  jugement  final  soit  rendu. 

Motion  rejetée. 

Lanoetin,  F.  X.  pour  demandeur» 

Casault  et  Lanolois,  pour  défendeur. 


^^AprafLlSÏ?^'}     DISTRICT  OF  MONTREAL. 

Before  : —  Sir  L.  H.  LaFontains,  Baronet,  Chief-Justice, 
Ati^wik,  -Duvai.  and  Msrsdith,  Justices. 


Whyte, 

Nyb,.., 


and. 


Defendant  below,  AppdkaU. 
Plaintiff  belawj  Bespondent. 


In  an  action  for  xr^ttrte  verbaU»  the 
defendant  declared  his  option  of  a  trial 
bj  Jary  in  an  exception  which  waa  die- 
miaied  on  demnrrer.  bnl  made  no  option 
hj  hiB  second  plea,  ne  afterwards  moved 
"  that  he  be  allowed  to  renew  hia  deola- 
*(  ration  that  he  desirea  a  trial  by  jary, 
"  and  makes  his  option  to  that  effect." 
From  the  judgment  rendered  on  this 
motion,  which  waa  that  Uie  defendant 
«honld  take  nothing  by  the  motion,  an 
appeal  was  brought 

Held  :~lo.  That  the  declaration  of  op- 
'iion  made  by  the  exception  still  snbs&rted 
unimpaired,  and  entitled  the  defendant 
'to  a  trial  Injury. 

2o.  Tliat  the  motion  aa  made  waa  in 
effect  a  motion  for  acte  which  conid  not 
ii^orioaaly  affect  the  phUntiff,  andahonld 
JiaTO  been  granted. 


Dans  nne  action  poor  iajorea  Tetbales 
le  demandeur,  dans  one  exception  iilée 
par  Itti,  déclara  an'U  faisait  option  d'on 
proote  parjuré,  rexception  renroyée  aor 
défense  en  droit,  11  ne  fit  aucune  déda» 
ration  par  son  second  plaidoyer,  mais 
subséqnemment  il  fit  motion  "  au'U  lui 
"  soit  permis  de  renoureler  sa  aédaïa- 
"  tion  qu'il  demande  un  procès  parjuré», 
(<  et  qu'il  fait  son  choix  à  cet  effet.*^  Du 
jugement  renvoyant  cette  motion  le  dé- 
fendeur interjeta  appel  :— 

Jugé  :— lo.  Que  la  déclaration  du  choix 
fkit  par  Texoeption  du  défendeur  subsis- 
tait nonobstant  le  renrol  de  telle  excep- 
tion, et  donnait  droit  au  défendeur  d'ob- 
tenir un  procès  parjuré. 

2o.  Que  la  motion  telle  que  produite 
étût  de  fait  une  motion  pour  acte  qui  ne 
pouTait  affeoter  lea  droits  du  demandeur, 
et  eut  dû  être  accordée. 


Judgment  rendered  the  4th.  May,  1859. 

The  plaintiff  %  action  was  in  damages  for  injures  verbales^ 
and  the  defendant  pleaded  an  exception  in  which  he  de- 
clared his  option  of  a  trial  by  jury,  also  a  defense  au  fonds 
^tn  fait  in  which  nothing  was  said  as  to  the  mode  of  trial. 


The  plaintiff  filed  a  demurrer  or  answer  in  law  to  the 
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exception,  and  by  judgment  rendered  by  Mr.  Justice  Smith, 
on  the  28th.  december,  1857,  the  answer  in  law  was 
maintained  and  the  exception  dismissed.  On  the  20th. 
april,  1858,  the  defendant  moved,  inasmuch  as  the  exception 
had  been  dismissed  without  reserving  to  the  defendant 
his  right  to  a  jury  trial,  "  that  he  be  allowed  to  renew  his 
*'  declaration  that  he  desires  a  trial  by  juiy,  and  makes  his 
"  option  to  that  effect.  "  Judgment  was  rendered  on  this 
motion  by  Mr.  Justice  Mondelet,  on  the  SOth.  april,  1858, 
to  the  effect  that  the  defendant  ^'  take  nothing  by  bis  motion." 
From  this  interlocutoiy  judgment,  an  appeal  was  instituted. 

The  respondent  contended  : 

1.  That  the  judgment  on  the  demurrer  not  being  before 
the  Court,  the  Court  could  not  inquire  into  the  correctness 
of  that  judgment  in  point  of  law,  nor  into  the  question 
whether  it  did  or  did  not  deprive  the  appellant  of  a  juiy 
trial. 

2.  That  the  motion  to  renew  the  declaration  of  option 
already  made  was  properly  rejected,  it  being  based  on  the 
assumption  referred  to,  as  to  the  effect  and  extent  of  a 
judgment  rendered  by  another  judge,  the  legality  or  ground 
of  that  judgment  not  being  directly  raised  by  that  motion. 

8.  That  the  appellant  was  bound  to  proceed  with  the 
case  in  such  way  as  to  raise  directly  before  the  inferior 
tribunal,  and  to  get  its  direct  adjudication  on  the  point  of 
his  right  to  a  jury  trial,  so  that  the  Court  of  Appeals  might 
have  had  before  it  a  substantive  judgment,  and  not  an  in- 
direct and  implied  conclusion,  or  inference  such  as  the 
appellant  sought  to  sustain. 

4.  That  such  a  course  was  the  more  necessary,  because 
the  respondent  was  justified  in  treating  the  motion,  as  to 
renewed  option,  as  unnecessary  and  therefore  illegal,  and 
as  assuming  the  loss  of  a  right  not  adjudicated  upon. 

5.  That  the  respondent  would  be  deprived,  by  the  pro- 
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ceedings  of  the  appellant,  of  his  right  to  desist  from  a 
judgment  if  given  adversely  to  the  appellant,  directly  adju- 
dicating on  the  point  of  the  right  to  a  jury  trial,  in  case  he 
supposed  the  option  validly  made  by  the  exception. 

6.  That  the  appellant  was  not  deprived  of  his  right  to  a 
jury  trial,  if  such  right  existed. 

Atlwin,  Justice. — Rendered  the  judgment  of  the  Court, 
and  said  that  the  defendant's  option  for  a  jury  trial  subsisted 
notwithstanding  the  dismissal  of  the  plea;  and  that  the 
motion  made  was  in  effect  a  prayer  for  acle  which  could 
not  prejudice  ^he  rights  of  the  respondent,  and  ought  to 
have  been  granted. 

Mbrsdith,  Justice. — ^It  seems  to  me  it  would  have  been 
more  regular  for  the  appellant  to  have  waited  for  his 
adversary  to  proceed,  and  if  such  proceeding  tended  to 
deprive  him  of  a  trial  by  jury,  then  he  might  have  moved 
to  reject  it  ;  or  the  appellant  might  himself  have  made  a 
motion  for  the  issuing  of  a  Venire^  or  adopted  some  pro- 
ceeding to  raise  the  question  as  to  his  right  to  such  trial.  I 
do  not  think  it  necessary  however  to  dissent  from  the 
judgment. 

The  Court  &c..  Seeing  that  the  appellant,  who  was  de- 
fendant in  the  Court  below,  in  and  by  his  plea  of  exception 
duly  declared  his  option  to  have  and  obtain  a  trial  by  jury 
of  the  issue  between  the  parties  : — Seeing  that  although 
the  said  plea  of  exception  was  overruled  and  set  aside  by 
the  Court  below,  yet  the  said  option  so  declared  by  the 
appellant,  still  subsisted  unimpaired,  and  withdrew  the 
decision  of  the  fact  from  the  Court,  and  entitled  the  said 
appellant  to  obtain  the  verdict  of  a  jury  : — Seeing  that  the 
motion  made  by  the  appellants  on  the  twentieth  day  of 
april,  one  thousand  eight  hundred  and  fifty  eight,  in  the 
Court  below,  that  he  be  allowed  to  renew  his  declaration 
that  he  desired  a  trial  by  jury,  was  in  fact  a  motion  for  acte 
of  his  declaration  which  majori  cautelUy  he  might  lawfully 
make,  and  was  one,  which  in  no  manner  could  prejudice 
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the  rights  of  the  respondent,  or  injuriously  affect  his 
interests  : — Seeing  that,  therefore,  in  the  judgment  of  the 
Court  below,  by  which  the  said  motion  was  rejected,  there 
is  error,  it  is  considered  and  adjudged  that  the  said  judg- 
ment, to  wit,  the  judgment  rendered  in  the  Superior  Court  at 
Montreal,  on  the  thirtieth  day  of  apri]^  one  thousand  eight 
hundred  and  fifty  eight,  be,  and  the  same  is  hereby  re- 
versed ;  and  proceeding  to  render  the  judgment  which  the 
Court  below  ought  to  have  rendered,  it  is  considered  and 
ajudged  by  the  Court,  now  here,  that  acte  be  and  the  same 
hereby  is  given  to  the  appellant,  of  the  renewal  of  his 
declaration  that  he  desires  a  trial  by  jury,  to  serve  and 
avail  him  to  all  legal  intents  and  purposes,  and  that  the 
said  respondent  do  pay  to  the  appellant  the  costs  by  him  in- 
curred in  this  behalf  in  the  Court  here. 

Armstrong,  for  plaintiff  below. 

Robertson,  A.  and  6.,  for  respondent. 

Laflamme,  LAFLABfME  and  Barnard,  for  appellant. 


SUPERIOR  COURT.— QUEBEC. 

Before  : — Stuart,  Andrew,  Asst.  Judge. 

(  Brock  et  a/, Plaintiffs. 

No.  441.]  vs. 

(  Théberoe. Defendant. 


Held  :~ThAl  an  exception  à  la  forme 
filed  on  the  fifth  day  after  the  return  of 
the  aotbn,  the  fourth  being  a  snnday, 
will  be  rejected  on  motion,  under  the 
16  Viot.  oap.  IH  B-  Si- 


Jugé:— Qu'une  exception  à  la  forme 
produite  le  cinquième  jour  après  le  rap- 
port de  l'action,  le  quatrième  Jour  étant 
un  dimanche,  doit  être  r6(jetée  aur  motion, 
d'après  les  dispositions  de  la  16me.  Vie, 
ohap.  194,  seo.  21. 


Judgment  rendered  the  2nd.  May,  1859. 


Irtine,  for  plaintiffs,  moved  the  Court  for  the  rejection 
of  the  defendant's  exception  à  la  formCy  on  the  ground  that 
it  had  not  been  filed  within  the  four  days  after  the  return 
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of  the  action,  as  required  by  the  16  Vic.  cap.  194,  s.  21.  He 
argued  that  the  action  having  been  returned  on  the  second 
of  March  last,  the  exception  ought,  according  to  law,  to 
have  been  filed  on  the  6th,  but  was  only  filed  on  the 
7th  ;  that  the  6th.  being  a  Sunday,  the  exception  ought 
to  have  been  filed  on  the  âth.,  inasmuch  as  the  12  Vic. 
cap.  S8,  s.  90,  which  allowed  any  thing  directed  to  be  done 
on  a  Sunday,  to  be  done  on  the  following  day,  did  not  apply 
to  the  case,  £is  the  statute  allowed  an  exception  to  be  filed 
on  any  one  of  four  days. 

Kerr,  for  defendant,  maintained  that  the  law  implied 
four  juridical  days,  and  therefore,  that  monday,  the  7th., 
being  the  fourth  juridical  day  after  the  return  of  the  action, 
the  exception  was  rightly  filed.  (1) 

Stuart,  A.,  Asst.-Judge. — I  am  of  opinion  that  the  mo- 
tion to  reject  the  exception  must  be  granted  ;  the  law  is 
positive  in  its  terms,  the  language  of  the  statute  is  in  the 
negative,  and  this  I  think  makes  it  more  stringent,  it  says 
that  no  exception  shall  be  received  unless  filed  within  four 
days,  that  is,  within  four  days  under  any  circumtance  ; 
and  the  exception,  in  this  case,  ought,  therefore,  to  have 
been  filed  on  the  Saturday,  the  third  day  after  the  return,* 
instead  of  monday  the  fifth  day. 

Motion  granted. 

Holt  and  Irvine,  for  plaintiffs. 

Kerr  and  Lemoike,  for  defendant. 


(1)  Benand  vs.  Gugy,  8,  L.  0.  Bpta.  p.  470. 
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SUPERIOR  COURT.— MONTREAL. 

Before  : — Day,  Justice. 

C  Lefebyri:  sit  Yilleneuye,  .•••••  Plaintiff'. 
No.  532.  <  vs. 

(  Thétard  ds  Moktiony, Defendant. 


The  Plaintiff  aa  representing  hiB  deceas- 
•d  wi&,  defendanta'fl  danghter,  brought 
an  action  to  recorer  the  ralae  of  the 
hm  and  occupation  of  a.  farm  purchased 
by  hiB  the  plaintiff's  wi£B.  The  defendant 
pleaded  compensation,  alleging  t^at  the 
purchase  money  of  the  farm  in  question 
was  paid  by  him  in  discharge  of  his 
daughter,  and  at  her  request.  The  plain- 
tiff filed  a  special  answer  setting  up  that 
the  defendant  had  bought  the  farm  for 
his  daughter,  and  paid  the  purchase 
money,  but  not  in  discharge  or  at  the 
request  of  his  daughter,  but  to  carry  out 
his  the  defendant's  wish,  to  give  her  about 
as  much  as  had  been  ^iren  to  defendant's 
other  children,  in  his  ftiture  succession 
and  that  of  his  late  wife.  By  the  deed 
the  render  acknowledged  the  money  as 
reoeiyed  from  the  purchaser,  the  daugh- 
ter:— 

Held  : — lo.  That  Tcrbal  eridenoe  could 
not  be  received  to  proye  that  the  bar- 
gain for  the  property  was  made  by  tho 
defendant,  and  that  he  bought  and  paid 
for  it,  taldng  the  deed  in  the  name  of  his 
^  daughter  ;  and  that  such  eyidenoe  being 
*  taken  under  objection  must  be  rejected. 

2o.  That  the  special  answer  could  not 
be  diyided  or  taken  as  an  admission  of 
the  payment  of  the  purchase  money  by 
the  defendant,  irrespectiyo  of  the  other 
allegations  in  such  answer  as  to  the  pur- 
ohase  being  made,  and  the  money  paid, 
to  equalize  the  daughter's  share. 


Le  demandeur  comme  représentant  sa 
femme  décédée,  fltle  du  défendeur,  porta 
une  action  pour  recouvrer  la  valeur  de 
l'usage  et  occupation  d'une  terre  acquise 
par  la  femme  du  demandeur.  Le  dé- 
fendeur plaida  compensation-,  alléguant 
que  le  prix  d'acquisition  de  la  terre  en 

auestion  avait  été  payé  par  lui  &  l'acquit 
e  sa  fille,,  et  sur  sa  requisition.  Le  de- 
mandeur répliqua  spécialement  qu'  il  avait 
acquis  la  terre  pour  sa  fille,  et  en  avait 
payé  le  prix  d'acquisition,  mais  non  paa 
sur  la  requisition  de  sa  fille  ou  &  son  ac- 
quit, mais  dans  le  but  de  mettre  &  exé- 
cution son  intention  de  lui  donner  dans  sa 
succession  future  et  dans  celle  de  feue  sa 
femme,  à  peu  près  autant  que  lui  le  dé- 
fendeur avait  donné  &  ses  autres  enfants. 
Par  le  contrat  d'^^nisition  le  vendeur 
reconnut  avoir  reçu  le  prix  de  vente  de  la 
fille  du  défendeur  : — 

Jugé  :— lo.  Que  l'on  ne  pouvait  prou- 
ver par  témoins  que  le  contrat  pour  l'ac- 
quisition de  la  propriété  avait  été  fait 
par  le  défendeur,  et  qu'il  en  avait  payé 
le  prix,  quoique  le  contrat  fût  en  faveur 
de  sa  fille  ;  et  que  tels  témoins  ayant  été 
examinés,  sai^  objection,  leurs  témoi- 
gnages devaient  être  rejetés. 

2o.  Que  la  réponse  spéciale  ne  pouvait 
être  divisée  et  prise  comme  une  admis- 
sion du  paiement  par  le  défendeur  du 
prix  d'acquisition,  sans  avoir  égard  aux 
autres  parties  de  la  dite  réponse,  où 
il  était  allégué,  que  l'acquisition  avait 
été  faite,  et  l'argent  payé,  pour  égaliser 
la  part  de  sa  fille. 


Judgment  rendered  the  29th.  May,  1858. 


This  was  an  action  brought  by  the  plaintiff  in  his  own 
name,  and  as  tutor  to  a  minor  daughter  issue  of  his  mar- 
riage with  Dame  Marguerite  Olive  Thétard  de  Montigny, 
his  deceased  wife,  and  as  executor  of  her  last  will  and 
testament,  against  the  defendant,  father  of  the  teslatrix. 


234 

The  declaration  set  up  a  notarial  deed  of  sale  of  the  Srd. 
Januaiy,  1853,  from  Grégoire  Pilon  and  his  wife,  to  the 
plaintiff's  wife,  séparée  de  biens  from  her  husband,  of  a  piece 
of  land  described,  for  the  price  of  6000  livres,  old  currency, 
acknowledged  by  the  deed  as  received  by  the  vendor  from 
the  purchaser,  ^^  que  les  dits  vendeurs  ont  reconnu  et  con- 
^^  fessé  avoir  eu  et  reçu  tant  ci-devant  que  présentement, 
'^  de  la  dite  acquéreur,  dont  quittance  ;  ''  that  the  defendant 
intervened  and  became  a  party  to  this  deed^  and  gave  up 
all  his  rights  in  virtue  of  a  leaàe  of  the  farm  to  him  from 
Pilon,  for  five  years,  from  12th  October,  1851,  acknowledg- 
ing that  he  had  received  back  the  money  paid  to  the 
lessee  as  rent  for  the  whole  period,  and  after  setting  forth  the 
death,  and  the  last  will  of  the  plaintiff's  wife,  the  plaintiff 
concluded  for  the  sum  of  £75,  being  for  the  rent,  use  and 
occupation  of  the  farm  fdt  the  years  1863,  '54  and  '55,  at  the 
rate  of  £25  per  annum. 

The  defendant  pleaded  that  at  the  time  of  the  passing 
of  the  deed  of  sale,  he,  the  defendant,  paid  the  sum  of  6000 
livres  therein  mentioned,  in  discharge  (à  l'acquit)  of  the 
said  Marguerite  Thétard  de  Montigny,  at  her  request  and 
that  of  the  plaintiff;  and  alsip  paid  to  the  seignors  another 
sum  of  500  livres  for  lods  et  ventes  on  the  property  ;  that  at  * 
the  date  of  the  sale  he,  the  defendant,  was  in  possession  of 
the  farm  in  question,  under  the  lease  mentioned,  at  £10 
per  annum,  and  possessed  it  for  two  years  only  (1853  and 
1854)  making  in  all  £20  which  had  been  paid  for  rent,  and 
compensated  by  means  of  the  6500  livres  paid  as  above 
mentioned. 

The  defendant  also  pleaded  the  same  facts  as  to  the 
payment  of  the  6000  livres,  by  a  second  exception,  setting 
up  however  an  express  agreement  said  to  have  been  made 
at  the  date  of  the  deed,  to  the  effect  that  the  defenaant 
should  keep  possession  of  the  farm,  and  that  what  he  got 
from  it  should  go  in  deduction  of  the  6000  livres.  He  also 
pleaded  a  défense  au  fonds  en  fait. 
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The  plaintiiT  filed  special  answers  to  the  exceptions, 
denying  that  the  snms  mentioned  were  paid  at  the  request 
or  in  dischai^e  of  his  late  wife,  and  alleged  ^^  que  le 
^'  dit  défendeur  voulait  depuis  longtemps  donner  a  cette 
"  dernière  autant  qu'il  avait  donné  à  ses  autres  filles  ou  en- 
^^  fants,  et  que  le  dit  défendeur  a,  pour  ce  faire,  et  dans  cette 
"  vue,  acheté  au  nom  de  la  dite  dame  Marguerite  Thétard 
"  de  Montigny,  la  dite  terre,  dont  il  a  payé  le  prix,  et  les 
'^  lods  et  ventes  dûs  sur  l'acquisition,  non  pas  a  l'acquit  de 
^^  sa  dite  fille,  et  a  sa  requisition,  mais  bien  pour  accomplir 
"  ce  qu'il  désirai^  et  voulait  faire  pour  elle  depuis  long- 
*'  temps,  en  lui  donnant  autant,  ou  a  peu  près  autant,  qu'il 
'^  avait  donné  a  ses  autres  filles  ou  enfants,  comme  part  et 
'^  portion  dans  sa  succession  future,  et  celle  de  feue  dame 
"  son  épouse." 

The  defendant  filed  a  general  replication. 

Day,  Justice. — ^This  action  is  brought  to  recover  £75  as 
the  value  of  the  use  and  occupation  of  a  farm  purchased  by 
the  plaintiff's  wife  under  a  notarial  deed  filed,  the  farm 
having  been  possessed  by  the  defendant  for  three  years 
subsequently  to  the  purchase.  The  defendant  pleads  that, 
by  the  deed  referred  to,  he  bought  the  land  for  the  plaintiff's 
deceased  wife,  the  defendant's  daughter,  and  paid  for  it  ; 
and  sets  up  the  monies  thus  paid  for  the  land  in  compen- 
sation of  the  amount  claimed  by  the  action.  The  plaintiff 
replies,  true  you  paid  for  the  land,  but  you  did  so  not  in 
acquittal  of  your  daughter,  but  from  motives  of  liberality 
and  from  a  desire  to  give  her  as  much  as  you  had  given 
your  other  daughters  in  your  future  succession  and  that  of 
your  late  wife.  The  case  turns  upon  this  ;  has  the  de- 
fendant proved  his  exception.  By  the  deed  of  sale  the 
purchase  money  is  acknowledged  as  received  from  the 
vendee,  the  defendant's  daughter,  and  the  only  other  evidence 
for  the  defence  consists  in  the  testimony  of  Grégoire  Pilou, 
the  vendor  of  the  farm,  and  François  Pilon  his  father,  taken 
subject  to  the  plaintiff's  objection  at  the  enquête.    These 


236 

parties  state  that  it  was  the  defendant  who  made  the  bar- 
gain for  the  farm  and  paid  for  it,  getting  the  deed  passed  in 
his  daughter's  name.  This  evidence  I  hold  to  be  illegal, 
and  the  plaintiff's  motion  to  reject  it  must  be  granted.  The 
special  answer  of  the  plaintiff  was  relied  on  by  the  de- 
fendant as  a  valid  admission  that  the  defendant  paid  for  the 
land — and  he  wants  to  divide  that  portion  of  the  answer 
from  the  other  part  which  says  the  payment  was  made  as 
an  advance  to  the  daughter,  to  render  her  portion  or  share 
equal  to  that  of  the  defendant's  other  children.  Such 
division  cannot  be  made — the  plea  says  I  paid  for  the  land 
in  discharge  of  the  vendee  whom  you  the  plaintiff  repre- 
sent. The  plaintiff  admits  the  fact  of  payment,  but  denies 
that  it  was  made  in  discharge  of  his  wife,  saying  it  was 
made  to  equalize  her  share  as  above  stated.  It  was  for 
the  defendant  to  make  out  the  contract  set  up  in  his  excep- 
tion, which  he  has  not  done,  and  the  plaintiff  must  have 
judgment  for  three  years  rentj  which,  from  the  testimony  of 
the  plaintiff's  witnesses  which  was  confined  to  the  single 
point  of  value,  I  fix  at  £12  10  per  annum,  making  in  all 
JE37  10. 

Judgment. — The  Couvt  having  heard  the  parties  by  their 
counsel  upon  the  merits  of  this  cause,  and  upon  the  motion 
of  the  plaintiff  of  the  20th.  may  instant,  to  revise  the  deci- 
sion of  the  presiding  judge  at  enquêtej  made  and  rendered 
in  this  cause  on  the  7th.  april  last,  at  the  time  of  the 
examination  of  the  witnesses,  François  Pilon  and  Grégoire 
Pilon,  produced  by  the  defendant,  upon  the  objection  made 
by  the  plaintiff  to  the  evidence  of  the  said  witnesses  Fran- 
çois Pilon  and  Grégoire  Pilon,  to  which  the  plaintiff  objected 
as  aforesaid,  having  examined  the  proceedings  and  proof  of 
record,  and  having  deliberated  thereon,  doth  grant  the  said 
motion.  And  considering  that  the  plaintiff  hath  proved 
the  material  allegations  of  his  declaration,  in  so  far  as  is 
necessaTy  to  entitle  him  to  recover  the  sum  of  money  here- 
inafter specified,  and  that  the  defendant  hath  failed  to 
establish  by  evidence  the  allegations  in  his  exception  in 
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this  cause  pleaded,  contained,  dismissing  the  said  excep* 
tion,  doth  adjudge  and  condemn  the  defendant  to  pay  and 
satisfy  to  the  plaintiff,  as  well  in  his  own  name  and  right, 
as  in  his  said  capacities,  the  sum  of  £37  10  for  the  u»e  and 
occupation  of  the  land  mentioned  and  described  in  the 
declaration  in  this  cause. 

Cartisr  and  Bsrthelot,  for  plaintiff. 

Cherricb,  Dorion  and  Dorion,  for  defendant. 


Tha  following  ara  the  portions  of  Che  deporitlonB  referred  to  ;— 
Ftançoîi  Pilon  :  **  Cost  le  témoin  qui  ft  fait  le  maiohé  ayeo  le  défendeor  pour  la 
"  Tente  de  cette  propriété.    C*eet  le  défendeor  qui  a  acheté  cette  propriété  et  qui  en 
**  a  payé  le  prix  poar  et  anx  noms  du  demandeur  et  eon  épome." 

Grégoire  Pilon  :  "  C'est  le  défendeur  qui  a  fait  le  marché  avec  le  témoin  et  son 
"  père  poor  l'achat  de  cette  propriété,  qai  en  a  payé  le  prix  et  qui  en  a  fait  pasHr 
"  le  oontrat  pov  et  aux  noma  da  demandeur  et  de  son  épouse." 
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^^CRow^fDE.^^'i  I5ISTRICT  OF  MONTREAL. 

Before  : — Sir  L.  H,  LaFontains,   Baronet,  Chief-Juslice, 
Atlwin,  Ddtal  and  Msrkdith,  Justices. 

Levsrson  et  aly...k Plaintiffs^  Appellants. 

^  vs. 

CuNNiGHAM, * . . .  .Defendant. 

and 
Boston,  Mise  en  causey  • ••.•••••  .Respondent. 

In  prooeedings  hj  role  for  contraintt  Sar  procédure  par  règle  pour  oontralato 
par  corps  agaiiuit  the  sheriff,  the  Court  par  corps  contre  le  shérif,  la  Cour  d'Appel 
of  Appeals  ordered  proof  to  be  made  in  ordonna  qu'il  serait  fait  preuye  en  Cour 
the  Court  below,  before  the  pronouncing  Inférieure,  avant  de  prononcer  sur  la 
of  the  contrainity  of  the  value  of  the  contrainte,  quant  &  la  yaleur  des  effets 
goods  seised  and  not  represented  by  the  ,  saisis  et  non  représentés  par  le  shérifl  «( 
sheriff,  and  eare  the  altematiye  of  paying  ;  lui  donna  l'alternative  de  payer  la  Taleiir 
the  value  of  the  soods  in  order  to  liberate  '  des  effets  afin  de  se  libérer  de  telle  oon- 
himself  from  such  contrainU  ;  such  proof  trainte  j  la  preuve  fut  faite  et  la  Cour 
was  made  and  the  Court  below  dismissed  renvoya  la  règle  pour  contrainte  par  le 
the  rule  for  contrainU  on  the  ground  motif  que  la  preuve  n'était  pas  applicable 
that  the  proof  was  not  applicable  to  the  à  la  règle,  telle  qu'elle  subsistait,  la- 
rule  as  taken,  which  waa  simply  for  con-  quelle  demandait  simplement  la  eon- 
trainJtc^  without  reference  to  the  money  traiote,  sans  égard  à  la  valeur  des  effets 
value  of  the  goods.  |  saisis } 

Held  :  lo.  That  their  was  error  in  the  Jugé  :— lo  Qa'U  y  avait  mal  Jagé  dans 
judgment  of  the  Court  below.  le  Jugement  de  la  Cour  Inférieure. 

2o.  That  the  appellants  must  pay  the  |  3o.  Qae  les  appelants  devaient  payer 
costs  of  the  appeal  inasmuch  as  the  ,  les  frais  d'appel  en  autant  que  le  shérif 
sheriff  had  tendered  to  their  attorney  the  \  avait  offert  à  leur  procurer  l'a  valeur  des 
value  of  the  goods,  they,  the  appellants,  dits  effets,  eux,  les  appelants,  ne  résidant 
not  residing  in  the  proviiarce,  snon  tender  pas  dans  la  province,  telles  offres  ayant 
having  been  made  after  Judgment,  but  été  faites  après  Jugement,  mais  a?ant 
before  the  institution  of  the  appeal.  1  qu'on  eut  interjeté  appel. 

Judgment  rendered  the  4th.  May,  1869. 

On  the  3rd.  September,  1858,  the  Court  of  appeals  ren- 
dered the  judgment  quoted  below,  (1)  and  the  record  having 

(1)  See  2  L.  CI  Jurist,  p.  297  for  the  facts  relatÎTC  to  this  judgment  which  was 
in  the  following  terms  : 

**  La  Cour,  etc.  1.  Considérant  que,  dans  l'état  de  la  cause,  les  appelants  étaieDt 
"  bien  fondés  à  demander  en  cour  de  première  instance,  la  contrainte  par  oerpc 
"  contre  le  shérif,  l'intimé  en  cette  cause  ;  que  cette  demande  n'aurait  pas  du  être 
'*  rciJetée  comme  elle  l'a  été  par  la  dite  cour.  2.  Considérant  que  le  dit  shérif  a, 
'*  dans  ses  réponses  par  écrit  &  la  demande  de  la  dite  contrainte,  allégué  quo  les 
**  effets  saisis  et  non  représentés  par  lui,  n'excédaient  pas  en  Taleur  la  somme  de 
*'  cinquante  livres  courant,  et  est  censé  par  lA  avoir  demandé  a  ne,  si  la  contrainte 
'*  était  prononcée  contre  lui,  il  lui  fut  donné  l'alternative  de  s'en  libérer  en  payant 
*<  aux  appelants  la  valeur  des  dits  effets,  que,  dans  ce  cas,  la  cour  de  première 
*'  instance,  après  audition  des  parties,  aurait  dft  ordonner  avant  faire  droit  qoe 
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heth  transmitted  to  the  Superior  Court,  Montreal,  the  parties 
went  to  proof,  witnesses  were  examined  on  behalf  of  the 
sheriff  bat  none  on  behalf  of  the  plaintiffs. 

It  is  unnecessary  to  enter  into  the  detail  of  the  proof 
made,  inasmuch  as  by  the  judgment  rendered  in  the  Superior 
Court,  the  evidence  as  given,  was  held  not  to  be  applicable 
to  the  rule  in  question,  and  no  opinion  expressed  as  to  its 
legality  or  sufficiency,  and  inasmuch  as  it  was  considered 
in  appeal  as  establishing  the  value  of  the  goods  at  less 
than  £50. 

The  judgment  in  the  Superior  Cour  appealed  from  was 
rendered  in  the  21st.  of  October,  1858,  and  was  in  the  fol- 
lowing terms  :  (Mondelbt,  Justice.) 

"  The  Court,  &c.,  considering  that  the  judgment  of  the 
"  Court  of  Queen's  Bench  of  the  3rd.  day  of  September, 
"  1858,  ordering,  avant  faire  droit^  that  proof  be  had  and 
*^  made  of  the  value  of  the  goods  and  chattels  seized  and 
«^  taken  in  execution,  and  not  represented  by  the  sheriff  of 
*^  this  district,  the  mis  en  cause^  has  been  carried  out  and 
*^  executed  ;  considering  nevertheless,  and  notwithstan- 
*^  ding  such  evidence  in  this  instance,  adduced  by  the  said 
"  sherifl,  that  there  is  no  evidence  which  can  or  ought  to  be 
**  applied  to  the  matter  alleged  and  set  forth  by  plaintiffs  in 


*<  pnuTO  tni  faite  lans  délai  à  la  satlafaotion  de  la  dlfee  oonr  de  la  Talear  dM  dits 
"  effets  saisis  et  non  représentés,  pour  ensuite  être  la  dite  contrainte  par  corps  pro- 
"  nonoée  eontre  lai,  a?eo  raltematiye  de  s'en  libérer  en  payant  ans  dits  deman- 
**  dears  la  dite  ralear  ainsi  prouTée.  3.  Considérant  que  tons  les  mojens  invoqués 
"  par  le  dit  shérif  dans  ses  réponses  par  écrit  sont  mal  fondés,  à  Tezoeption  de  oelvi 
"  qui  est  relatif  à  la  yalenr  des  dits  effets.  4.  Considérant,  par  conséquent,  que  dans 
"  le  jugement  dont  est  appel,  il  y  a  mal  Jugé  ;  Infirme  le  susdit  jugement,  saTolr» 
'*  le  jugement  renda  le  yibgt-huit  de  février,  mil  huit  cent  cinquante-sept,  par  la 
"  Cour  Supérieure  siégeant  A  Montréal,  et  cette  Cour,  procédant  A  rendre  le  juge* 
"  ment  que  la  dite  Cour  Supérieure  aurait  dû  rendre,  et  déolarant  que  la  demande 
■*  de  la  dite  eontralnte  par  corps  procédait  yalablement  contre  le  dit  shérif,  intimé, 
"  rejette  tous  les  moyens  invoqués  par  lui  dans  ses  dites  réponses  par  écrit,  à  T^x- 
**  oeption  de  celui  qui  est  relatif  à  la  valeur  des  dlta  eifets,  et  a<i(jnge  qu'avant 
**  faire  droit  en  la  dite  Cour  Supérieure,  sur  la  dite  demande  d'une  contrainte  par 
"  corps,  il  soit  ordonné  par  elle  que  preuve  soit  faite  de  la  valeur  des  dits  eifets 
"  saisit  et  non  représentés  par  le  dit  shérif,  pour  ensuite  être  la  dite  contrainte  par 
"  corps  prononcée  eontre  lui  par  la  dite  Cour  Supérieure,  avec  Taltemative  de  s'en 
*'  Hberer  en  payant  aux  dits  demandeurs  la  dite  valeur  ainsi  prouvée  ;  chaque 
"  partie  payant  ses  frais  sur  le  présent  appel  (l'honorable  Juge  on  Chef  différant 
(*  quant  à  FatiiJudieaUon  des  frais)." 
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*^  the  rale  or  order  of  this  cause,  which  they  have  obtained 
'^  upon  this  motion  or  demande  to  that  ejQTect  ;  considering 
*^  that  this  Court  has  no  power  or  authority  whatever  to 
^'  adjudicate  in  favor  of  plaintiffs  upon  matters  which  are 
^^  foreign  to,  or  are  not  alleged  and  set  forth  in  their  motion 
*^  or  demandey  and  that  any  judgment  which  this  Court  would 
*^  render  if  it  awarded  more  than  prayed  for,  or  what  is  not 
*^  prayed  for,  or  was  not'  in  confonnity  with  the  denuinde  of 
^^  the  plaintiff, would  be  absolutely  null  and  void,  as  being  in 
^^  open  violation  of  the  law,  and  liable  to  be  set  aside  upon 
"  a  requête  civile^  under  the  operation  of  the  34th.  article  of 
<<  the  35th.  title  of  the  Ordinance  of  1667,  dismisses  the 
^^  rule  in  this  cause  obtained  by  the  plaintiffs,  with  costs.*' 

On  the  29th.  October,  1858,  the  sheriff  made  a  notarial 
tender  or  ojQTer  to  the  plaintiffs,  through  their  attorney  of 
record  of  £50  for  (he  value  of  fhe  goods,  and  £5  for  costs 
upon  the  rule.  This  tender  was  not  accepted.  At  the  argu- 
ment in  appeal  it  was  contended  on  behalf  of  the  appel- 
lants that  the  evidence  offered  by  the  sheriff  was  in  part 
illegal,  as  made  by  parties  incompetent  and  interested,  and 
as  being  insufficient  to  establish  the  value  of  the  goods  at 
less  than  £50,  as  contended  for  by  the  sheriff  ;  and  that  if 
such  value  were  established  the  plaintiffs  were  entitled  to 
interest. 

The  judgment  as  rendered  was  not  supported  by  the  res- 
pondent's counsel,  but  it  was  contended  that  the  value  of 
the  goods  having  been  offered  and  tendered  in  the  only  way 
such  tender  could  be  made  to  parties  residing  out  of  the 
province,  the  appellants  should  not  have  brought  ihe  appeal, 
and  should  be  condemned  to  pay  costs  to  the  respondent. 

Lafontains,  Chief-Justice. — It  is  surprising  enough  to 
find  that  a  judgment  has  been  rendered  by  the  Superior 
Court,  which  sets  aside  a  decision  of  this  Court  so  recently 
rendered  on  an  appeal  between  the  same  parties.  The 
judgment  of  this  Court  ordered  proof  as  to  the  vahaie  of  the 
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goods  seized  and  not  represented  by  the  sheriff,  and  gave 
the  sheriff  the  alternative  to  free  himself  from  the  contratnte 
par  corps  to  be  pronounced  against  him  by  the  Superior 
Court,  on  payment  of  such  proved  value.  That  proof  has 
been  made  and  the  value  of  the  goods  shewn  to  be  not 
more  than  £50,  which  sum,  with  the  costs,  was  tendered  to 
the  attorneys  of  the  appellants,  and  should  have  been  ac- 
cepted. The  judgment  below  must  be  reversed  with  costs 
against  the  appellants. 

Ayi^wix,  Justice. — In  relation  to  the  costs,  the  appellants 
must  pay  them,  if  for  no  other  reason,  than  that  the  answer 
of  the  sheriff  to  the  rule  or  demande  made  on  him  amounts 
to  a  confession  of  indebtedness  to  the  extent  of  £50,  and 
should  have  been  accepted  by  the  plaintiffs,  they  have  not 
done  so,  and  must,  under  the  provisions  of  the  law,  pay  the 
costs.  As  to  the  proof  made  under  the  rule  it  was  sufficient 
to  show  the  value  to  be  less  than  £50.  But  if  there  was 
doubt  on  that  point,  who  was  to  blame  ?  The  plaintiffs  had 
themselves  sold  the  goods  to  the  defendant,  they  had  their 
clerks,  their  account  sales,  and  the  Custom  House  entries 
to  bring  up.    But  they  have  examined  no  witness. 

It  is  a  ^latter  of  regret  that  this  case  should  have  come  up 
again  before  this  Court  under  the  circumstances,  and  I 
would  fain  hope  there  is  some  mistake  in  attributing  to  the 
judge  below,  the  extraordinary  language  made  use  of  in 
the  report  of  the  case.  (1)  It  would  app^r  as  if  the  Court 
below  had  reversed  the  decision  of  this  Court,  and  had 
decided  that  no  alternative  such  as  given  by  the  judgment 
here  should  have  been  allowed,  and  that  the  evidence 
could  not  be  held  applicable  to  the  rule  against  the  sherifl 
without  violation  of  the  first  principles  of  law.  Now  the  rule 
against  the  sheriff  was  a  demande^  it  prayed  that  the  sheriff 
be  committed  to  jail  until  he  produced  the  goods  or  pay  a 
sum  of  money  exceeding  £400,  as  the  balance  of  the  judg- 
ment against  the  defendant.  The  answer  of  the  sheriff  was 

(1)  3,  L.  0.  Jornt.  p.  98. 
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equally  intelligible,  and  the  question  as  to  the  right  of 
granting  the  alternative  of  paying  the  value  of  the  goods 
was  the  very  question  which  was  discussed  fully  and 
decided  by  this  Court.  It  is  true  that  this  Court  does  not 
dictate  to  another  tribunal  what  judgment  it  should  render  ; 
but  if  a  judge  should  persist  again  and  again,  in  holding  to 
his  own  views,  and  declare  that  the  decisions  of  this  Court 
are  against  elementary  principles,  it  is  difficult  to  say  what 
confusion  may  not  be  introduced  into  the  administration  of 
justice.  In  the  case  before  us  the  judgment  appealed  from 
is  repudiated  by  both  parties  alike,  but  the  appellants  having 
refused  to  accept  the  value  of  the  goods  as  established, 
must  lose  their  appeal  and  pay  the  costs.     " 

Jugement. — ^*  lo.  Considérant  que  les  parties  9  cet  appel 
^*  ont,  en  conformité  au  jugement  rendu  par  cette  Cour  le 
**  troisième  jour  du  mois  de  septembre  dernier,  procédé  à  là 
^^  preuve  de  la  valeur  des  eifets  saisis  et  non  représentés 
"  par  Pintîmé,  dont  il  s'agit  ;  que  cette  valeur  a  été  prouvée 
^^  ne  pas  excéder  la  somme  de  cinquante  louis,  cours  actuel, 
"  ainsi  que  le  shérif  l'avait  allégué  dans  ses  réponses  par 
'^  écrit  à  la  demande  de  contrainte  par  corps  formée  contre 
"  lui  ;  qu'il  n'y  a  pas  eu  de  mauvaise  foi  de  la  part  du  dît 
'^  shérif;  que,  dans  les  circonstances,  il  a  fait*  la  seule 
**  preuve  qu'il  fût  en  son  pouvoir  de  faire,  preuve  qui  aurait 
^*  pu  être  eontredite  ou  attaquée  par  les  demandeurs — qui, 
^*  néanmoins,  se  sont  volontairement  abstenus  de  le  faire. 
• 

'*  2o.  Considérant  que  la  demande  de  la  contrainte  par 
'*  corps  procédait  valablement  contre  le  dit  shérif,  qu'elle 
^*  aurait  dû  être  prononcée  contre  lui,  avec  l'alternative  de 
^  B*en  libérer  en  payant  aux  demandeurs  la  valeur  des 
^*  susdits  effets  ainsi  prouvée,  que  par  conséquent,  dans  le 
*<  jugement  qui  fait  le  sujet  du  présent  appel,  il  y  a  mal  jugé, 
«(  en  ce  que  la  demande  de  la  contrainte  par  corps  est 
<^  rejetée, — infirme  le  susdit  jugement,  savoir  le  jugement 
*•  rendu  le  vingt-huitième  jour  d'octobre  dernier,  par  la 
^^  Cour  Supérieure,  siégeant  à  Montréal,  et  cette  Cour  pro- 
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^^  cédant  à  rendre  le  jngement  que  la  dite  Conr  Supérieure 
*^  aurait  dû  rendre,  déclare  bonue  et  valable  la  demande  de 
*^  la  contrainte  par  corps  formée  contre  le  dit  shérif,  mis  en 
^^  causCj  el  en  conséquence  ordonne  que  le  dit  John  Boston 
*^8oit  contraint  par  corps  et  emprisonné  dans  la  prison 
^^  commune  du  district  de  Montréal,  à  moins  que  sous  huit 
^^  jours  du  prononcé  du  présent  jugement,  il  ne  dépose 
^^  entre  les  mains  des  greffiers  de  la  dite  Cour  Supérieure, 
*^  vu  ^absence  des  demandeurs  de  ce  pays,  la  susdite 
**  somme  de  cinquante  louis,  cours  actuel,  pour  leur  tenir 
^  lieu  des  dits  effets  saisis  et  non  représentés  comme  susdit, 
*^  qttoi  faisant^  sem  le  dit  John  Boston  bien  et  valablement 
^  déchargé  de  la  dite  contrainte  par  corps,  sinon,  et  à  faute 
"^^  de  ce  f€dve,  isera  hi  dite  contrainte,  après  Pexpiraticn  des 
**  dits  huit  jours,  exécutoire  contre  lui,  jusqu'à  ce  qu'il  ait 
^^  fait  le  susdit  dépôt  entre  les  mains  des  dits  greffiers  de 
^'  la  dite  somme  de  cinquante  louis,  cours  actuel,  ou  l'ait 
^'  aatrement  valablement  acquittée,  le  tout  avec  dépens 
^'  contre  le  dit  John  Boston  eu  Cour  Supérieure,  mais  avec 
*'  dépens  contie  les  appellants»  au  profit  du  dit  John  Bostw^ 
**  sur  le  présent  appeL" 

Ramsait,  for  appellants 

BxTHVNx  and  DumiiK,  for  respondent. 
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SUPERIOR  COURT.— QUEBEC. 

Before  : — Chabot,  Justice, 

(  GiBB  et  al Plaintifs. 

No.  1026.  \  vs. 

{  TiLSTONS  et  ai Defendants. 


Held  :— Thatf  in  the  ease  sabmitted,  a 
motion  for  a  new  trial,  founded  on  the 
allegation  of  misdireotion  to  the  Jury, 
mut  be  r^eoted. 


Jvgé  ;— Que,  dana  Tespèee,  ime  de- 
mande poor  on  noareaa  procès,  fondée 
sur  allégué  d'erreur  dans  la  diiectioA 
donnée  wi  juré,  doit  être  i^etée. 


Judgment  rendered  the  1st.  day  of  June  1859. 

This  was  an  action  on  a  promissory  note,  against  Tilstone 
&  Son,  as  makers,  and  Routh  &  Co.,  as  endorsers,  for  the 
sum  of  $5327. 67.  Plea— Payment. 

The  transaction  whifeh  gave  rise  to  the  giving  of  the  note 
was  as  follows:  —  Tilstone  &  Son  purchased  from  the 
plaintiffs  two  rafts  of  timber  in  the  month  of  October,  1857, 
for  the  sum  of  £6512  6  6  ;  and  agreed  to  pay  therefor  by 
two  notes,  namely,  the  one  now  sued  upon,  being  their 
note,  indorsed  by  the  other  defendant,  Routh,  for  one  fifth 
of  the  purchase  money,  payable  on  the  15th.  June^  then 
next  following  ;  and  the  second,  being  their  note,  without 
indorsation,  for  the  balance,  payable  on  the  Sth.  July 
then  next  following.  The  timber  was  to  remain  with  the 
plaintijSs  as  security,  and  the  purchasers  were  to  pay  the 
wintering  charges. 

The  defendants  produced  the  three  following  receipts, 
signed  by  one  McFarlane,  the  clerk  of  the  plaintiffi»,  as 
proof  of  their  plea. 

(No.  i.) 

^^  Quebec,  2nd.  June,  1858. 

$631  37        Benson  &  Co.  cheque  B.  B.  N.  A. 
631  38  "  note  at  60  d.  from  29th.  May. 

631  38  "  do        90  « 
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Received  from  W.  H.  TUstone  &  Son,  eighteen  hundred 
and  ninety  four  dollars,  thirteen  cents,  as  above,  being  on 
an  ace.  of  their  note  du8  15th.  instant. 

6ibb  &  Ross 

per  Duncan  McFarlane.'' 

(No.  2.) 

"  Quebec,  16th.  June,  1868. 
Received  from  W.  H.  Tilstone  &  Son,  Messrs.  Geo.  B. 
Symes  &  Co.'s  cheque  for  four  thousand  dollars  on  ace.  of 
their  note  due  15 — 18  instant.  $4^000. 

Gibb  &  Ross 

per  D.  McFarlane." 

(No.  3.) 

«  Quebec,  17th.  June,  1868. 

$4110  00 

Received  from  W.  H.  Tilstone  &  Son,  four  thousand  one 
hundred  and^ten  dollars  on  ace.  of  their  note,  due  5— 8th. 
July  next 

Gibb  &  Ross 

per  D,  McFarlane." 

McFarlane,  on  cross  examination  stated,  that  the  receipts 
in  question  were  not  written  by  him,  nor  in  his  presence, 
but  were  presented  to  him  for  signature  by  Charles  Tilstone, 
one  of  the  defendants,  and  were  in  his  handwriting  ;  and 
that  when  he  was  sent  by  the  plaintiffs  for  the  money  men- 
tioned in  the  first  receipt,  he  was  instructed  to  receive  from 
Tilstone  and  son  a  sum  of  money  equal  to  the  price  of  381 
pieces  of  timber;  that  Charles  Tilstone  on  presenting  the 
receipt  to  him  did  not  read  it  over  to  him,  nor  did  he  read 
it  himself,  but  merely  looked  to  see  that  the  amount 
stated  in  it  was  correct,  and  that  he  did  not  observe  the 
words,  '*  being  on  account  of  their  note  due  16th.  ins- 
tant ;  "  and  that  if  he  had  observed  these  words  in  the 
receipti  he  would  not  have  signed  it;    that  he  had  no 
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authority  or  instrnctions  from  the  plaiotifTs  regardmg 
this  note,  and  there  was  no  mention  made  of  it.  That 
with  respect  to  the  second  receipt,  he  signed  it  nnder  the 
following  circumstances  : — Charles  Tilstone  applied  to 
the  plaintiffs,  on  the  15th.  June,  for  a  specification  of  timber 
shipped  on  board  the  "  Egyptian,*'  which  Mr.  Ross,  one  of 
the  plaintiffs,  was  unwilling  to  give,  but  ultimately  con- 
sented, upon  Tilstone's  promising  to  bring  over  the  money 
for  the  timber  at  one  or  two  oclock  in  the  afternoon,  the 
specification  amounted  to  £I07Q  0  0  ;  that  as  soon  as 
Tilstone  left  the  plaintiffs'  office,  Mr.  Ross  instructed  him, 
the  witness,  if  the  money  were  not  Inrought  at  the  time 
appointed,  to  go  to  Tilstone's  office  and  ask  for  it  ;  that  the 
money  was  not  paid  at  the  time  appointed,  and  Mr.  Ross 
again  requested  him  to  go  and  ask  for  it  ;  that  he  called  at 
Tilstone  &  Son's  office  at  least  twice  during  that  day,  but 
received  no  money  from  them,  and  on  the  following  day^ 
the  16th.  June,  after  calling  several  times,  he  at  last 
obtained  $4000  from  them,  which,  as  he  understood,  was 
to  represent  the  timber  shipped  on  board  the  ^^  Egyptian," 
and  that  upon  this  occasion  a  receipt  for  the  amount  (being 
receipt  No.  2,)  was  written  out  ready,  in  the  handwriting 
of  Charles  Tilstone,  and  his  attention  was  not  dravm  to 
that  part  of  the  receipt  containing  the  words,  *'  on  account 
of  their  note  due  16 — 18th.  inst.,"  and  that  if  be  had  ob- 
served these  words  he  would  not  have  signed  the  receipt  ; 
that  he  had  no  instructions  from  the  plaintiffs  to  sign  this 
receipt,  nor  did  Tilstone  make  any  mention  of  the  note  due 
on  the  16 — 18th.  June,  referred  to  in  the  receipt.  With 
regard  to  recfeipt  No.  3,  his  instructions  from  the  plaintiffs 
were  to  receive  from  Tilstone  and  son  the  money  for  the 
specification  of  timber  delivered  to  the  "  Tay,"  without  any 
particular  instructions  ;  that  he  did  not  inform  the  plaintiffs 
of  the  nature  of  the  receipts  of  the  16th.  and  17th.  June^ 
the  two  former  receipts  ;  that  after  he  had  signed  this  third 
receipt,  Tilstone , handed  him  a  bank  notice  which  they, 
Tilstone  and  son,  had  received,  requiring  payment  of  the 
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note  falling  due  on  the  15th.  and  18th.  June,  the  note  sued 
upon  ;  and  desired  him  to  have  it  withdrawn  ;  that  they  did 
not  shew  him  this  bank  notice  on  the  16th.  June  when  they 
paid  him  the  |^4000,  nor  was  anything  then  said  about  the 
notice  or  the  note  ;  that  he  then  took  the  notice  to  Ross, 
one  of  the  plaintiffs;  that  he  was  unconscious  that  the 
third  or  last  receipt  expressed  that  it  was,  *'  on  account  of 
their  note  due  5 — 8th.  July  next  ;  "  that  he  looked  upon 
all  these  three  receipts  as  general  receipts  when  he  signed 
them,  and  on  account  of  the  timber  which  had  been  deli- 
vered on  each  occasion,  and  that  he  would  have  refused  to 
sign  them  if  he  had  read  them,  because  he  had  no  authority 
respecting  them  ;  and  that  when  monies  are  paid  on  ac- 
count of  notes,  it  is  not  usual  to  give  receipts,  but  to  en- 
dorse the  partial  payment  on  the  note. 

The  question  at  issue,  and  which  was  submitted  to  the 
jury,  therefore,  was  : — Did  the  defendants,  Tilstone  & 
Son,  pay  to  the  plaintiffs,  before  the  institution  of  the  action, 
the  amount  thereby  demanded  ? 

BowsN,  Chief-Justice. — After  argument  of  counsel,  char- 
ged the  jury,  and  a  verdict  in  the  negative  was  rendered, 

Irvinjb,  for  defendants,  now  moved  for  a  new  trial,  on 
the  ground  of  alleged  misdirection, — the  Chief-Justice 
having  charged  the  jury, — that  in  deciding  upon  the  appro- 
priation of  thei  payments  they  must  keep  in  view  the  agree- 
ment of  the  parties  and  their  mutual  intention  as  shewn  by 
their  conduct,  and  all  the  accompanying  circumstances,  and 
as  one  of  the  circumstances  which  they  were  so  to  keep 
in  view,  he  told  them  that,  "  the  plaintiffs  held  the  indor- 
sed note  sued  upon  as  security  to  meet  any  fluctuat>ion  in 
the  timber  market,"  whereas  there  was  no  evidence  what- 
ever that  the  note  was  held  for  that  purpose,  but  that  on 
the  contrary,  the  contract  between  the  parties  shewed  that 
the  note  was  given  in  payment  of  the  first  instalment  of  the 
price  of  the  timber  ;  and  because  his  honor  refused  to 
instruct  the  jury  that  a  debtor  in  making  a  payment  to  his 
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creditor,  has  the  right  to  impute  the  payment  to  the  debt 
which  he  has  most  interest  in  discharging  (1)  and  that 
Tilstone  &  Son's  imputation  of  the  payments  they  made 
was  perfectly  clear  by  the  receipts  they  had  written,  in 
which  they  imputed  the  two  first  payments  to  the  discharge 
of  the  note  now  sued  upon.  But  that  even  if  Tilstone  & 
Son  had  not  imputed  the  payments  as  they  had  done  by 
the  receipts,  in  such  case,  the  law  would  impute  the  pay- 
ments to  the  liquidation  of  the  moî«t  onerous  debt,  or  the 
debt  which  the  defendants  had  most  interest  in  discharging, 
or  the  debt  which  was  first  to  become  due  (2)  ;  and  that 
Tilstone  &  Son,  had  most  interest  in  discharging  the  note 
sued  upon,  inasmuch  as  it  was  indorsed,  or  bore  the  name 
of  a  surety.  That  his  honor  misdirected  the  jury  in  char- 
ging them,  that  the  defendants  had  more  intei-est  in  dis* 
charging  the  note  payable  on  the  5th.  July,  inasmuch  as  it 
bore  interest,  and  was  therefore  more  onerous,  than  in 
liquidating  the  note  sued  upon  which  did  not  bear  interest; 
whereas  by  the  contract  between  the  parties  it  appeared 
that  both  notes  bore  interest.  That  the  defendant,  Routh, 
having  indorsed  the  note  as  security  for  the  fulfilment,  by 
Tilstone  &  Son,  of  their  contract  with  the  plaintiffs,  could 
allege  in  defence  to  an  action  against  him  on  the  note,  all 
the  circumstances  which  an  ordinary  surety  could  avail 
himself  of  (3)  ;  and  that  no  agreement  between  Tilstone 
&  Son,  and  the  plaintiffs,  in  the  absence  of  Routh,  could 
in  any  way  affect  his  rights  or  interests  ;  that  if  the  plain- 
tiffs agreed  with  Tilstone  &  Son,  to  give  them  the  timber 
upon  their  paying  for  it,  instead  of  imputing  the  payment 
to  the  liquidation  of  the  note  upon  which  Routh  was  liable 
as  indorser,  such  agreement  could  not  prejudice  him  in 
consequence  of  his  not  having  been  informed  of  it,  or  made 
a  party  to  such  subsequent  agreement  (4)  ;  that  the  plain- 
tiffs, if  they  were  desirous  of  holding  Routh  liable  to  them 


(1)  Pothier,  ObligatioDS,  Nos.  565  to  667. 

(2)  Pothier,  Obligations,  Nob.  666,  567  :-  4  Marcade.  p.  654,  a.  726. 

(3)  Ross'  Leading  Casts,  Principal  and  Sarety,  p.  63. 

(4)  Uoss'  Leading  Cnaes^  Pepl.  and  Suret/,  p.  49. 
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on  the  note,  should  not  have  given  up  the  limber  to  Tilstone 
&  Son,  as  by  that  means  they  had  deprived  Routh  of  his 
right  to  be  placed  in  their  position,  and  hold  the  timber  as 
security  for  his  liability  as  the  surety  of  Tilstone  &  Son  ; 
that  before  they  could  call  upon  Routh,  as  surety  of  Tils- 
tone &  Son,  the  plaintiffs  must  be  enabled  to  substitute 
lûm  in  all  their  rights  and  interests,  and  put  him  in  pos- 
session of  the  timber  (1)  ;  that  having  placed  it  out  of  their 
power  to  do  this,  by  delivering  the  timber  to  Tilstone  & 
Son,  they  must  be  considered  as  having  liberated  Routh. 
That  these  reasons  were  sufficient  to  justify  the  Court  in 
granting  a  new  trial.  (2) 

Vannotous,  for  plaintiffs,  contended  that  the  charge  to 
the  jury  was  perfectly  legal  and  proper,  in  directing  them 
that  the  indorsation  of  the  note,  by  Routh,  was  to  meet 
any  fluctuation  which  might  take  place  in  the  value  of  the 
timber  before  the  completion  of  the  contract  ;  and  that  upon 
no  other  supposition  could  Routli's  indorsation  be  ac- 
counted for,  inasmuch  as  by  tlie  contract  between  the  parties, 
the  plaintiffs  were  to  retain  possession  of  the  timber  until 
paid  for  ;  that  this  circumstance  clearly  indicated  the  esti- 
mation which  the  plaintiffs  entertained  of  the  purchasers, 
Tilstone  &  Son,  inasmuch  as,  in  addition  to  retaining  the 
timber  until  paid  for,  they  insisted  upon  the  receipt  of  an 
indorsed  note,  to  meet  any  fluctuation  in  the  value  of  the 
timber,  and  this  was  the  only  security  they  had  to  rely 
upon  in  the  event  of  timber  falling  in  value,  and  Tilstone 
&  Son  refusing  to  complete  their  contract  to  take  all  the 
timber.  That  the  imputation  of  the  payments  made  was 
to  be  gathered  from  the  circumstances  of  the  parties  to 
the  contract.  (3)  That  by  the  agreement  between  the  par- 
ties the  payments  were  to  be  made  for  the  timber,  and 
the  clerk,  Macfarlane,  even  supposing  he  had  read  the 


<1)  Pothier,  Obligations,  No.  427  .-^Chitty  on  Contracts,  p.  471,  notei. 
(?)  2  Kinney's  Law  Compendium,  p.  273. 
(3)  Addijsion  tn  Contracts,  p.  1113. 
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receipts,  bad  no  power  to  consent  to  any  appropriation  c£ 
the  payments,  but  he  distinctly  denied  that  he  ever  con- 
sented to  any  imputation  of  payment  upon  the  note,  and 
therefore,  if  a  mere  oversight  by  a  clerk  were  allowed  to 
operate  as  an  imputation  of  payment,  it  would  allow  de- 
fendants to  perpetrate  gross  frauds.  That  there  was  ano- 
ther remarkable  fact  as  bearing  upon  this  point,  and  it  was 
this,  that  when  Tilstone  &  Son  paid  the  £1000,  on  th^ 
I6th.  June,  which  was  the  second  payment,  and  wrote  out 
a  receipt,  "  on  account  of  note  due  on  the  15 — 18th.  instant,'' 
this  payment,  together  with  the  former  one  pretended  to  have 
been  made  on  the  same  note,  exceeded  the  amount  of  the 
note  by  about  £100.  There  was  another  fact  also — the  in- 
dorsed note,  now  sued  upoa,  was  in  the  bank  at  the  time 
these  T^ayments  were  made,  and  the  other  note  was  still  in 
the  possession  of  the  plaintiffs,  and  if  Tilstone  &  Son 
wanted  to  pay  the  first  note,  they  ought  to  have  paid  it  at 
the  bank,  and  not  to  the  plaintiffs,  who  held  the  other  note. 
That  it  was  not  competent  for  the  defendants,  Tilstone  & 
Son,  to  argue,  that  the  plaintiffs  having  given  up  the  timber, 
relieved  the  other  defendant,  Routh,  inasmuch  as  it  had 
not  been  pleaded,  and  was  not  therefore  put  in  issue  in  the 
cause  ;  besides  Routh  was  not  a  surety,  but  a  principal 
debtor  upon  the  promissory  note. 

Stuart,  Q.  C,  counsel  for  plaintiffs,  opposed  the  rule^ 
and  said,  that  the  question  submitted  to  the  jury,  was 
simply  one  of  fact, — as  to  whether  Tilstone  &  Son,  had 
paid  on  account  of  the  note,  or  on  account  of  the  timber, 
and  they  had  correctly  found  that  they  had  not  paid  on  the 
note,  but  on  the  timber  ;  and  the  plaintiffs  were  therefore 
entitled  to  judgment  pursuant  to  their  motion  to  that  effect. 
That  the  argument  of  the  defendants'  counsel,  respecting  a 
supposed  new  or  subsequent  contract  between  Tilstcme 
&  Son,  and  the  plaintiffs,  to  the  prejudice  of  the  other 
defendant  Routh,  was  entirely  without  foundation,  for  the 
simple  reason,  that  no  new  contract  took  place  between 
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them,  the  {daintiffs,  merely,  through  a  spirit  of  liberalitj^ 
allowing  Tilstone  &  Son,  to  take  away  the  timber  in  por- 
tions, according  as  they  had  the  means  to  pay  for  the 
quantity  they  took  away,  instead  of  insisting,  as  they 
might  have  done,  upon  retaining  all  the  .timber,  until  Tils- 
tone  &  Son  had  the  means  to  pay  for  the  whole  of  it  in 
one  sum,  and  the  question  therefore  submitted  to  the 
jury  Was  simply,  as  to  whether  the  payments  made  by 
Tilstone  &  Son  weTre  for  these  portions  of  timber,  or  upon 
the  note  now  sued  upon  ;  and  as  the  evidence  established 
they  were  made  upon  the  timber  so  delivered,  the  jury  had 
correctly  found  a  verdict  in  accordance  with  the  evidence  ; 
and  the  present  motion  of  the  defendants  for  a  new  trial^ 
must  therefore  be  rejected. 

Chabot,  Justice. — ^11  n'est  pas  nécessaire  d'entrer  dans 
la  question  d'imputation  soulevée  ^ar  les  défendeurs.  La 
Cour  est  d'opinion  que  cette  question  ne,  s'élève  pas  ici; 
parce  que,  il  a  été  prouvé,  et  par  les  témoignages  et  pas  lea 
circonstances,  et  le  juré  en  est  venu  à  la  conclurion,  que  les 
demandeurs  n'avaient  jamais  eu  l'intention  d'accepter  les 
paiements  faits  par  Tilstone  et  Fils,  sur  le  billet  endossé, 
mais  acompte  de  l'autre  billet  qui  n'avaient  pas  d'endos- 
seur, ceci  est  clairement  prouvé  par  McFarlane  lui-même, 
qui  dit,  que  s'il  avait  connu  la  nature  des  reçus  il  ne  les 
aurait  pas  signés  ;  la  Cour  croit  le  témoignage  de  ce  té- 
moin. En  outre,  il  n'est  pas  croyable  que  Tilstone  et  Fils, 
hommes  d'affaires,  voulussent,  volontairement,  payer,  ou 
que  les  demandeurs,  auesi  hommes  d'affaires,  pussent 
s'attendre  d'être  payés  d'un  billet  qui  n'étaient  pas  encore 
échu.  La  question  alors  que  le  juré  avait  à  décider  était 
simplement  une  question  de  fait,  et  il  a  fait  rapport  que 
Tilstone  et  Fils  n'étaient  pas  fondés  à  prétendre  qu'ils  avaient 
fait  les  paiements  sur  le  billet  endossé  ;  mais  que  de  fait 
les  paiements  faits  par  eux  avaient  été  faits  acompte  dQ 
l'autre  billet  qui  n'était  pas  endossé.  La  charge  du  juge 
qui  a  présidé  au  procès  est  conséquemment  correcte,  et  pour 
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aucune  des  raisons  mentionnées  dans  la  motion  des  défen- 
deurs, ont  ils  droit  à  un  nouveau  procès. 

Motion  rejected- 

Vannovous,  for -plaintifis. 

Stuart,  Q.  C.  Counsel. 

Holt  and  Irtine,  for  defendants. 


SUPERIOR  COURT.— QUEBEC. 

Before  : — Stuart,  Asst.  Judge. 

C  Brown • Plaintiff. 

No.  2014.  I  vs. 

(  Mailloux  et  alj Defendants. 


Held  : — lo.  That  to  oonstitate  a  nova- 
tioD,  there  most  be  some  difference 
between  the  new  and  the  old  contract  ; 
and  that  one  promissory  note  will  not 
operate  as  a  novation  of  another  note 
previously  given. 

2o.  That  the  evidence  of  one  of  several 
defendants,  although  insolvent,  is  inad- 
missible to  prove  that  he  subsequently  gave 
the  plaintiff  a  note  in  payment  of  the  one 
sued  upon,  on  the  ground  that  ho  is  a 
party  to  the  ' 


Jugé:— lo.  Que  ponropérar  novation, 
il  faut  qu'il  y  ait  une  différance  entre  le 
nouveau  et  l'ancien  contrat;  et  qu'un 
billet  promissoire  n'opérora  pas  comme 
novation  d'un  autra  billet  précédenunent 
donné. 

2o.  Que  le  témoignage  de  l'un  de  plu- 
sieurs défendeurs,quoiqu'il  soit  insolvable, 
est  inadmissible  pour  établir  qu'il  avait 
subséquemment  donné  un  billet  en  paie- 
ment de  celui  sur  lequel  l'action  était 
intentée,  et  ce  par  la  raison  qu'il  est  partie 
à  l'action. 


Judgment  rendered  the  2nd.  May,  1859. 

This  was  an  action  against  several  defendants  on  a  pro- 
missory note.  Plea  : — ^That  Garneau,  one  of  the  defendants, 
at  the  solicitation  of  the  plaintiff,  had  subsequently  given 
him  another  note  in  payment  of  the  note  sued  upon  ;  as  the 
plaintiff  told  him  that  if  he  had  another  note,  omitting  the 
name  of  Mailloux,  one  of  the  defendants,  and  who  was 
insolvent,  he  would  be  the  better  enabled  to  get  the  note 
discounted  ;  and  that  the  plaintiff  then  and  there  promised 
and  agreed  to  return  the  cHriginal  note,  the  note  sued  upon  ; 
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but  that  on  the  contrary  he  never  did  return  the  said  nofey 
but  always  afterwards  refused  to  do  so. 

For  the  defendants  it  was  contended  that  the  new  note 
operated  as  a  novation  of  the  one  sued  upon,  which  was 
given  by  the  defendant  Garneau,  in  payment  thereof,  as  was 
proved  by  Gameau's  clerk,  and  by  the  evidence  of  Gameau 
himself,  who  was  a  competent  witness  in  the  cause,  inas- 
much as  subsequently  to  bis  giving  the  second  âote,  and  at 
the  time  he  was  examined  as  a  witness,  he  was  proved  to 
be  insolvent,  and  had  therefore  no  interest  in  the  case,  as 
the  plaintiff  could  not  compel  him  to  pay  either  one  note  or 
the  other,  as  he  had  no  means  wherewith  to  do  so. 

For  the  plaintiff  it  was  argued,  that  even  if  the  second 
note  had  been  given  in  payment  of  the  one  sued  upon,  it 
would  not  operate  as  a^  novation,  as  in  order  to  constitute 
a  novation  it  was  necessary  that  there  should  be  some 
difference  between  the  nature  of  the  new  debt,  and  the  one 
sought  to  be  novated  ;  but  that  in  point. of  fact,  it  was  not 
given  in  payment  of  the  note  sued  upon,  but  only  as  a  col« 
lateral  security  for  the  payment  of  the  debt  for  which  the 
note  sued  upon  was  given  ;  and  that  the  evidence  of  Gar* 
neau,  one  of  the  defendants,  was  inadmissible,  and  must 
be  rejected  fronvthe  record,  (as  his  evidence  had  been  ad* 
mitted  reserving  objection)  upon  the  ground  that  no  party  to 
a  suit  could  be  examined  as  a  witness. 

Stgabt,  Asst.  Judge. — ^Two  questions  are  submitted  for 
decision  in  the  present  cause  :  lo.  Is  the  defence  of  nova- 
tion made  out,  2o.  Can  Gameau,  one  of  the  defendants,  be 
examined  as  a  witness. — 

The  facts  are  the  following  ;  a  note  was  made  by  Mail- 
loux,  one  of  the  defendants,  in  favor  of  Gameau,  the  other 
defendant,  for  £100,  and  by  the  latter  indorsed  to  the  plain- 
tiff ;  at  maturity,  this  note  was  duly  protested  for  non  pay- 
ment,— after  the  protest,  Gameau  gave  his  note  for  the 
same  sum  to  the  plaintiff,  which  note  is  produced  in  the 
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t^nse,  and  was  never  made  nse  of.  Both  défendante,  in 
separate  pleas,  but  in  the  same  langaage,  plead  that  these 
facts  amount  to  novation,  and  ask  for  the  disn^issal  of  the 
present  action.  Two  witnesses  were  examined  by  the  de- 
fendant, Gameau  and  his  clerk,  the  latter  proves  nothings 
beyond  the  making  of  the  second  note,  the  former  sWeais 
that  the  plaintiff  was  to  have  delivered  np  to  him  the  note 
sued  upon  ;  admitting  these  facts,  is  there  novation  }  Hie 
Court  thinks  not*  Pothier  says  î  (1)  Quoiqu'il  soit  exprès* 
sèment  déclGtrê  par  Vacfe  qui  contient  le  nouvel  engagement 
que  les  parties  entendent  faire  novation,  ilfaut,  pour  que  la 
novation  soit  valable^  que  cet  acte  contienne  quelque  chose 
de  différent  de  la  première  obligation  qui  a  ètè  contractée» 
Upon  the  facts  as  sworn  to  by  Qameau,  the  first  note  was 
to  be  handed  to  him,  that  done,  he  would  have  become  the 
holder,  and  MaiUoux  would  be  liable  to  him,  there  is  no 
novation. 

Upon  the  second  question  the  Court  Is  of  opinion  that 
Gameau  is  incompetent  because  he  is  a  party  to  the  issue, 
and  therefore  interested.  It  is  to  be  borne  in  mind  that  the 
pleas  are  in  bar  to  the  whole  action,  tf  therefore  Gameau 
by  his  testimony  has  proved  Mailloux^  plea,  the  present  ac« 
tion  must  be  dismissed  as  to  both  defendants»  The  general 
rule  is  that  a  party  to  the  record  can  in  no  case  be  examined 
as  a  witness.  (1)  This  rule  seems  to  be  founded  on  the  ground 
oi  interest  in  the  event  ;  where  the  plea,  as  in  this  instance, 
is  in  bar  to  the  whole  action,  it  is  manifest  that  the  peurty 
examined  has  a  disqualifying  interest,  and  there  is  jadg* 
ment  against  the  defendants,  jointly  and  severally,  for  the 
amount  claimed» 

PcMTLAND  and  PsHTTLAVD,  for  plaintiff. 

Chambsrs,  for  defendant  Garneau. 

Bossé,  for  defendant  Mailioux. 


!li 


Pothier,  Obligfttioitf,  No.  696 1  -Coiitnt  alb  CbânM,  No.  189. 

1  GreenL,  on  Bv.,  p.  464 1—1  Ph.,  on  Br.,  p.  46i—Bofl.,  on  St.,  p.  68. 
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SUPERIOR  COURT-— QUEBEC. 

Before  : — Chabot,  Justice. 

(  Latoob, riaintif. 

No.  2270.  \  vs. 

(  Orsooirs, DefewlanL 


Held  I— lo.  That  an  action  against  a 
Jnitiee  of  tlie  peace  for  fal^e  impriaon- 
ment,  must,  nnder  the  proriflions  of  the 
14lh.  and  1 6th.  Vic,  cap.  54,  sec.  8,  be 
eommenoed  within  six  months  alter  the 
att  committed. 

2o.  That  the  notice  of  sneh  action,  re- 
qvircd  by  the  second  section  of  the  above 
statute,  is  no  commencement  of  the  action, 
the  writ  itself  most  issne. 


Jogé  t^lo  Qu'une  action  contre  an 
juge  de  piiz  pout  faux  emprisonnement, 
doit  être,  sous  les  dispositions  des  14me. 
et  15me.,  Vic,  cap.  54,  sec.  8,  commencée 
dans  les  dz  mois  en  suivant  l'acte  qui  % 
donné  lieu  à  l'action. 

2o.  Que  l'avis  d'action  requis  par  Ift 
deuxième  section  dn  dit  statut,  n'est  pas 
un  commencement  d'action,  il  faut  que 
le  Writ  émane. 


Judgment  rendered  tbe  €nd.  May,  1859. 

The  action  was  in  damages  against  the  defendant,  a 
justice  of  the  peace,  for  having  illegaJUy  issued  his  warrant 
for  the  imprisonment  of  the  plaintiff  for  an  offence  com* 
mitted  against  the  13th.  and  14th.  Vic.  cap.  40. 

The  defendant  demurred  to  the  action  on  the  ground  that 
it  appeared  by  the  declaration  that  the  imprisonment  com*^ 
plained  of  took  place  on  the  13th.  May,  and  the  writ  of 
summons  was  dated  on  the  13th.  December,  1858  ;  and 
that  consequently  the  action  could  not  be  maintained,  inas- 
much as  more  than  six  months  had  elapsed  after  the 
imprisonment  complained  of,  and  before  the  action  was 
brought,  under  the  provisions  of  the  14th.  and  15th.  Vic. 
cap.  54,  sec.  8. 

Caron,  L.  B.,  for  plaintiff,  argued,  that  the  notice  re* 
quired  by  the  second  section  of  the  above  act,  had  been 
duly  served  upon  the  defendant,  within  the  six  months  after 
the  commission  of  the  imprisonment  complained  of,  and 
that  this  must  and  ought  to  be  considered  the  commen- 
cement of  the  action  ;  and  that  the  issuing  of  the  writ  was 
merely  a  following  up  of  the  proceeding  originated  by  the 
notice. 
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BoRLASK,  for  defendant,  maintained,  that  the  terms  of 
the  statute  were  clear,  and  that  it  was  necessary  to  serve 
the  writ  or  process  of  the  Court  in  order  to  bring  the  suit 
within  the  terms  of  the  statute,  which  required  the  action 
to  be  commenced  within  the  six  months  after  the  com- 
mission of  the  act  complained  ef 

Chabot,  Justice. — The  demurrer  must  be  maintained. 
By  the  second  section  of  the  statute,  notice  of  the  intended 
suit  is  required  to  be  served  upon  justices  of  the  peace,  in 
actions  of  this  nature  one  month  before  the  bringing  of  such 
suit  ;  and  the  eighth  section  requires  the  action  to  be  com- 
menced within  six  months  after  the  act  complained  of.  Now 
in  this  case  the  notice  required  was  duly  served,  and  was 
also  served  within  the  sit  months  after  the  act  complained 
of,  but  this  is  not  a  commencement  of  the  action,  the  writ  or 
process  of  the  Court  must  issue  in  order  to  constitute  a 
commencement  of  the  action,  so  as  to  bring  it  within  the 
terms  of  the  eighth  section  of  the  statute. 

Action  dismissed. 

Caron,  L.  B.,  for  plaintiff. 

Ross  and  Borlase,  for  defendant. 
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No.  772. 


SUPERIOR  COURT.— MONTREAL. 

Before  : — Smith,  Jnstice. 

Ltvch, Plaintiff. 

vs. 
McLsNNAN,  ei  al.j • .  Defendants* 

and. 
^The  Bank  or  Upper  Canada, Tiers-Saisl^^ 


>^f 


Held  ]— lo.  That  a  Bank  is  not  respon* 
libl»  on  a  contwtation  of  its  declaration 
w  a  Titra- SaiHf  for  a  sam  of  money  re- 
eelTed  from  government  by  its  cashier 
at  Toronto,  in  his  capacity  of  attorney, 
and  which  was  by  him  transmitted 
through  the  bank  at  Toronto  to  the 
branch  at  Montreal,  by  a  draft  made  in 
fkYor  of  the  firm  for  which  he  wu  a&- 
tomey,  and'  paid  at  Montreal  to  one  of 
the  partaen  in  good  faith,  although  sneh 
payment  was  made  after  the  death  of 
oam  of  the  partners. 

2o.  That  where  a  bank  has  paid  away 
money  in  good  faith,  it  cannot  be  held  res- 
ponsible by  contestation  of  its  declaration 
as  Tiera-Saiti,  bat  must  be  sued  by  direct 
action. 


SemMe 
attorney. 


Thai  a  bank  cannot  be  an 


Jngé  ;^lo.  Qu'mie  Banque  n'est  pas 
responsable  sur  one  contestation  de  sa 
déclaration  comme  tiers-saisi,  pour  nne 
somme  d'argent  reçne  da  gonvemement 
par  son  caissier  à  Toronto,  en  sa  capacité 
de  procnrenr,  et  pur  Ini  transmise  par 
Tentremise  de  la  banque  à  Toronto,  à  la 
succursale  de  cette  banque  à  Montréal, 
par  une  traite  tirée  en  faveur  de  la  so- 
ciété popr  laquelle  il  était  procureur,  et 
payée  à  Montréal  à  l'un  des  sociétaires, 
nonobstant  que  tel  paiement  fut  fait  après 
le  déeès  de  run  des  associés. 

2o.  Que  dans  le  cas  où  une  banque  aj 
de  bonne  foi,  payé  certains  argents,  cette 
banque  ne  peut  6tre  tenue  responsable 
sur  une  contestation  de  sa  déclaration 
conune  tiers-saisi,  la  procédure  doit  être 
par  action  directe. 

Il  semble,  qu'une  banque  ne  peut  être 
constituée  procureur. 


Judgment  rendered  the  31st.  December,  1858. 


The  declaration  of  the  tters-satsi  was  made  on  the  Slst. 
July,  1867,  by  Mr.  Taylor,  manager  of  the  bank  at  Mont» 
real,  to  the  effect  that  the  bank  had  nothing  in  its  hands 
belonging  to  the  defendants,  at  the  date  of  the  service  of 
the  writ  on  the  18th.  July,  1857.  The  original  judgment  in 
the  cause  was  against  McLennan,  as  curator  to  the  vacant 
estate  of  Wilson,  and  against  Hughes  and  Jack  as  de- 
fendants. This  declaration  of  the  tiers-saisi  was  contested 
by  the  plaintiff,  who  alleged  that  at  the  time  of  the  seizure 
there  was  in  the  hands  of  the  bank  a  sum  of  £579  14  3, 
paid  on  the  21st.  November,  1856,  by  the  provincial  govern- 
ment at  Toronto,  to  Mr.  Ridout,  cashier  of  the  bank  there^ 
as  attorney  of  the  former  partnership  of  the  defendants, 
Wilson,  Hughes  and  Jack,  for  work  done  and  materials 

17 
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famished  by  that  firm  for  the  Béàuhamois  Canal,  which 
sum  had  been  deposited  in  the  bank  by  Mr.  Ridout  as 
cashier  of  the  bank,  and  as  such,  attorney  of  the  firm  ;^*— that 
Wilson,  one  of  the  ■  partners,  died  on  the  27th.  September, 
1855,  and  that  the  fact  of  dissolution  of  the  partnership  by 
his  death  was  publicly  known,  and  the  bank  could  not 
V^ally  be  ignorant  of  it  ; — and  that,  if  the  bank  had  parted 
with  the  money,  it  could  only  have  done  so  by  connivance 
with  persons  interested  in  defrauding  the  creditors  of  the 
defendants,  and  the  bank  was  therefore  accountable  ahd 
responsible  for  that  sum. 

The  answer  to  the  contestation  was  that  the  bank  had  no 
such  sum  in  its  possession  as  that  referred  to  in  the  contes- 
tation ;  that  such  sum  never  came  into  the  hands,  possession, 
custody  or  power  of  the  iiers-saisty  and  was  never  deposited 
in  the  bank  to  the  credit  of  the  defendants  or  any  or  either 
of  them  ;  nor  had  any  such  sum  been  paid  out  by  the  bank. 

Smith,  Justice. — The  question  to  be  determined  is  who 
was  the  attorney  of  Wilson,  Hughes  and  Jack  ?  Was  it  the 
bank  of  Upper  Canada  ?  or  was  it  Mr.  Ridout  the  cashier 
of  the  bank  ?  If  the  attorney  drew  the  money  and  gave 
his  own  receipt — then  the  bank  had  not  the  money.  It  is 
said  the  power  of  attorney  was  to  Mr.  Ridout  as  cashier  of 
the  bank  ; — ^but  the  power  of  attorney  is  not  produced  or 
proved  ; — and  besides  if  he  received  the  money  as  cashier 
and  as  attorney,  was  it  the  bank  that  received  it  ?  Or  was 
it  the  attorney  as  an  individual.  I  hold  that  the  word  cashier 
would  be  matter  of  description  merely.  Can  a  bank  be 
an  attorney  î  It  is  hard  to  say  it  can.  It  might  as  well 
be  an  executor.  If  the  money  had  been  deposited  in 
the  bank  the  institution  would  have  been  accountable. 
Another  thing  is  plain,  that  it  was  not  within  the  scope  of 
Mr.  Ridout's  powers  as  cashier  to  act  as  attorney  for  the 
firm  in  question.  The  contestation  must  be  dismissed. 
Where  a  bank  has  paid  away  money  in  good  faith  it  cannot 


g5d 

be  made  responsible  by  a  contestation  of  its  declaration  as 
titers-saisi^  but  it  must  be  sued  by  a  direct  action.  (1) 

Judgment  i — ^^  Considering  that  the  said  plaintiff  hath 
*^  failed  to  prove  the  allegation  of  his  said  contestation  of 
'^  the  declaration  of  the  tters-satsi  in  this  cause,  namely, 
^^  that  at  any  time  before  the  service  of  the  writ  of  saiHe" 
^  arret  in  this  cause,  there  was  deposited  in  the  office  of  the 
^^  Bank  of  Upper  Canada  to  the  credit  of  the  said  de- 
*^  fendants,  or  of  the  said  firm  of  Wilson,  Hughes  and 
^'  Jack,  the  said  sum  of  £579  14  2,  currency,  or  any 
"  other  sum  of  money  whatsoever.  And  further  considering 
"  that  It  hath  been  fully  established  by  the  said  plaintiff  in 
"  his  said  conteslation,  that  the  said  money  was  paid  over 
.  "  to  Thomas  G.  Ridout,  Esquire,  in  his  capacity  of  attorney 
•*  of  the  said  firm  of  Wilson,  Hughes  and  Jack,  and  by  him 
^  transmitted  by  draft  through  the  Bank  of  Upper  Canada 
**  at  Toronto,  to  the  branch  bank  at  the  City  of  Montreal, 
^^  made  in  favor  of  the  said  firm  of  Wilson,  Hughes  and 
^<  Jack,  and  by  the  said  bank  at  Montreal  paid  in  due 
**  course  of  business  long  before  the  issuing  of  the  writ  of 
^^  saisie-arrêt  in  this  canse  ;  and  further  considering  that  it 
^^  is  not  established  by  the  evidence  that  such  payment  of 
*^  money  was  made  in  any  way  in  fraud  of  the  said  plain- 
"  tiff,  nor  of  any  other  interested  in  the  said  money,  and 
^*  that  such  payment  was  made  in  good  faith,  the  Court 
^*  doth  dismiss  the  said  contestation,  with  costs." 

DocrTBS  and  D^Aoust,  for  plaintiff. 

Ross  and  Monk,  for  defendant. 


(1)  AikgeU  aad  AmM  on  Corpontioiu,  Nob.  396,  300  ftii4  dOl.. 

Tho  faotB  of  the  omo  will  saffioiently  appear  from  the  following  extraeti  from  the 
eridence  of  tiie  three  witaenes  examined  oy  the  plaintiiT  in  support  of  hii  oontee- 
tation,  DO  proof  being  addooed  by  the  bank. 

Bdwa&d  T.  Tatlob,  Montreal,  manager,  sayi  :  <*  A  few  dayi  after  that  date, 
«<  r2l8t  November,  1866,)  a  letter  wta  reoeired  addreawd  to  <  Messn.  WiUon. 
"  Jacikson  and  Hnehes,  Beauhamois,  care  baok  of  Upper  Canada,  Montreal,  * 
"  through  the  Poit  Omoe  here,  this  letter  remained  in  my  possession  for  some  time 
"  uncalled  for,  probably  for  two  months.  I  then  wrote  a  note  to  the  abore  firm, 
<*  addressed  to  them,  at  Beanhamoia,  stating  that  a  letter  for  them  was  in  my  pos- 
"  session.  This  I  sent  by  mail,  and  two  or  three  days  after,  Mr.  Hughes,  one  of  the 
**  ^rtaers  of  the  said  firm,  called  for,  and  reoeired,  the  letter  in  question,  which  he 
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IN  THE  CIRCUIT  COURT.— QUEBEC. 

Before  : — Stuart,  Asst.-Jndge« 

CBsBTRAKDr... •  PlmnUf* 

No.  468.  \  V8 

(  GuoYr...  r.  «.•.,...«•»•«•«•  r.«.  Defendants 


Held  :— Tbftt  a  jodgment  eannot  be 
withdrawn,  modified  or  changed  in  any 
way,  after  the  Court  hu  once  a<j|joamed. 


Jogé  ;~Qu'an  jugement  une  fols  rendu 
ne  pent  être  anoiinement  olwngé  on  al' 
t^ré,  après  l'i^nmement  de  la  Gear. 


Judgment  rendered  the  2ôthr  day  of  May,  1859. 


The  plaintiff  proceeded  to  proof  and  obtained  judgment  ixr 
the  absence  of.  the  deiendant,  who  was  not  present  when 
the  case  was  called.  The  defendant,  on  the  following  day, 
petitioned  the  Court,  supported  by  affidavit,  to  set  aside  the 
judgment,  and  to  be  allowed  to  establish  bis  defence  by  the  - 
examination  of  his  witnesses^  alleging  that  the  case  had  bee» 

'*  opened  and  fov*d  to  cmtain  a  draft  lined  by  the  bank  of  Upper  Canada,  Head 
"  Offioe,  Toronto,  on  this  offioe,  bearing  date  2l8t.  November,  1866,  No.  1009,  fof 
*<  the  Bum  of  jC579  14  2,  payable  to  the  order  of  the  said  firm  of  WiisoD,  Jackion 
**  and  Hnghes."  He  alao  identifies  the  copy  of  draft  flledy  and  on  eroBs-ezaminatioD' 
itatae  that  it  was  indorsed  by  the  firm  of  Wilson,  Jackson  and  Hughes,  and  that  the 
payment  was  made  to  Hughes  more  than  6  months  prsTions  to  tlw  seiYioe  ef  tha 
writ  of  êoùit-arrH. 

William  H.  Pardt,  clerk  of  the  bank  at  Toronto  ;  *^  I  am  acqaaiated  witit  thw 
**  business  transacted  in  the  baniL  of  Upper  Canada.  Oh  the  twenty  first  day  of 
**  November,  in  the  year  of  ow  Lprd  one  thousand  eight  hundred  and  fi/ty-eix,  a 
'*  warrant  was  received  from  the  receiver  general's  oflise,  for  the  snm  of  five  ban-» 
**  dred  and  seventy ^nine  peiindS|.  fbarteeor  shilling^  and  two  pence,  in  favor  of 
"  Wilson,  Jackson  and  Hughes,  this  was  received  by  Tfaamas  Ck  Ridonti  Bsqnircr, 
**  cashier  oC  said  bank*  I  believe  this  was  received  by  him  as  attorney  for 
**  Wilson,  Jackson  and  Htighes.  On  the  same  day  as  the  warrant  WM  received,  it 
"  was  charged  to  the  warrant  aooonnt,  and  a  draft  was  sent  on  the  same  day  for 
**  the  amount  in  favor  of  Wilson,  Jackso»  and  Hughes,  to  that  firm  upon  the  agency 
**  of  the  bank  of  Upper  Canada  at  liratreal,'  and  the  offioe  of  the  bank  of  Upper 
**  Canada  in  the  City  of  MontMal  received  credit  for  the  amount,  and  the  same 
**  draft  appears  to  have  been  pahl  at  the  agencY  of  the  bank  of  Upper  Canada  !» 
«  Montreal,  on  the  ninth  day  of  January ^  in  the  y«ar  of  our  Bord  one  thousand 
**  eight  hundred  and  fifty-seven." 

Chablbs  B.  Audbbsov,  late  deputy  reoeifVBr  gmieral  r  "  I  am^  acquainM  witfr 
«  the  business  transacted  in  the  receiver  general's  ofllce  unttt  veiy  recently,  and 
/*  have  been  so  acquainted  for  a  number  of  years,  whilst  1  wa»  in  oflice,  as  deputy 
"  receiver  general.  I  find  upon  reference  to  the  books  of  the  department  that  a 
*(  sum  of  five  hundred  and  seventy-nine  pounds,  fourteen  shillings  and  two  penee, 
**  wos  paid  on  the  twenty  first  day  of  November,  one  thousand  eight  hundred  att<f 
'*  fifty-six,  by  a  warrant  lor  that  amount  issued  in  favor  of  Wllwn,  Jackson  and 
<*  Hughes,  which  warrant  was  given  to  Thomas  O.  lUdout»  cashier  of  the  bank  of 
"  Upper  Canada,  as  attomev  for  the  said  Wilson,  Jackson  and  Hughes,  under  a 
'*  power  of  attorney  executed  by  Wilson,  Jackson  and  Hughes,  on  the  sixth  day  oT 
'*  November,  one  Uionsand  eigltt  hundred  and  fifty-five,  which  warrant  was  on  th« 
'*  twenty-fixBt  day  of  November,  ona  thousand  ei|^t  hundred  and  fifty^iix^  paid  b^ 
"  a  eheck." 
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unexpectedly  called  earlier  than  he  had  anticipated,  and 
before  the  hour  for  which  he  had  understood  it  had  beexi 
fixed  ;  that  he  had  a  good  defence  to  the  action,  and  that 
moreover,  he  had,  on  the  day  on  which  judgment  was  ren- 
dered, before  the  Court  had  risen,  and  before  the  clerk 
of  the  Court  had  registered  the  judgment,  verbally  made  a 
simular  application  to  the  Court  ;  and  that  inasmuch  as  the 
judgment  was  still  unregistered  by  the  clerk,  the  Court  had 
the  discretionary  poM^er  to  withdraw  the  judgment,  and 
allow  him  to  establish  his  defence. 

Stvast,  Asst.-Judge. — I  cannot  grant  the  prayer  of  the  pe- 
tition. After  a  judgment  has  been  rendered  it  is  out  of  the 
power  of  the  Court  which  renders  it,  after  it  has  once 
adjourned,  to  withdraw,  modify  or  change  it  in  any  way.  (1) 
If  the  defendant  is  aggrieved  by  the  judgment  he  has  his 
remedy  notwithstanding  that  the  case  is  non-appealable. 

Cannoit,  L.  a.  forplainti£ 

CuoT,  for  defendant 


SUPERIOR  COURT.— MONTREAL. 
Before  : — Babolbt,  Justice. 

!McFarlan£, Plaintif. 
vs. 
BsLLivsAu, Defendant 


Held  :— That  an  affidavit  for  a  eapiaa 
/iiDder  the  22  Vict  oh.  6,)  settiog  forth 
the  matters  menUoned  below  is  «uffloient 
io  fliutaân  the  writ. 


Jugé  :— Qu'an  affidavit  pour  eapia» 
(émané  bous  la  22me.Vic.ch.5,)  énonçant 
les  matières  ei-dessons  mentionnées,  est 
suffisant. 


Judgment  rendered  the  26th.  February,  1859. 

Badglet,  Justice.-f-This  is  an  application  in  the  form  of 
a  petition  to  set  aside  and  quash  a  writ  of  capias  ad  respon- 
dendum issued  against  the  defendant  under  the  recent 
statute,  22  Vict.  ch.  5,  sect.  48,  the  chief  ground  in  support 

O  7  Pothlerj  Pxooédm^  p.  90:-l  Pigean,  p.  424. 
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of  the  petition  is  that  the  affidavit  does  not  come  np  to  the 
requirements  of  the  law  which  allows  the  issuing  of  a 
captaSy  if,  in  addition  to  the  allegation  of  debt,  ''  it  shall  be 
^^  alleged,  upon  grounds  to  be  stated  in  the  affidavit,  that 
^^  the  defendant  is  a  trader,  that  he  is  notoriously  insolvent, 
^^  thçLt  he  has  refused  to  compromise  or  arrange  with  his 
'^  creditors,  or  to  make  a  cession  de  biens  to  them  or  for  their 
^^  benefit,  and  that  he  continues  to  carry  on  his'  trade.''  The 
affidavit  is  made  by  the  plaintifl  and  states  the  cause  oi 
debt  fully,  the  insolvency  of  the  defendant  who  is  a 
trader  residing  in  Arthabaska,  and  that  the  deponent  had 
been  credibly  informed  and  believed  that  he  was  imme- 
diately about  to  secrete  his  estate,  debts  and  effects,  with 
intent  to  defraud  his  creditors,  and  then  adds,  "  that  the 
"  grounds  of  the  deponents  belief  are,  amongst  others,  the 
"  following.* 

"  That  the  said  defendant  called  a  meeting  of  his  cre- 
"  ditors  on  the  eighteenth  day  of  November  instant,  at 
"  Montreal,  and  then  and  there  declared  himself  unable  to 
"  meet  his  liabilities,  and  offered  to  pay  to  his  creditors 
^^  ten  shillings  in  the  pound,  payable  in  two  years,  or 
"  twenty  shillings  in  three  years,  without  interest,  and 
"  without  security  ;  and  afterwards,  to  wit,  on  the  nine- 
"  teenth  day  of  November  instant,  at  another  meeting  of 
^^  his  creditors,  declared  that  if  the  said  creditors  did  not 
"accept  of  his  propositions  they  would  not  get  one  shilling 
'^  in  the  pound  ;  that  the  said  defendant  was  then  and  there 
^  •**  requested  by  his  creditors  to  make  an  assignment  or 
^^  cession  de  biens  to  them,  or  for  their  benefit,  that  he  the  said 
^^  defendant  refused  to  make  such  assignment,  and  did  not 
^^  make  such  assignment  although  so  requested  as  afore- 
^'  said  ;  that  by  the  statement  of  his  affairs  shown  to  the 
^^  creditors  by  the  said  defendant,  it  appears  that  he  bad, 
^'  and  has,  a  large  surplus  of  assets  over  and  above  his  liabi- 
'^  lities,  notwithstanding  which  the  said  defendant  offered 
'^  his  creditors  the  said  sum  of  ten  shillings  in  the  pound 
^^  (m  their  respective  amounts,  without  security,  payable  uk 
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^^  two  years,  or  twenty  shillings  without  interest  payable  in 
"  three  years  ;  that  the  said  defendant  continues  to  carry 
*^  on  his  business  and  trade.'' 

These  allegations  I  hold  to  be  sufficient,  and  they  are 
supported  by  the  evidence  taken  on  the  petition.  The  appli- 
cation must  therefore  be  rejected  with  costs. 

Laflamme,  R.  and  6.,  for  plaintiff. 

Cartiek,  Berthslot  and  Pominyills,  for  defendant. 


^^^^E^J^Tmf^^^^'  !  DISTRICT  DE  MONTRÉAL. 

Présents  : — Sir  L.  H.  LaFontaine,  Baronnet,  Juge-en-Chef, 

Aylwin,  Duval  et  Meredith,  Juges. 

Fauteux, Appelant. 

et 
Boston,.  •••••••••••••• • ••••••••  Intimé. 


Jagé  : — lo.  Qoe  Bar  réclamation  Mar 
ImpenBOfl  et  améliorationa  sar  des  néri- 
tages  dont  rosufroit  seal  a  été  Baiai,  U 
ne  peat  être  aeeordé  qa'ane  proportion  de 
Ia  valear  de  tellei  impenses,  suivant  la 
pins  yalae  qu'en  a  reçu  I'asufruit. 

2o.  Qu'ensemblables  cas,  l'opposant  qui 
•ouffre  one  rédaction  de  sa  demande  doit 
psyer  les  firais  de  la  oontestation. 


Held  : — lo .  That  upon  a  claim  for  a 
liorations  and  improrements  upon  realty, 
the  UBofruot  only  of  which  has  been  seised, 
a  proportion  alone  of  the  yalue  of  such 
improvements  will  be  allowed,  measured 
upon  the  increased  value  given  to  such 
usufruct. 

2o.  That  in  like  cases,  the  opposant 
whose  claim  is  reduced  must  pay  the  costs 
of  contestation. 


Jugement  rendu  le  7me.  jour  de  juin,  1859. 

La  contestation  en  cette  cause  était  mue  entre  deux  op* 
posants  à  la  distribution  des  deniers  provenant  de  la  vente 
de  l'usufruit  de  deux  héritages  saisis  à  la  poursuite  de  Pin- 
timé,  créancier  en  vertu  d'un  jugement  obtenu  contre  la 
Dame  Leroux.  L'appelant  réclamait,  par  privilège,  sur  les 
deniers  prélevés,  la  somme  de  £219,  pour  impenses  et  amé- 
liorations par  lui  faites  sur  ces  deux  héritages,  dont  la  dite 
Dame  Leroux  lui  avait  cédé  l'usufruit  durant  l'espace  de  cinq 
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aii4^  en  vertu  d'an  acte  de  dation  en  paiement,  contenant 
la  stipulation  qu'au  cas  oà  l'appelant  ferait  lui-même  de 
grosses  réparations  de  nécessité,  qu'il  en  serait  remboursé 
par  la  Dame  Leroux,  à  dire  d*experts. 

Par  l'ordre  de  collocation  préparé  en  la  cause,  l'appelant 
était  utilement  colloque  pour  le  montant  entier  de  sa  récla- 
mation, et  l'intimé  ne  devait  recevoir  que  £18  18  7,  en 
déduction  de  sa  créance  qui  s'élevait  à  £181  11  0,  et  in- 
térêts. 

L'intimé  contesta  l'ordre  de  collocation  ainsi  que  la  ré- 
clamation de  l'appelant,  prétendant  que  ce  dernier  n'avait 
pas  droit  de  {iaire  des  constructicms  nouvelles  sur  les  héri- 
tages en  question,  et  ne  pouvait  en  demander  le  prix  ;  que 
quant  aux  grosses  réparations  elles  ne  valaient  pas  la  somme 
que  l'appelant  en  demandait,  sans  dire  quelle  somme  elles 
valaient  ;  et  qu'au  surplus  l'appelant  n'en  pouvait  réclamer 
que  la  proportion  dont  la  valeur  de  l'usufruit  vendu  pouvait 
en  avoir  été  augmentée. 

Une  expertise  lut  ordonnée,  et  le  rapport  des  experts 
établit  que  les  grosses  réparatio^  faites  par  l'appelant  va- 
laient £6  10  ;  que  la  valeur  de  toutes  les  constructions  et 
grosses  réparations  étaient,  au  jour  de  la  vente  de  l'usufruit, 
de  £195,  et  que  telles  réparations  et  constructions  avaient 
augmenté  la  valeur  de  l'usufruit  vendu  de  £100. 

La  Cour,  adjugeant  sur  la  contestation,  accorda  à  l'appe- 
lant £6  10  pour  ses  grosses  réparations,  et  £100  pour  la 
plus  value  donnée  à  l'usufruit  par  ses  constructions,  et 
condamna  néanmoins  l'appelant  aux  frais  de  constes- 
tation. 

Ce  jugement  rendu  par  la  Cour  Supérieur  à  Montréal,  le 
29  Nov.,  1858,  est  comme  suit  : 

*^  La  Cour,  &c.  considérant  que  le  dit  opposant  P.  R. 
**  Pauteux,  n'a  droit  par  privilège  sur  les  deniers  rapportés 
*^  devant  oette   Cour  en  cette  cause,  qu'à  la  somme  de 
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**  £106  10  0,  savoir  :  £6  10  0  pour  grosses  réparations 
^*  par  lui  faites  sur  les  immeubles  en  question,  aux  termes 
^^  de  Pacte  de  dation  en  paiement  du  26  août  1848,  &c. 
^^  et  £100,  cours  susdit,  pour  la  plus  value  qu'ont  acquis  les 
^^  immeubles  par  les  bâtisses  et  constructions  qu'y  a  faites 
'^  le  dit  Fauteux  :  ordonne  et  adjuge  que  le  dit  rapport  de 
"  collocation  et  distribution  soumis  par  le  protonotaire  de 
^'  cette  Court  soit  réformé  comme  suit,  quant  à  ce  qui  re- 
"  garde  le  dit  Fauteux,  savoir,  qu'il  ne  lui  soit  accordé  que 
**  la  dite  somme  de  £106  10  pour  les  causes  sus-énoncées, 
^'  en  sus  de  ses  frais  d'opposition. 

^^  Et  la  Cour  condamne  le  dit  P.  R.  Fauteux  aux  frais  de 
*^  la  présente  contestation. 

Fauteux  appela  de  ce  jugement  se  plaignant,  lo.  du 
retranchement  qu'on  lui  faisait  de  la  somme  de  £89  sur  la 
valeur  de  toutes  les  constructions  par  lui  faites,  et  ce  au 
profit  de  l'intimé  qui  n'avait  aucune  hypothèque  sur  le  fond, 
mais  sur  l'usufruit  seulement,  2o.  de  l'adjudication  des 
frais  de  contestation  contre  lui,  Pintimé  n'ayant  rien  admis. 

Ce  jugement  a  été  confirmé  dans  son  entier,  la  Cour 
étant  d'opinion  que  l'appelant  ne  pouvait  exiger  plus  que  la 
Cour  de  première  instance  lui  avait  accordé  ;  et  quant  aux 
frais,  il  fut  dit,  que  sur  distribution  de  deniers  après  saisie, 
les  créanciers  doivent  observer  de  ne  demander  que  ce  qui 
leur  est  justement  dû,  et  que  les  autres  créanciers  qui  ne 
peuvent  être  censés  connaître  toiftes  les  transactions  de  leur 
débiteur  ont  droit  d'en  exiger  la  preuve  parfaite,  et  ont 
même  droit  d'être  colloques  par  préférence  pour  les  frais 
par  eux  encourus  en  faisant  une  contestation  qui  tourne  au 
profit  de  la  masse  des  créanciers. 

Le  juge  en  chef  différant  d'opinion  quant  aux  dépens  en 
Cour  de  première  instance. 

Cartier  et  Bertrelot,  pour  l'appelant. 

IiSBiiANC  et  CAtfiDT,  pour  l'intimé. 
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SUPERIOR  COURT.— QUEBEC. 
Before  : — Stuart,  Axdrbw,  As8t.-Jadge. 

C  Bosquet.» ••• Plaintiff. 

No.  441.  <  vs. 

(McGr£evt«»« •.«••• Defendant. 


A,  B  and  C,  ontered  into  %  oontnot  to 
ftunish  D  with  stone,  who  ailerwards 
refused  to  allow  them  to  complete  the  eon- 
tnct  ;  A,  then,  in  his  own  name,  brought 
an  action  of  damages  against    D,   for 


Held  i—lo.  On  démarrer,  that  the  action 
Qoold  not  be  maintained,  and  that  it  should 
haye  been  a  joint  aotion  by  all  three. 

2o.  That  when  a  number  of  persons  join 
In  a  particular  speculation,  or  for  the 
performance  of  a  particular  contract,  they 
are  to  all  intents  and  purposes  copartners 
in  such  adrenture  or  oontract  and  must 
bring  a  joint  action,  and  that  each  one 
eannot  bring  a  separate  action  for  his 
share  of  the  loss  by  the  breach. 


A,  B  et  0,  contractèrent  ayec  D  nour 
lui  fournir  une  quantité  de  pierre  ;  siuisé- 

t nomment  D  refbsa  de  leur  permettre 
e  remplir  le  contrat;  A,  Pprta  alors, 
en  son  propre  nom,  contre  D.  une  ac- 
tion en  dommage  pour  inexécution  du 
contrat  : — 

Jugé:— lo.  Sur  défense  au  fonds  en 
droit,  que  Taction  ne  pouyait  être  main- 
tenue, en  autant  qu'elle  eut  dû  être  portée 
par  tous  les  trois. 

2o.  Que  dans  le  cas  oh  trds  personnes 
entreprennent  coiijointement  un  certain 
contrat,  elles  deriennent  à  toute  fin  Quel- 
conque sodétaires,  en  autant  qu'il  s^agit 
de  tel  contrat  et  doirent  procéder  o(»û^' 
tement,  et  ne  peuyent  porter  séparément 
une  action  pour  leur  part  de  la  perte  ré- 
sultant de  rinexéoution  du  dit  oontrat 


Judgment  rendered  the  2nd.  May,  1859. 

The  action  was  founded  on  a  notarial  deed  or  contract 
by  which  the  plaintiff,  and  others  therein  named,  agreed  to 
furnish  the  defendant  a  certain  quantity  of  stone  for  a  house 
he  was  then  building.  After  a  certain  portion  of  the  stone 
had  been  delivered,  the  defendant  refused  to  receive  any 
more,  alleging  that  it  was  not  of  the  quality  the  plaintiff 
and  the  other  parties  to  the  deed  had  contracted  and  agreed 
to  deliver  to  him.  The  plaintiff  then,  in  his  own  name, 
and  without  joining  in  the  action  the  other  parties  to  the 
contract,  brought  the  action  for  the  alleged  breach  of  the 
contract  by  the  defendant,  to  recover  the  alleged  damages 
sustained  by  him  by  the  loss  of  other  contracts,  and  the  ex- 
penditure of  large  sums  for  the  purchase  of  tools  and  other 
working  implements  to  enable  him  to  fulfil  his  contract 
with  the  defendant. 

Yannotous,  for  defendant,  demurred  to  the  action  on 
the  ground  that  the  plaintiff,  in  his  own  name,  and  alone, 
could  not  sustain  the  acticm,  inasmuch  as  the  breach  com* 
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plained  of  was  of  a  contract  entered  into  by  the  defendant, 
not  with  the  plaintiff  alone,  bnt  with  the  plaintift  and  the 
other  persons  therein  named,  and  that,  consequently,  if  the 
defendant  were  liable  to  an  action  at  all,  it  was  to  a  joint 
action  by  all  the  parties  to  the  deed  or  contract  ;  that  these 
perspns  having  thus  jointly  entered  into  a  contract  with 
the  defendant,  were  to  be  considered  as  partners  in  this 
particular  transaction,  and  could  only  bring  their  joint 
action  as  such  ;  that  the  plaintiff  and  each  of  the  other  par- 
ties to  the  deed  could  not  maintain  a  separate  action  for 
an  alleged  breach  of  the  contract* 

Boss£,  for  plaintiff,  contended^  that  the  principle  of  law 
with  respect  to  copartners  did  not  apply  here;  that  the 
parties  to  the  deed  were  not  copartners,  nor  had  they  any 
partnership  or  corporate  name,  they  were  simply  so  many 
dictinct  individuals,  who  had  entered  into  a  contract 
with  the  defendant,  each  one  independently  of  the  other, 
and  having  separate  interests,  and  that  consequently  each 
conid  maintain  a  separate  action  for  his  loss  or  damage 
sustained  by  the  breach.  (I) 

Stuabt,  a.  Asst.-Judge. — ^The  demurrer  must  be  main- 
tained. Where  several  persons  associate  themselves  together 
for  a  particular  speculation,  or  for  the  performance  of  a  parti- 
cular contract,  they  are  to  all  intents  and  purposes  partners  in 
such  joint  concern,  and  must  bring  their  joint  action  as 
such  (2).  The  plaintiff,  therefore,  cannot  maintain  an  action 
in  his  own  name  ;  the  action  must  be  a  joint  actioà  by  all 
the  parties  to  the  deed,  for  they  are  all  partners  as  respects 
this  particular  transaction  or  contract,  and  must  bring  thek 
action  as  such  (3). 

Action  dismissed. 

Bossé,  for  plaintiff. 

Yavkovous,  for  defendant. 


(1)  6  ToaUier,  p.  742,  nos.  711.  714,  751,  753. 

m  Pothier,  ObligfttioiiB,  no.  266 

(3)  Pyko'a  iUporta,  p.  11:— 1  Sanndan  onPMg.  p.  163:«-1  Bast's  ] 
497  :—l  Cliitty  on  Pleadings,  p.  6  :~7  Campbell's  Reports,  p.  190  :  -4 
on  Pleading,  p.  624:— 14  East's  Eeportsy  p.  31Q:--7  TennSâports,  p. 
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^^^^E^J^nf!^^^^'  I  DISTRICT  DE  MONTRÉAL. 

Présents: — Sir  L.   H.   La^Fontainb,  Bart.,   Juge-en-Chef, 
Atlwin,  DmrAL,  et  Mxrbdith  Jage& 

OuiBurr  et  cU Appelants. 

et 
Papik, Intimé. 


Jng6:—Qa*uji  jai^mMit  qui  met  an 
néant  le  verdict  ou  rapport  d'nn  jury  et 
eondamne  Tin  time  à  payer  Us  fraie  «n 
«our  vxflriture^  comprend  tons  lee  frais 
dn  procès  par  Jurj,  et  non  pas  feulement 
les  frais  sur  la  motion  pour  mettre  le 
verdict  au  néant 


Held: — ^Tkat  a  Judgment  setting  Mid* 
the  rerdict  of  a  joiy  and  condemning  tbe 
respondent  to  pay  the  eosto  incnind  m 
the  court  below,  includes  all  tSie  ooste  of 
the  trial  by  jury,  and  not  only  the  ooete 
upon  the  motion  for  setting  aside  sneà 
Teidiot. 


Jugement  rendu  le  6me  jour  de  juin,  1859. 

Le  12  mars,  1857,  la  Cour  du  Banc  de  la  Reine,  sié- 
geant en  appel,  à  Montréal,  procédant  à  adjuger  sur  un 
appel,  Louis  Beaudiy,  appelant,  et  Joseph  Papin,  Tintimê 
en  cette  cause,  infirmait  un  jugement  de  la  Cour  Supérieure 
de  Montréal,  qui  avait  rejeté  une  motion  de  Beaudiy  ten- 
dante à  faire  déclarer  nuls  le  verdict  et  les  réponses  du 
jury,  et  à  obtenir  une  nouvelle  épreuve  ;  et  la  Cour  d'appel 
ordonnait  qu'un  nouveau  procès  aurait  lieu  pour  instruire 
le  litige  entre  les  parties,  et  que  Pintimé  paierait  les  frais 
en  Cour  Supérieure. 

Sur  ce  jugement  les  appelants  qui  avaient  obtenu  distrac- 
tion de  dépens  firent  taxer  leurs  frais,  tant  en  Cour  d'Appel 
qu'en  Cour  Supérieure,  incluant  dans  les  derniers  les  frais 
du  procès  par  jury  depuis  la  motion  pour  un  Vtsnire  Facias^ 
et  l'indemnité  allouée  aux  témoins  ;  un  writ  d'exécution 
fut  émané  contre  l'intimé  pour  la  somme  de  £99  1  2. 

L'intimé  se  porta  opposant  à  l'exécution,  prétendant  qu'il 
ne  pouvait  être  tenu  de  payer  plus  de  £52  2  2,  savoirs 
£51  8  6  montant  des  firais  taxés  sur  l'appel,  et  lâ;8  pour 
honoraires  sur  la  motion  faite  en  Cour  inférienre  pour  ob- 
tenir un  nouveau  procès. 


Cette  contestation  soumise  à  la  Conr  Snpéiienre  fat  /âgé» 
en  faveur  de  Pintimé  le  28  novembre,  1657.  (1) 

La  cause  fut  de  nouveau  soumise  à  la  Cour  d'appel  pour 
en  obtenir  Pinterprétation  de  cette  partie  de  son  jugement 
du  12  mars  1857,  et  k  jugement  de  la  Cour  de  première 
instance  a  été  infirmé  par  la  sentcmce  qpi  suit  : 

La  Cour,.  •  «  «  attendu  que  cette  Cour,  par  son  jugement 
fendu  entre  les  parties  en  cette  cause,  en  date  du  12  mars,. 
1857,  en  statuant  sur  les  dépens  a  aecordé  à  l'appelant  le» 
irais  en  Cour  inférieure  indistinctement,  et  qu'en  mettant 
le  dit  jugement  à  exécution,  tous  les  frais  du  procès  par 
jury  et  les  frais  encourus  subséquemment  au  verdict  dc' 
raient  entrer  en  taxe  en  laveur  de  l'appelant,  et  être  compri» 
dans  l'exécutoire  ;  attendu  que  la  Cour  Supérieure  en  met-' 
tant  de  côté  la  taxe  des  dépens  telle  que  faite  par  S.  H. 
M.  le  juge  C.  Mondelet,  alors  un  des  juges  de  la  dite 
Cour,  le  29  juillet,  1857,  et  en  maintenant  l'opposition 
formée  par  Pintimé  à  Pexécutoire  des  dépens,  et  à  la  saisies- 
exécution  pratiquée  en  cette  cause,  a  mal  jugé  :  Infirme, 
annuité  et  met  au  néant  le  jugement  de  la  dite  Cour  Supé-^ 
rieure,  dont  est  appel,  et  procédant  à  rendre  le  jugement 
^e  la  dite  Cour  aurait  dft  prononcer,  il  est .  considéré  et 
adjugé  que  la  dite  opposition  soit,  eomme  elle  est  par  ces- 
présentes,  renvojée  avec  dépensv 

LoBANGJBB,  pour  Pappclaut^ 
Lafrenayb,  pour  Fintimé* 

(1)  TfaeCoart***-  CoiMideiiitg  that  the  said  opposant  in  this  OAiise  hath  iUIf 
established  the  material  allégations  of  his  opposition,  and  that  the  said  plaintif» 
fCBT  diatraetian  had  no  right  to  take  in  execution  the  goods  and  chattels  of  the  said 
opposant  for  any  larger  or  greater  som  than  the  costs  awarded  in  and  by  the  jodg- 
aient  rendered  in  the  Court  of  Queen's  Bench,  appeal  side  i  and  considering  that  hr 
the  said  judgment  the  costs  awarded  to  the  said  plaintiffs  par  dUtraetUm  were  such 
eosts  only  as  were  incurred  subseaneBtly  to  the  motion  ibr  a  new  trial,  which  said 
notion  had  been  refused  by  the  dourt  below  ;  and  considering  that  the  said  judg* 
ment  in  appeal  rorerses  the  sud  judgment  in  the  Court  below  without  any  mention 
wfaaterer  of  costs  as  regards  the  said  motion  ;  and  considering  that  the  proceedings* 
in  the  Court  below  are  only,  by  the  said  judgment  rendered,  ftom  the  time  of  the  ren<> 
deriag  of  the  judgment  of  the  Court  below,  or  the  said  motion  for  a  new  trial  »  and 
further  considering  that  by  the  said  motion  in  the  Court  below  no  costs  whatever  are 
asked  or  demanded  by  the  said  plaintiflii  in  the  Coort  below,  the  Court  doth  rejeof 
the  contestation  of  the  said  plaintiffs  par  distraction,  and  doth  declare  the  offer  made 
hy  the  said  opposant  before  the  issuing  of  the  said  writ  of  execution  de  6onis,  and 
nibeequently  reiterated  in  and  by  the  said  opposition,  to  be  good  and  yalid,  and  doth 
maintain  the  said  opposition,  and  doth 'condemn  the  said  plantift  par  diitrùstion  ta 
jmj  the  oests  of  the  oppoiitkmi 
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^^  A^toal'^IiSe^^'  \     I^ÏSTRICT  OF  QUEBBC. 

Before  :-Atlwin,  Duyal,  Meredith  ^  M ondelet,  Jostîces. 

Ro8a,»«.«» %••••  % »•••••»••  Appellants 

and 
Scott « « Bespondent. 


Held:— lo.  ThattbepartoftheseTenth 
rule  of  praotios  of  tke  Comi,  which  pna» 
eribes,  "  that  all  writa  of  appeal  and 
•nor  f  hall  bear  the  rignaian  of  the  at- 
torney suing  out  the  appeal,'*  ii  merelv 
directory  ;  and  where  a  motion  to  amend, 
by  inpplylng  the  name,  ie  made,  a  mo- 
tion to  dismifs  for  the  irregolaiity  will 
be  diioharged,  and  the  motion  to  amend 
will  be  granted. 

2o.  That  the  rales  of  a  Coort  are  within 
its  eontrol,  -and  it  will  relax  them,  where 
«  rigid  enforcement  of  them  will  operate 
an  absolnte  injustice. 


Jngé  :— lo.  Que  cette  partie  de  la 
septième  règle  de  pratique  de  la  Comr, 
qui  prescrit,  "  que  tous  writs  d*appel  et 
"  d'erreur,  porteront  la  signature  dtu 
"  procureur  poursuiTant  rappel,"  estsim<> 
plement  directrice  ;  et  que  dans  le  eae  où 
une  motion  pour  suppléer  à  l'omission  du 
nom  est  faite,  une  motion  pour  renroyef 
rappel  pour  cause  de  telle  omission  sera 
reuToyée,  et  la  motion  pour  amender  ae- 
eordée. 

2o.  Que  les  règles  d'une  Cour  sont  su» 
jettes  à  son  contrôle,  et  seront  relâchées 
dans  les  cas  où  une  exécution  rigide  du 
telles  règles  opérerait  une  injustice  ré- 
elle. 


Jadgmeat  rendered  the  17th.  d«y  of  June,  1859. 

Bossé,  for  respondent,  moved  for  the  dismissal  of  the 
appeal  on  the  ground  that  the  signature  of  the  appellant's 
attorney  was  not  attached  to  the  writ  of  appeal,  in  confor» 
mity  with  the  seventh  rule  of  practice  of  the  Court 

Pentlahd  John  C,  on  behalf  of  thé  appellant,  moved 
for  leave  to  amend,  by  affixing  the  signature  to  the  writ  of 
appeal. 

Atlwin,  Justice.'^The  motion  to  amend  will  be  granted. 
The  question  has  already  arisen,  and  I  have  conferred  with 
the  Chief-Justice  upon  it,  and  we  are  determined,  in  this 
Court,  to  give  no  encouragement  to  motions  to  dismiss  on 
the  ground  of  this  irregularity  or  omission  ;  the  motion  to 
amend  will  therefore  be  granted,  of  course,  on  payment  of 
costs  ;  it  must  be  left  to  the  delicacy  of  feeling  of  the  res» 
pondent  to  say,  whether,  under  the  circumstances,  he  will 
accept  the  costs,  and  the  motion  to  dismiss  is  discharged. 
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MoNDELET,  Charles,  Justice. — I  have  the  misfortune  to 
differ  from  the  majority  of  the  Court  upon  this  point  of  prac- 
tice. The  rule  of  practice  which  applies  here,  is,  to  my 
mind,  not  merely  directory,  but  peremptory,  and  it  was  so 
held  in  a  case  in  which  I  was  concerned  when  practising 
at  the  bar,  in  which  the  late  sir  James  Stuart,  who  was 
also  then  practising  at  the  bar,  and  was  opposed  to  me, 
took  the  objection,  and  the  Court,  much  to  my  regret  and 
discomfiture  (though  I  admitted  the  correctness  of  the  de- 
cision) ^unanimously  maintained  it,  and  I  was  shut  out  from 
my  right  of  appeal.  If  this  rule  of  practice  is  not  main- 
tained, it  will  be  impossible,  in  my  humble  opinion, 
to  say  what  rule  is    peremptory,    or    merely    directory. 

Aylwin  J.  In  the  case  referred  to,  was  there  any  motion 
made  for  leave  to  amend  ? 

No,  there  was  not,  but  I  do  not  see  that  this  would  alter 
the  case  at  all,  because,  if  the  rule  be  peremptory,  as 
I  believe  it  to  be,  it  must  be  complied  with  originally, 
otherwise  the  irregularity  is  fatal.  So  long  as  the  rule 
exists,  it  ought  to  be  enforced,  if  it  is  unnecessarily  severe, 
or  unjust,  it  ought  to  be  rescinded. 

Duval,  Justice. — I  recollect  a  case  in  which  I  was  con- 
cerned when  at  the  bar,  in  which  the  late  Sir  James  Stuart 
held  that  this  rule  was  directory,  and  not  peremptory.  The 
roles  of  a  Court  are,  by  a  well  settled  jurisprudence,  within 
its  own  control  ;  they  are  made  for  the  protection  of  suitors, 
and  wherever  the  Court  sees  that  rigorous  enforcement  of 
a  rale  will  operate  an  absolute  injustice,  as  in  the  present 
instance,  by  shutting  a  party  out  from  his  right  of  appeal, 
it  will  relax  the  severity  of  the  rale.  I  will,  therefore, 
always  discharge  motions  made  to  dismiss  an  appeal, 
founded  on  this  omission  or  irregularity. 

Atlwin,  Justice. — The  motion  to  amend  is  granted  ;  the 
motion  to  dismiss  is  discharged. 

Pentland  and  Pbntland,  for  appelant. 
Boss£,  for  respondent. 
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SUPEWOR  COURT-— QUEBEC. 

Before  : — Stuart,  Asst.  Judge. 

(  Thk  Seminart  of  QnsBfio Plaintifs. 

No.  11.  ]  vs. 

(Maouirb Defendant. 

Holds—That  a  promise  of  Bale,  aooom-,  Jugé  :  —  Qu'nne  promesse  de  Tente, 
panied  by  delivery,  is  eanivaleiit  to  a  acoompagnée  de  prise  de  powessloD,  é<|iii- 
sale,  and  an  action  for  lodë  et  ventes  Tant  à  une  Tente,  et  donne  lien  à  l'aetioa 
will  lie.  I  ponr  lods  et  Tentes. 

Judgment  rendered  the  4th.  day  of  July,  1869. 

The  action  was  brought  for  the  recovery  of  tods  et  ventes 
alleged  to  be  due  in  virtue  of  a  deed  of  promise  of  sale, 
passed  before  notaries  in  the  year  1848,  made  by  one  At- 
kinson to  the  defendant,  of  a  lot  of  ground  situate  in  the 
seigniory  of  the  plaintiffs  for  the  price  therein  mentioned. 
The  declaration  set  forth  that  one  of  the  express  conditions 
of  the  said  deed  of  promise  of  sale  was,  that  the  defendant 
should  build  a  house  on  the  lot  in  question  ;  and  that  in 
order  to  enable  him  to  do  so  it  was  stipulated  that  Atkinson 
should  lend  him  £150,  which  he  accordingly  did,  and  the 
defendant  in  and  by  the  said  deed  acknowledged  the  re- 
ceipt thereof,  and  mortgaged  and  hypothecated  the  lot  of 
land  in  question  in  favor  of  Atkinson  for  the  repayment  of 
the  said  sum  of  £150;  that  delivery  had  been  made  to  the 
defendant,  and  that,  consequently,  the  plaintiffs  were 
entitled  to  lods  et  ventes^  the  same  as  in  the  case  of  an  ac- 
tual sale.     The  defendant  pleaded  the  general  issue. 

The  facts  set  forth  in  the  declaration  were  proved. 

O'Farrell,  for  defendant,  contended  that  an  action  tot 
lods  et  ventes  could  not  be  maintained  on  a  deed  of  promise 
of  sale,  there  must  be  an  absolute  sale,  attended  with  de- 
livery either  actual  or  constructive;  (1)  that  the  circum- 
stance of  the  defendant  being  in  possession  did  not  prove 

(1)  16  Dnranton,  p.  79. 
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that  delivery  had  been  made,  because  he  might  be  wrongfully 
in  possession,  and  as  such,  subject  to  ejectment  at  any 
moment  ;  that  it  was  necessary  for  the  plaintiffs  to  have 
proved  that  he  was  legally  in  possession,  otherwise  the  ac- 
tion would  not  lie. 

Baillairoé,  for  plaintiffs,  maintained,  that  where  a  pro- 
mise of  sale  was  accompanied  with  delivery,  it  was  equi- 
valent to  a  sale,  and  that  there  was  delivery  to  the  defendant 
was  proved  by  the  fact  that  he  had  built  a  house  upon  the 
'  lot,  and  had  been  in  peaceable  possession  of  it  since  the 
passing  of  the  deed  in  the  year  1848,  and  had  himself  ad- 
mitted that  delivery  had  been  made  to  him,  inasmuch  as 
he  had  hypothecated  the  lot  of  land  to  Atkinson,  his  vendor, 
to  secure  the  repayment  of  a  sum  of  money  advanced  by 
Atkinson  to  enable  him  to  build  the  house.  That  where  a 
promise  of  sale  was  accompanied  by  delivery,  and  all  the 
conditions  were  complied  with  as  they  had  been  in  the  case, 
it  was  equivalent  to  an  absolute  sale  and  delivery,  (1)  and 
the  action  for  lods  et  ventes  would  lie.  That  the  same  doctrine 
would  be  found  in  Proudhon,  as  in  the  authorities  just  cited. 

Stuabt,  Asst.  Judge. — There  can  be  no  doubt  that  a 
promise  of  sale,  accompanied  by  delivery,  is  equivalent  in 
all  its  effects  to  a  sale  and  delivery.  The  defendant  him- 
self has  admitted  that  a  delivery  of  the  lot  of  land  mentioned 
in  the  deed  of  promise  of  sale  was  made  to  him,  for  he 
consented  to  hypothecate  it  in  favor  of  his  vendor, 
Atkinson,  for  the  repayment  of  the  sum  the  latter  advanced 
him.  If  he  believed  then,  that  delivery  had  not  been  pre- 
*viousIy  made  to  him,  he  ought  not  to  have  consented  to  the 
hypothecation  ;  having  done  so,  he  must  be  presumed  to 
have  known  that  he  could  do  so,  and  that  therefore  delivery 
had  been  made  to  him  ;  the  action  must  therefore  be  main- 
tained. 

Baillairoé,  for  plaintiffs. 

OTarAll,  for  defendant. 

(1)  14  Gayot,  Rep«rtoirei  Tbo.  PromesM,  p.  3 1— 10  Marlin,  Qaaf.  détroit,  Tbo. 
Pr«mo?M{— 16  BanntoD,  pp.  76,  77:— Fonnairi  Lodi  et  VetttM,  pp.  207,  792. 
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SUPERIOR    COURT.  —  QUEBEC, 
Before  : — Bowen,  Chief-Justice. 

(GuoY Plaintiff. 

No.  214.  }  '  vs. 

(  DoNAOHus,.  • • Defendant. 

Held,  by  Bowuf,  Ohief-Jnstio»,    and  I     Jugé,  par  Bowkh,  Jagv-en-Chaf,  «t 
Chabot,  Jtutioe  :>  -That  the  Court  ha«  the  \  Chabot,  Jage  :~Qae  la  Coar  a  le  pouToir 


diaoretionary  power  to  grtnt  or  refuse 
the  coiUramie  par  corps  against  a  de- 
fendant, for  non  payment  of  a  judgment 
in  an  aotlon  for  damages  for  libel. 
By  Chabot,  Justice  :— That  where  the 


diserétionnaire  d'accorder  on  de  refosar 
la  contrainte  par  corps  contre  nn  défen- 
deur, à  défaut  de  satisfaire  à  nn  jugemenS 
dans  une  action  de  dommages  pour  libe  le. 
Par  Chabot,  Juge  : — Que  dans  le  cas  où 


formalities  prescribed  by  the  judgment  ;  les  formalités  prescrites  par  le  jugement 
granting  the  contrainte  par  corpê  have ,  ordonnant  la  contrainte  par  corps  n'ont 
not  'been  complied  with,  the  defendant ,  pas  été  remplies,  le  défendenr  sera  libéré 
will  be  disohaiged  from  custody  on  mo-  i  et  élargi  sur  motion, 
tion.  I 

Judgments  rendered  the  25th.  November,  1858,  and  the 
4th.  June,  1859. 

The  plaintiff  having  obtained  judgment  against  the  de- 
fendant for  the  sum  of  £35,  in  an  action  of  damages  for 
libel,  moved  the  Court  for  a  contrainte  par  corps  to  attach 
the  body  of  the  defendant,  on  the  ground  that  he  had  not 
satisfied  the  judgment,  nor  any  part  thereof,  and  that  four 
months  had  expired  since  the  rendering  of  the  judgment 
against  him. 

GuoT,  for  plaintiff,  contended,  that  he  was  entitled  to  it 
as  a  matter  of  right,  under  the  second  article  of  the  ordi- 
nance of  1667. 

Duoo AN,  for  defendant,  maintained  that  the  plaintiff  waè 
not  entitled  to  it,  as  a  matter  <^  right  ;  that  it  was  discre- 
tionary with  the  Court  to  grant  or  refuse  it  ;  and  that  the 
practice  of  the  Court  had  invariably  been  to  refuse  it  in 
actions  for  libel.  (1) 

BowfiN,  Chief- Justice.  —  The  ordinance  of  1667  abo- 
lished  the   contrainte  par  corpSy  except  in  certain  cases 

(1)  Ftrgoaon  ti.  Bogar,  no.  1499,  Snpexior  Oouti  18K. 


275 

specified  in  the  second  article  (1),  and  in  which  excepted 
cases  the  party  was  entitled  to  the  \^it,  as  a  matter  of 
right,  but  when  this  article  was  homologated  by  the  Council 
in  Canada,  it  was  modified,  and  it  was  left  to  the  discre- 
tion of  the  judge  to  gra«t  or  to  refuse  it.  (2)  Having  this  dis- 
cretionary power,  therefore,  I  am  of  opinion,  that  the  pre- 
sent case  is  one  in  which  the  writ  ought  to  be  granted  ;  no 
man's  character  would  be  safe  from  the  calumnions  attacks 
of  a  journalist,  unless  he  were  afforded  the  protection  of 
the  contrainte  par  corps^  in  cases  where  the  defendant 
either  has  no  effects,  or  has  disposed  of  them,  to  avoid 
satisfaction  of  a  judgment  rendered  against  him  in  damages, 
for  such  calumnious  newspaper  attacks.  The  judgment  of  the 
Court,  therefore,  is,  "  condemning  the  defendant  anew,  dHte- 
raio^  to  pay  the  amount  of  the  judgment,  within  fifteen  days 
from  the  service  of  this  second  judgment  upon  him^  in  default 
of  which,  and  the  fifteen  days  expired,  a  writ  of  attachment 
(contrainte  par  corps)  do  issue  against  the  body  of  the  de- 
fendant to  be  confined  and  detained,  &c." 

A  few  days  subsequently  to  the  rendering  of  this  judg- 
ment, the  plaintiff  filed  a  certified  copy,  with  the  return  of 
a  bailiff  annexed  thereto,  in  which  he  certified  that  he  had 
made  diligent  search  during  three  days  for  the  defendant, 
with  whom  he  was  well  acquainted,  as  well  as  with  his 
place  of  abode,  but  had  been  unable  to  find  him,  that  he 
had  ascertained  that  he  had  left  his  domicil  in  Lower- 
Canada,  and  had  gone  to  reside  in  Toronto,  in  Upper-Ca- 
nada, and  that  he  had  been  and  was,  consequently,  unable 
to  serve  the  judgment  upon  him. 

In  the  month  of  May  following,  the  plaintiff  hearing 
that  the    defendant    was  in  Quebec,  sued  out  the    con- 


(1)  Tit  2nd.  srtlele  X2LX1V:—  <*  Pourront  néamnofaiB  1m  oontrmintei  paroorpg 
*'  apràs  iM  qnfttra  mois  être  ordonnéM  poor  lef  dëpent  ndiagéê,  s'il!  mootMit 
'*  à  ém  cents  lirree  et  an-denns  ;  œ  qui  aura  lien  ponr  la  restitution  des  f^ais,  et 
**  pour  les  dommages  et  intérêts  aa-dessiis  de  deux  cents  liyres." 

(2)  "  Sur  le  second  article,  qne  les  contraintes  par  corps  ordonnées  après  les 
*■  quatre  mois  pour  les  dépens  adjugés  seront  &  l'arbitrage  du  Juce,  si  les  d^ns 
"  montent  jusqu'à  oentllTres,  et  ainsi  pour  la  restitution  des  fhus,  dommages  el 
«'intérêts. 
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irainte  par  corpSy  in  virtae  of  which  the  defendant  was 
arrested  and  confined  in  goal. 

The  defendant,  after  having  unsuccessfully  applied  to  three 
different  judges  in  vacation,  to  be  discharged  out  of  custody, 
on  the  ground  that  the  second  judgment  had  not  been  served 
upon  him,  (1)  made  a  motion  to  that  effect,  on  the  first  day 
of  the  June  Term  of  the  Court,  Chabot,  Justice,  sitting. 
The  grounds  of  the  motion  were,  lo.  That  the  conditions  of 
the  second  judgment  had  not  been  complied  with,  inas- 
much as  the  plaintiff  had  never  served  the  defendant  with 
a  copy  thereof,  as  in  and  by  the  said  judgment  he  was 
bound  to  do.  2o.  That  it  did  not  appear  by  the  writ  of 
contrainte  par  corps,  that  any  judgment  ordering  the  issuing 
of  a  contrainte  par  corps,  was  ever  rendered  ;  and  3o.  that 
the  writ  of  contrainte  par  corps  did  not  contain  an  exact 
statement  of  the  amount  of  the  costs  awarded  against  him. 

DuGGAN,  for  defendant,  argued,  that  where  all  the  forma- 
lities required  by  the  judgment  ordering  the  contrainte  had 
not  been  complied  with,  the  defendant  was  entitled  to 
his  discharge,  and  that  his  arrest  was  consequently  illegal, 
that  this  had  been  held  in  a  number  of  cases  in  France,  and 
was  the  principle  universally  acted  upon.  (2) 

DuHBAB  Ross,  Q.  C.  supported  the  motion. 

GuoT,  for  plaintiff,  argued,  that  a  motion  was  an  en- 
glish  proceeding,  and  that  a  contrainte  par  corps  was  a 
french  proceeding,  and  that  consequently  resort  could  not 
be  had  to  english  practice  to  control  a  purely  french  proceed- 
ing ;  that  the  contrainte  could  not  be  set  aside  by  motion, 
a  requête  libellée  being  the  proper  remedy  to  set  aside 
a  contrainte  par  corps,  on  the  ground  of  informality,  if  any 
informality  existed  (3).  That  the  return  of  the  bailiff  shew- 
ing that  he  had  used  all  possible  diligence,  and  was  unable 
to  serve  the  defendant  in  consequence  of  his  having  til- 


(1)  Exparte  tKmaghiiei  9,  Lower-Canada  Baportf ,  p.  285. 

(2)  4  Guyot,  Répertoire,  p.  698  :~  5  ^onyean  Deniaart,  p.  462. 

(3)  1  Pigeav,  p.  844:--Foame],  Traité  de  la  Contrainte  par  Ccrpt. 


277 

sented  himself,  rendered  a  service  unnecessary,  inasmuch 
as,  to  insist  upon  service,  under  such  circumstances, 
would  be  to  defeat  the  object  and  aim  of  the  law,  by  in- 
sisting upon  the  performance  of  an  absolute  imposibility. 

Chabot,  Justice. — La  question  qui  se  présente  ici  est  de 
savoir  si  le  jugement  d'une  Cour  compétente  qui  ordonne 
quelques  conditions,  que  ces  conditions  soient  légales  ou 
illégales,  peut-être  mis  à  exécution  sans  se  conformer  à 
ces  conditions.  Si  les  conditions  sont  illégales,  la  partie 
a  le.  droit  de  les  faire  mettre  de  côté  ;  mais  tant  que 
ces  conditions  existent,  il  faut  qu'elles  soient  exécu* 
tées.  L'ordonnance  de  1667,  avait  pour  objet  l'abolition 
de  la  contrainte  par  corps,  avec  certaines  exceptions, 
et  quand  cette  ordonnance  fut  homologuée  par  le  Conseil 
en  Canada,  le  2e  article  fut  modifié,  et  au  lieu  d'accorder 
la  contrainte  comme  matière  de  droit,  il  fut  laissé  a  la  dis- 
crétion du  juge,  de  l'accorder  ou  de  la  refuser,  et  il  a  été 
décidé  en  bien  des  causes,  que  les  cours  ici  ont  cette  dis- 
crétion (1).  Ayant  Cette  discrétion,  elles  peuvent  annexer 
telles  conditions  qu'elles  croient  légales,  et  il  est  néces- 
saires que  ces  conditions  soient  observées.  Le  jugement 
en  cette  cause  ordonnant  la  contrainte  par  corps  a  aussi  or- 
donné qu'il  devrait  être  servi  sur  le  défendeur,  et  il  n'a  pas 
été  servi  sur  lui  du  tout.  .  Il  ne  suffit  pas  au  demandeur  de 
dire  qu'il  ne  lui  était  pas  possible  d'observer  cette  con- 
dition du  jugement,  s'il  l'a  trouvé  impossible,  il  avait  bien 
le  temps  dans  l'intervalle,  depuis  le  mois  de  novembre 
au  mois  de  mai,  de  prendre  les  procédures  nécessaires  pour 
obvier  a  cette  difficulté.  La  Cour  en  conséquence  est 
d'opinion  que  la  contrainte  par  corps  a  été  émanée  illéga- 
lement. La  contrainte  par  corps  est  conséquemment  mise 
de  côté. 

GuGY,  for  plaintiff. 

DuGGAN,  for  défendant. 

DuNBAR  Ross,  Q.  C,  Counsel  for  defendant. 

Cl)  Stnait'fl  Beporti,  p.  470,  in  note. 
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^^C^?WN  sfoE^^'  i  DISTRICT  OF  QUEBEC. 

Before: — Atlwin,  Dutal,  Meredith  and  C.  Mondelet, 

Justices. 

Reoina  vs.  Robinson. 


Where  a  prisoner  who  had  been  dis- 
charged from  A' 8  aeryice  went  to  the 
store  of  0  and  S,  and  representing  her- 
self as  still  in  the  emplpy  of  A,  who  was 
a  customer  of  0  and  S,  asked  for  goods 
in  A' s  name,  which  0  and  S  sent  to  A' s 
house,  whether  the  prisoner  preceded  the 
goods,  and  as  soon  as  the  cleric  delivered 
the  parcel  containing  the  goods  to  A's 
servant,  the  prisoner  snatched  it  fVom 
the  servant,  saying,  "  this  is  for  me,  I 
am  going  in  to  see  A,"  but  instead  of 
going  into  the  room  where  A  was,  walked 
oat  of  the  house  with  the  parcel  : 

Held  :^That  the  prisoner  was  rightly 
eonvioted  of  the  charge,  as  laid  in  the 
indiotmenl  under  the  4th.  and  5th.  Vic, 
0.  25,  s.  45, — of  having  obtained  goods 
f^m  0  and  S  by  false  pretences. 


Dans  le  cas  où  un  prisonnier  qui  avidt 
été  renvoyé  du  service  de  A  se  rendit 
an  magasin  de  0  et  S,  se  représentant 
comme  encore  au  service  de  A,  demanda 
dos  effets  au  nom  de  A,  lesquels  furent 
envoyés  par  0  et  S  au  domicile  de  A,  où 
le  prisonnier  s'était  déjà  rendu,  et  aus- 
sitôt que  les  effets  furent  livrés  an  do- 
mestique de  A}  il  les  prit  des  mains  du 
domestique,  disant,  ''Ceci  est  pour  moi, 
je  n^envais  voir  A,''  mais  au  lieu  de  se 
rendre  auprds  de  A,  sortit  de  la  maiwtt 
avec  les  effets  : 

Jugé  :— Que  le  prisonnier  avait  été 
légalement  convaincu  de  T accusation 
portée  contre  lui  en  vertu  des  4me.  et 
5me.  Vie,  o.  25,  s.  45,~d'avoir  obtenu 
des  effets  de  0  et  S  sous  de  faux  prétextes. 


Judgment  rendered  the  17th.  day  of  June,  1859. 

The  prisoner  was  tried  and  convicted  before  J.  Ma- 
GUiRE,  Esquire,  Chairman  of  the  Court  of  General  Quarter 
Sessions,  in  and  for  the  District  of  Quebec,  at  the  April 
Term,  in  the  year  1859,  upon  an  indictment  under  the  pro- 
vincial statute  4th.  and  6th.  Vic,  c.  25,  s.  45,  for  having 
wilfully,  knowingly  and  designedly,  by  false  pretences, 
obtained  goods  from  Orkney  and  Simmons. 

It  was  proved  that  the  prisoner  went  to  the  shop  of  James 
F.  Orkney  and  John  Simmons,  dry  goods  merchants  and 
partners,  in  the  City  of  Quebec,  and  stated  that  her  mistress, 
Miss  Atkins,  had  sent  her  for  four  yards  of  unbleached 
cotton,  and  one  yard  of  shirting,  which  were  to  be  charged 
to  Miss  Atkins'  account.  Mr.  Orkney  told  her  the  goods 
would  be  sent  up.  The  prisoner  then  left  the  shop,  and,  in 
a  short  time,  Messrs.  Orkney  and  Simipons  sent  the  four 
yards  of  unbleached  cotton  and  one  yard  of  shirting,  worth 
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two  shillings  and  four  pence,  or  two  shillings  and  six 
pence,  to  Miss  Atkins'  house,  by  a  young  man  in  their 
employ,  who  delivered  the  goods  in  a  parcel  to  Ann  Lamb, 
Miss  Atkins'  servant.  The  prisoner  after  leaving  Messrs. 
Orkney  and  Simmons'  shop,  went  to  Miss  Atkins'  house, 
and  sat  down  in  the  kitchen,  saying  lo  Ann  Lamb,  the 
servant,  that  she  would  wait  a  while,  that  she  wanted  to 
see  Miss  Atkins,  and,  as  soon  as  Ann  Lamb  had  received 
the  parcel  containing  the  goods,  the  prisoner  said  "  This 
is  for  me."  Prisoner  then  walked  into  the  passage  leading 
to  Miss  Atkins'  room,  saying  she  was  going  to  see  Miss 
Atkins,  but,  instead  of  doing  so,  she  walked  out,  and  left 
the  house,  taking  the  goods  with  her.  Prisoner  previously 
bad  been,  but  was  not  then  the  servant  of  Miss  Atkins,  and 
had  received  no  authority  from  Miss  Atkins  to  ask  for,  or 
obtain,  the  goods,  and  Miss  Atkins  was  in  the  habit  of 
making  purchases  at  the  store  of  Messrs.  Orkney  and  Sim- 
mons, and  had  an  account  with  them. 

The  jury  found  the  prisoner  guilty. 

WiLLAN,  of  counsel  for  the  prisoner,  objected  that  the 
conviction  was  bad,  because,  although  the  evidence  might 
warrant  a  conviction  for  larceny  from  the  person  of  Ann 
Lamb,  if  the  prisoner  had  been  indicted  for  such  offence, — 
or  a  conviction  for  attempting  to  obtain  the  goods  under 
false  pretences,  the  evidence  wholly  failed  to  sustain  the 
charge  of  obtaining  the  goods  under  false  pretences  from 
Orkney  and  Simmons  ;  and  on  bis  application,  sentence 
was  respited,  in  order  that  the  opinion  of  the  Judges  of 
this  Court  might  be  taken  upon  the  objection. 

No  one  appeared  in  the  Court  of  Queen's  Bench  on  behalf 
of  the  prosecution.  Willan  argued  for  the  prisoner,  that  the 
conviction  was  bad,  inasmuch  as  the  charge  as  laid  in  the  in- 
dictment was  not  proved,  as  Orkney  and  Simmons  had  parted 
completely  with  the  goods  and  the  possession  thereof  to  a 
third  party,  and  that  consequently  the  offence  did  not  come 
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within  the  statute  npon  which  the  indictment  was  framed.  (I) 
That  in  larceny  by  stealing  from  the  person,  an  actual  and 
not  merely  a  constructive  asportation  must  be  proved.  (2) 
In  robbery  the  force  must  not  be  subsequent — here  the  pre- 
tence must  not  be  subsequent..  (3)  It  must  appear  that  the 
prosecutor  parted  with  his  goods  by  reason  of  the  false  pre- 
tence ;  (4)  here  it  was  not  so,  as  the  clerk  of  Orkney  and 
Simmons,  and  consequently  Orkney  and  Simmons  them- 
selves, through  their  clerk  or  agent,  parted  with  them  vo- 
luntarily, and  without  any  pretence  whatever  on  the  part 
of  the  prisoner, — the  goods  on  the  contrary,  having  been 
handed  by  their  clerk  or  agent  to  Ann  Lamb,  and  not  to 
the  prisoner  ;  that  this  would  probably  warrant  a  conviction 
against  the  prisoner  for  having  obtained  the  goods  under 
false  pretences  from  Ann  Lamb,  as  in  snatching  them  from 
her,  she  said  they  were  for  her,  but  it  did  not  substantiate 
the  charge  laid  in  the  indictment  of  having  obtained  them 
under  false  pretences  from  Orkney  and  Simmons.  That  it 
was  not  only  necessary  to  set  forth  the  pretence,  but  it  must 
be  set  forth  with  clear  and  sufficient  certainty;  (5)  and 
it  was  consequently  necessary  to  prove  the  pretence  as  laid, 
which  had  not  been  done  in  the  present  case,  as  it  was 
proved  that  no  pretence  whatever  was  made  by  the  prisoner 
to  the  clerk  or  agent  of  Orkney  and  Simmons,  and  conse- 
quently not  to  Orkney  and  Simmons  themselves,  at  the  time 
they  parted  with  the  goods,  nor  did  they  therefore  part  with 
the  goods  by  the  false  pretences  of  the  prisoner,  which  it 
was  necessary  to  establish  in  order  to  support  the  prosecu- 
tion. To  prevent  the  case  from  amounting  to  larceny,  the  de- 
livery of  the  goods  must  be  by  some  person  having  authority 
to  pass  ihe  property,  (6)  which  had  not  been  proved  in  the 
case.  That  the  variance  between  the  proof  and  the  state- 
ment of  the  false  pretence  was  fatal.  (7)  That  it  must  be 

(1)  Roaooe,  p.  427. 

(2)  I  ArchboId*8  Criminal  Law,  pp.  262  and  254. 

(3)  Ibid.  pp.  182  and  295. 

(4)  Aichbold'fl  Pleading  and  Evidenoe,  pp.  287,  288,  289  et  aeq, 
(6)  Ibid.  p.  289. 

(6)  1  Roaooe  on  Byidenoe,  p.  427. 

(7)  4  Arohbold'i  JuUoe  of  (he  Peace,  p.  225  :—  1  Arohbold's  Grim.  Law,  p.  47(K 


281 

proved  that  the  prisoner  obtained  the  goods  by  the  false 
pretence  and  by  it  only,  (1)  and  the  contrary  of  this  was 
proved. 

MoND£LET,  C,  Justice. — I  have  the  misfortune  to  dissent 
from  the  judgment  of  the  Court  in  this  case.  (  after  reciting 
the  facts  of  the  case  his  honor  remarked.)  From  these  facts, 
two  questions  arise  ;  firstly,  was  there  an  obtaining  of 
goods  from  Orkney  and  Simmons  under  fafee  pretences  ? 
secondly,  (and  this  second  question  properly  subdivides 
ilself  into  four  questions,)  was  the  snatching  from  Ann 
Lamb  a  continuation  of  the  act  of  obtaining  from  Orkney 
and  Simmons  ;  or  an  obtaining  under  false  pretences  from 
Ann  Lamb  ;  or  a  larceny  from  Orkney  and  Simmons  ;  or  a 
larceny  from  Ann  Lamb  ?  but  into  this  last  question  I  need 
not  inquire,  because,  if  admitted,  the  statute  upon  which 
the  indictment  is  framed,  would  not  apply,  inasmuch  as  by 
the  statute  a  false  pretence  must  be  shewn.  I  hold  also, 
that  it  was  not  a  larceny  from  Orkney  and  Simmons  under 
the  statute,  and  therefore  it  does  not  apply  ;  but  it  may  be 
pretended,  in  favor  of  the  verdict,  that  there  was  an  obtain- 
ing under  false  pretences  from  them,  but  in  my  opinion 
this  view  is  not  sustained  by  the  evidence  ;  there  can  be  no 
doubt,  that  there  was  an  attempt  to  do  this,  but,  I  do  not 
think  it  was  carried  out,  inasmuch  as  the  parcel  was  sent 
.  to  Miss  Atkins,  and  came  into  her  possession,  however  short 
her  possession  may  have  been,  or  into  the  possession  of 
Ann  Lamb,  however  short  it  may  have  been  ;  but,  it  is  said 
Orkney  and  Simmons  never  lost  the  legal  passession, — but 
this  question  I  will  not  inquire  into,  for  it  is  perfectly  clear 
they  lost  the  physical  possession  of  them,  and  I  am  not 
fully  satisfied  that  Miss  Atkins  had  not  the  actual  posses- 
sion of  them,  but  I  am  sure  that,  at  all  events,  Ann  Lamb 
had  the  actual  possession  of  them  for  a  wjiile  ;  and,  there- 
fore, it  was  a  larceny  either  from  Miss  Atkins  or  from  Ann 
Lamb,  and  in  such  case,  as  I  have  already  stated,  the 


(1)  1  Archbold'8  Crim.  Law,  p.  471. 
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statute  will  not  apply,  there  being  no  false  pretence.  But 
admitting,  for  the  sake  of  argument,  that  she  preceded  the 
snatching  from  Ann  Lamb,  by  saying,  (  of  which  circum- 
stance I  am  not  quite  sure) — "  This  is  for  me,'' — even  sup- 
posing this  were,  or  were  not,  an  obtaining  from  Ann 
Lamb,  under  false  pretence,  or  whether  it  was  a  snatching 
irom  her,  in  either  case  it  is  the  same,  so  far  as  the  con- 
viction is  concerned,  because  in  either  case,  it  was 
not  an  obtaining  from  Orkney  and  Simmons,  and  could 
not  be  construed  into  a  larceny  from  them.  As  to  the 
observation  made-  during  the  argument,  that  the  point 
made  in  this  case  was  a  subtlety,  it  suffices  to  say,  that 
all  legal  objections  could  be  ranged  in  the  same  cate- 
gory. There  can  be  no  depreciation  of  the  respect  due  to 
the  administration  of  criminal  justice,  resulting  from  a  strict 
adherence  to  law  ;  whereas,  all  confidence  in  the  adminis- 
tration of  criminal  justice  would  be  lost,  if  it  turned  out 
that  the  accused,  instead  of  being  protected  by  well  defined 
and  well  applied  rules  of  law,  were  surrendered  to  the  in- 
dividual opinion  of  each  judge  as  to  what  constitutes  sub- 
stantial justice, — such  individual  opinion  being  substituted 
for  forms  which  have  endured  for  centuries  in  England,  the 
country,  par  excellence^  where  criminal  justice  is  well  ad- 
ministered. The  general  disregard,  in  England, — autho- 
rised by  statutes,  of  technicalities,  cannot  be  applied  here 
to  other  cases  than  those  provided  for  by  our  own  laws. 
The  verdict,  therefore,  I  consider,  should  be  set  aside, 

MsREDrrH,  Justice. — ^The  goods  in  question  were  already 
the  property  of  Orkney  and  Simmons  when  the  defendant 
obtained  possession  of  them  ;  Ann  Lamb,  at  that  time,  had 
the  mere  custody  of  those  goods,  and  not  a  right  to  the  pos- 
session ;  and  as  to  Miss  Atkins,  she  had  no  right  whatever 
in  relation  to  them.  Therefore,  whether  the  defendant  got 
the  goods  by  larceny,  or  by  false  pretences,  they  were  pro- 
perly described  in  the  indictment  as  the  goods  and  chattels 
of  Orkney  and  Simmons. — If  the  defendant  obtained  the 
goods  by  false  pretences,  the  conviction  is  good  indepen- 
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dently  of  the  statute  ;  if,  on  the  contrary,  she  obtained  them 
by  larceny,  then  she  has  been  rightly  convicted  under  the 
statute  which  declares,  "  That  if  upon  the  trial  of  any  per- 
"  son  indicted  for  such  misdemeanor  it  shall  be  proved  that 
"  he  obtained  the  property  in  question  in  any  such  manner 
"  as  to  amount  in  law  to  larceny,  he  shall  not  by  reason 
"  thereof  be  entitled  to  be  acquitted  of  such  misdemeanor  ; 
"  and  no  such  indictment  shall  be  removeable  by  certiorari, 
"  and  no  person  tried  for  such  misdemeanor  shall  be  liable 
"  to  be  afterwards  prosecuted  for  larceny  upon  the  same 
"  facts."— 4  and  6  Vic.  c.  25  s.  45. 

Mr.  Willan  has  contended  that  the  provisions  of  this  statute 
were  not  applicable,  because,  if  there  was  a  larceny  in  the 
case,  it  was  not  a  simple  larceny,  but  a  larceny  from  the 
person.  But  the  words  of  the  law  which  have  just  been 
quoted  do  not  distinguish  between  one  kind  of  larceny  and 
another,  and  we  cannot  make  a  distinction,  that  the  law 
has  not  made. 

Duval,  Justice. — The  object  of  the  statute  was,  as  it 
is  quite  apparent  by  the  preamble,  to  put  an  end  to  subtle 
distinctions,  so  that  substantial  justice  should  be  adminis- 
tered, and  this  is  what  has  been  attained  by  the  verdict 
which  has  been  rendered  against  the  prisoner.  I  maintain 
that  there  was  a  larceny  ;  to  constitute  this,  reference  must 
be  had  to  the  animus  furandi  ;  this  was  first  shewn  by 
the  prisoner,  not  in  the  house  of  Miss  Atkins,  but  in  the 
store  of  Orkney  and  Simmons,  and  Orkney  and  Simmons 
parted  with  their  goods  willingly  upon  her  false  pretences. 
Ann  Lamb  was  no  more  the  servant  of  Miss  Atkin?  than 
she  was  the  servant  of  Orkney  and  Simmons,  the  goods  in 
her  hands  were  in  transitu,  the  property  had  not  passed 
from  Orkney  and  Simmons.  Now  take  this  case,  suppose 
the  goods  had  been  burnt,  would  not  the  loss  have  fallen  on 
Orkney  and  Simmons  as  res  perit  domino,  Ann  Lamb  being 
merely  the  bailee  of  Orkney  and  Simmons,  and  Miss  Atkins 
could  have  repudiated  the  whole  circumstance  of  delivery, 
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and  say  that  Ann  Lamb  did  not  receive  them  for  her  ;  and 
therefore  the  view  I  take  of  it  is,  that  Ann  Lamb  was  in 
such  case  the  servant  or  bailee  of  Orkney  and  Simmons, 
there  was,  therefore,  an  obtaining  of  goods  under  false 
pretences  from  Orkney  and  Simmons.  I  am  therefore 
of  opinion  that  the  subtleties  which  have  been  raised 
should  be  set  aside,  and  I  hold  the  conviction  right. 

Atlwin,  Justice. — I  believe  we  are  all  agreed  upon  one 
point,  this  is,  that  there  was  no  larceny  from  Ann  Lamb. 
Then  as  to  the  subtlety  endeavoured  to  be  established  by 
shewing  the  distinction  between  larceny  of  one  kind,  and 
larceny  of  another  kind,  it  is  sufficiently  and  succinctly 
answered  by  the  statute  itself,  which  says,  "  any  act  in 
any  manner  amounting  to  a  larceny."  Then  Ann  Lamb 
was  not  the  agent  of  Miss  Atkins,  because  she  had  no  au- 
thority from  her  to  receive  the  goods,  they  merely  came 
into  her  hands  accidentally.  The  case  appears  to  me  exceed- 
ingly simple,  atid  does  not  justify  all  the  difficulty  which  it 
appears  to  have  occasioned.  The  judgment  of  this  Court, 
therefore,  is,  that  the  conviction  is  right,  and  the  magistrate 
is  ordered  to  pass  sentence. 
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DISTRICT  OF  QUEBEC  — IN  CHAMBERS. 
Ex  parte. — Donaghub. 


Held,  -^  By  Ddyal  and  Mbbbditb 
Joatices  :— That  a  writ  of  habeas  corpus 
cannot  be  granted  to  liberate  a  prisoner 
charged  with  proceea  in  a  oivil  suit,  even 
thongh  the  writ  of  ezeontion  in  rirtae  of 
whion  he  was  anested  ia  irregular. 

By  Duval,  J.  .—That  the  writ  of  ha- 
beas carpus  i»  not  granted  for  the  pur- 
pose of  reviewing  the  judgments  of  a 
aril  Court,  or  of  Questioning  the  regula- 
rity of  ita  proceedings,  either  before  or 
after  judgment,  but  merely  to  keep 
Courts  within  their  jurisdiction,  and  not 
to  correct  their  errors. 

By  Mbrboith,  J.  :— That  even  if  the 
writ  of  arrest  be  irregular,  yet  if  it  does 
not  appear  to  be  out  of  the  scope  of  the 
jurisdiotion  of  the  Court  from  which  it 
issued,  it  cannot  be  declared  Toid,  and 
the  prisoner,  consequently,  cannot  be  li- 
berated by  habeas  corpus. 

By  Stuart,  Aast  -  J.  ;  —  That  where 
application  for  a  writ  of  habeas  corpus  is 
made  to  a  judge  m  Chambbrs,  and  re- 
fused, judicial  comity  will  prerent  an 
other  judge  from  entertaining  it. 


Jugé,— Par  Dotal  et  Merbdith 
Juges: — Qu'un  writ  d*habeas  corpus ix^ 
peut  être  accordé  pour  libérer  un  prison- 
nier détenu  sur  mandat  émané  dans  une 
cause  au  civil,  quand  bien  môme  le  man- 
dat au  moyen  duquel  il  aurait  été  arrêté 
serait  irrégulier. 

Par  DuYAL.  Juge  :~Que  le  writ  d'Ao- 
beas  corpus  n*est  pas  accordé  afin  de  re- 
viser les  jugements  des  tribunaux  civils, 
ou  de  révoquer  en  douts  la  régularité  de 
leurs  procédures,  soit  avant  ou  après  ju- 
gement, mais  seulement  pour  maintenir 
les  Cours  dans  leur  juridiction,  et  non  pour 
eorriger  leurs  erreurs. 

Par  Mbbbdith,  Juge  :— Qu'en  suppo- 
sant même  le  mandat  d'arrêter  irré^ulier, 
néanmoins  s'il  n'appert  pas  qu'il  y  a 
excès  de  juridiction  de  la  part  du  tribunal 
qui  l'a  émané,  il  ne  peut  être  déclaré  nul, 
et  par  conséquent  le  détenu  ne  peut  être 
élargi  sur  habeas  corpus. 

Par  Stuart,  Juge-Asst— Que  lorsquo 

Î[u'un  writ  d*habeas  corpus  sur  demande 
oite  &  un  juge  bn  chabbrb  est  refusé, 
un  autre  juge,  par  égard,  refusera  d'en- 
tendre une  pareille  demande. 


Donaghue  was  imprisoned  in  virtue  of  a  contrainte 
par  corpSj  issued  for  non  satisfaction  of  a  judgment  ren- 
dered against  him,  in  the  case  of  Gugy  vs.  Donaghue 
in  an  action  of  damages  for  libek  (1)  The  judgment  (Pite- 
rato  granting  the  contrainte  par  corps^  condemned  Do- 
naghue, within  fifteen  days  of  the  service  of  the  second 
judgment  upon  him,  to  pay  the  amount  of  the  same,  and  in 
default  thereof  that  a  writ  of  attachment  (contrainte  par 
corps)  should  issue  against  his  body.  About  four  or  five 
days  after  the  rendering  of  this  judgment,  to  wit,  on  the 
1st.  December,  1858,  the  plaintiff  returned  it  into  Court, 
with  the  certificate  of  a  bailiff  to  the  effect  that  he  had 
made  diligent  search  during  three  days  for  Donaghue,  and 
was  unable  to  find  lum,  that  he  had  "been  informed  that  he 


(I)  9  Lower-Canada  Bei)!)rti,  p.  271 
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da  lehft  his  residence  in  Quebec,  and  had  gone  to  reside  in 
Toronto,  and  that,  consequently,  he  was  unable  to  serve  a 
copy  of  the  judgment  upon  him.  On  the  17th.  May  follow- 
ing, the  plaintiff,  hearing  that  Donaghue  was  in  Quebec, 
caused  the  contrainte  par  corps  to  issue,  in  virtue  of  which 
he  was  arrested  and  confined  in  the  common  goal  of  the 
district. 

DuooAN. — Now  made  application  before  Duvai*,  Justice, 
IN  Chambers,  on  behalf  of  Donaghue,  to  have  hira  dis- 
charged from  custody,  under  a  writ  of  habeas  corpus^  on  the 
ground  of  the  irregularity  and  insufficiency  of  the  writ  of 
attachment,  contrainte  par  corps^  or  warrant  of  commitment, 
in  not  specifying  the  judgment  cPiteratOj  authorising  the 
issuing  of  the  contrainte  par  corps^  and  that  service  of  the 
same  had  been  made  on  Donaghue  in  accordance  with  the 
terms  of  the  judgment  itself  ;  and  that  in  point  of  fact,  as 
appeared  by  the  return  of  the  bailiff  annexed  thereto,  and 
by  Donaghue's  affidavit,  the  said  judgment  dHteraio^  had 
never  been  served  upon  Donaghue  at  any  time,  and  that 
consequently  the  warrrant  of  commitment,  and  the  proceed- 
ings had  in  the  cause,  were  irregular  and  illegal,  and 
Donaghue  was,  therefore,  entitled  to  his  discharge.  (1) 

DuvAL,  Justice. — The  writ  oi  habeas  corpus  is  not  granted 
for  the  purpose  of  reviewing  the  judgment  of  a  Court,  or  of 
questioning  the  regularity  of  the  proceedings  before  that 
Court.  The  object  of  the  writ  is  to  keep  Courts  within 
their  jurisdiction,  notto  correct  their  errors — ^this  must  be 
done  by  appeal  or  by  writ  of  error. 

In  this  case,  I  have  before  me  a  writ  issued  out  of  the 
Superior  Court  for  this  district  against  a  defendant  who 
has  been  condemned  to  pay  damages.  It  is  impossible  to 
call  in  question  the  jurisdiction  of  the  Superior  Court,  or 
its  right  to  imprison  ;  for  this  right  is  recognized  by  the 
15th,  clause  of  the  12  Vic,  c.  42. 


0)  4  Manning  and  Oranger,  p.  51^;— 59  BngUBh  Oommon  Lftw  Reports,  p.  730^ 
Kiiming's  case. 
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On  what  ground  is  it  supposed  I  can  interfere  ?  It  has 
been  argued  that  the  proceedings  required  to  entitle  the 
plaintiff  to  a  contrainte  par  corps^  hâve  not  be  followed. 
I  can  no  more  revise  or  call  in  question  the  proceedings 
taken  after  judgment  than  I  can  those  adopted  before  judg- 
ment,— and  it  is  right  it  should  be  so, — otherwise  a  single 
Judge  of  an  Inferior  Court,  authorised  to  grant  a  writ  of 
habeas  corpus^  might  set  aside  the  judgment  of  a  Court  of 
superior  jurisdiction,  thereby  reversing  the  judgment,  which 
can  be  done  only  on  appeal  or  by  writ  of  error.  This  is 
the  reason  of  introducing  that  part  of  the  clause  in  our 
habeas  corpus  act  which  denies  the  writ  to  a  person  de- 
tained in  execution  in  a  civil  suit. 

It  is  an  error  to  assimilate  the  writ  of  execution  issuing 
out  of  a  Court  of  civil  jurisdiction  to  a  warrant  of  commit- 
ment signed  by  a  magistrate.  But  even  if  there  were  any 
analogy,  this  would  not  help  the  petitioner.  For  no  defect 
in  a  commitment  can  be  noticed  if  their  is  a  yalid  con- 
viction. To  ascertain  this  last  fact,  it  would  be  necessary 
to  remove  'the  whole  record  by  certiorari.  That  record 
I  have  not. 

The  case  referred  to  by  the  prisoner's  counsel,  is  not  ap- 
plicable. There,  power  was  given  to  a  subordinate  Court 
to  imprison  on  certain  terms.  It  is  clear  this  subordinate 
power  must  be  controled,  and  the  Judge  who  makes  the 
order  must  do  so  in  the  words  of  the  law.  From  this, 
however,  it  does  not  follow  that  the  order  of  detention 
addressed  to  the  keeper  of  the  common  goal  need  set  forth 
more  than  would  be  required  in  a  criminal  case. 

Seeing,  therefore,  that  the  warrant  has  issued  from  a 
Court  of  competent  authority,  in  a  cause  over  which  it 
clearly  had  jurisdiction,  I  cannot  order  the  prisoner  to  be 
discharged  from  custody. 

DuooAN,  —  Afterwards  renewed  the  application  before 
Mercjdith,  Justice,  m  Chambkbs,  when  Dunbab  Ross,  Q.  C», 
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supported  the  application,  contending,  that  the  warrant  of 
commitment  was  insufficient  and  illegal,  inasmuch  as  it 
did  not  shew  that  the  judgment  dHlerato  had  been  pro- 
nounced in  a  case  in  which  the  Court  had  power  to  issue 
an  attachment  against  the  body,  in  default  of  payment  of 
the  amount  of  the  judgment  ;  that  it  merely  specified  that 
judgment  in  an  action  of  damages  had  been  rendered 
against  Donaghue,  and  remained  unsatisfied,  but  that  this 
was  not  sufficient,  because  the  Court  had  not  the  power  to 
issue  an  attachment  against  the  body  of  a  defendant,  for 
non-payment  of  a  judgment  in  an  action  of  damages  ;  that 
the  judgment  against  Donaghue  might  be  in  damages  for 
non-payment  of  a  promissory  note,  or  a  sum  of  money  lent, 
in  which  case  the  Court  had  not  power  to  issue  an  attach- 
ment against  his  body  ;  that  it  was  only  in  cases  of.  a 
judgment  in  damages  for  personal  wrongs,  or  where  the 
defendant  was  acting  fraudulently,  that  his  body  was  liable 
to  attachment  ;  and  that  inasmuch  as  it  appeared  by  the 
warrant  of  commitment  that  the  judgment  was  rendered 
merely  in  an  action  of  damages,  and  as  the  Court  had  no 
power  to  issue  attachment  against  the  body,  in  such  case, 
Donaghue's  detention  in  jail  was  illegal,  and  he  was  en- 
litled  to  his  discharge,  as  a  common  law  right,  and  a  single 
Judge  in  vacation  had  consequently  the  power  by  habeas 
corpus  to  release  him.  (1) 

GuoY,  for  plaintiff,  observed,  that  the  suit  being  a  civil 
suit,  and  the  plaintiff  having  an  equal  interest  with  the  de- 
fendant in  the  result  of  the  application,  he  had  a  right  to  be 
heard. — Ross,  I  do  not  object  to  your  right  to  be  heard. — In 
that  case  he  would  proceed. — The  warrant  of  commitment 
was  sufficient  ;  it  was  not  necessary  that  all  the  particulars  of 
the  sentence  or  judgment  c2'fïéTa/o  should  be  set  forth,  so  long 
as  it  appeared  to  have  issued  from  a  Court  having  competent 
jurisdiction  to  issue  it,  and  even  if  the  warrant  were  irre- 
gular or  insufficient  in  this  respect,  it  could  not  be  voided  by 


(1)  lAcCuUock^i  case  deoided  by  Mr.  JToitice  indré  Tueherfau  in  1831. 
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habeas  corpus^  but  if  at  all,  must  be  by  the  proper  remedy 
open  to  a  defendant  in  all  civil  suits  (1).  That  even  sup- 
posing the  defect  or  insufficiency  of  the  warrant  of  commit- 
ment complained  of,  existed,  a  judge  cannot  'interfere  by 
habeas  corpus,  to  inquire  into  such  irregularity,  nor  review 
the  judgment  of  a  Superior  Court,  it  is  sufficient  (no  matter 
how  irregular  may  be  the  warrant)  that  the  Court  from 
which  it  issued,  had  jurisdiction  and  power  to  issue  it, 
otherwise  a  judge  might  set  aside  every  judgment  of  a 
superior  legal  tribunal  (2).  The  judge  is  bound  to  presume 
the  proceedings  of  the  Court  to  be  correct  (3).  Even  if  the 
Court  which  issued  the  warrant  had  not  jurisdiction,  a 
jadge  in  vacation,  cannot  discharge  a  prisoner  confined 
under  civil  process  (4)  That  the  first  habeas  corpus  act  in 
force  in  this  province,  24  Geo.  Ill  cap.  1,  refers  exclusi- 
vely to  criminal  matters  ;  and  the  second,  52  Geo.  Ill,  cap, 
8,  sec.  6,  expressly  excepts  from  the  operation  of  the 
statute  persons  confined  on  civil  process  (5).  That  the  pro- 
vincial statute  12  Vic.  cap.  42,  entitled  "  An  act  to  abolish 
imprisonment  for  debt  &c,"  also  expressly  excludes  from 
the  operation  of  the  act,  cases  like  the  present  one,  by  sec- 
tion 15  (6).  But  even  supposing  that  a  judge  in  vacation 
could  inquire  into  the  irregularity  of  the  warrant  or  proceed- 
ings, the  circumstance  that  the  judgment  dHterato  had  not 


Reports,  p.  187  {—63  Eoglish  Common  Law  Reports,  p.  185  s—ResiDa  ts.  Dun 
12  Ad.  and  £1.  p.  599t— Regina  vs.  Douglas,  12  Law  I.  N.  S.  p.  49:— Bnrdett  i 
Abbott,  5  Bowling's  Praotioe  oases,  p.  199  :— Barber  «<  a/,  vs.  O'Hara,  8  Low 


(1)  Rex  ti.  da<idis>  1  Bast's  Reports,  p.  306  :— In  re  Cobbitt,  7  Qaeen's  Bench 
"  *    "  I  La     *"  '""      *" 

r 

Canada  Reports,  p!  216  :— Mercure  and  Laframboise  et  al^  b  Lower  Canada  Reports', 

tt.  168 1— 

Foamel,  Traité  de  la  contrainte,  pp.  208,  212. 

(2)  In  re  Dnnn,  12  Jorist  Reports,  p.  99  :— Szparte  Andrews,  56  Bng.  Corn. 
Law  Reports,  p.  228. 

(3)  In  re  Brenan,  69  iBng.  Com.  Law  Repts,  p.  492. 

(4)  Hogan  elcUvê.  Gordon,  2  L.  C.  Jorkt  p.  161. 

(6)  This  section  provides,  **  that  nothing  in  this  act  contained,  shall  extend  to 
**  discharge  oat  of  prison  any  person  charged  in  debt|  or  other  aetlon,  or  with  pro* 
*<  oess  in  any  civil  sait." 

r6)  By  this  section  it  Is  enaeted,  "  That  nothing  in  thii  aet  contained  shall  extend 
or  oe  eonstnied  to  extend  to  exempt  from  arrest  or  imprisonment,  any  penon  who 
ftiay  be  indebted  as  tator,  carator,  seqaestrator,  depositary,  sheriff,  coroner,  bailiff 
or  other  olAoer  having  charge  of  pnblio  monies,  or  who  may  be  a  eautUm  judieiairet 
or  indebted  for  the  parohase  money  of  any  lands  or  tenements,  goods  or  chattels,  sold 
and  adjadged  onder  the  authority  of  jastice  by  lioltation,  iheriifs  eale^  décrit,  or 
otheHHse,  or  for  the  amoant  of  any  condemnation  money  for  damages  arising  oat 
«f  personal  wrongs  for  which  emUrainte  par  corps  may  be  now  by  law  awarded. 
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been  served  upon  the  defendant  in  consequence  of  his  having' 
removed  his  residence  out  of  Lower  Canada,  would  not 
justify  his  discharge  out  of  custody,  as  in  such  case  the 
inability  to  serve  him  in  consequence  of  his  own  avoidance 
of  service,  would  render  a  service  unnecessary.  (1)  The  de- 
fendant was  therefore  legally  detained  by  a  warrant  from 
the  Superior  Court  having  full  jurisdiction,  and  was  con- 
sequently legally  and  rightfully  detained  in  jail,  and 
could  not,  be  discharged  till  he  had  satisfied  the  judgment. 

Meredith,  Justice.  —The  petitioner,  who  is  confined  in 
the  common  jail  of  this  district,  under  a  writ  of  execution 
issued  from  the   Superior  Court,  has  applied  for  a  writ  of 
habeas  corpus  in  order  that  he   may   be   discharged  from 
custody  in  consequence  of  the  alleged  illegality  and  insuf- 
ficiency of  the  writ  under  which  he  has  been  arrested.    The 
plaintiff  resists  the  application  thus  made  on  the  ground 
that  the  defendant  being  charged  with  process  in  a  civil 
suit  is  not  entitled  to  the  relief  which  he  seeks,  and,  in 
support  of  this  view,  the  plaintiff  refers  to  the  6lh  section  of 
the   52,  Geo.  III.,  c.  8,  which   is  as  follows  : — "  And  be 
"  it  further  enacted  and  provided,  that  nothing  in  this  Act 
"  contained  shall  extend  to  discharge  out  of  custody  any 
"  person  charged  in  debt,  or  other  action,  or  tvith  process  in 
"  any  civil  action."     And  this  provision  of  law,  I  may  ob- 
serve, is  perfectly  in  harmony  with  the  principles  of  the 
common  law  on  the  same  subject.     The  petitioner,  indeed, 
does  not  contend^  that  I  have  power,  under  a  writ  of  habeas 
corpus^  to  liberate  from  prison  a  person  legally  charged  with 
process  in  a  civil  suit  ;  but  it  is  contended  that  the  writ  of 
execution  under  which  he  has  been  arrested  is  void,  because^ 
although  it  sets  forth  the  judgment  of  the  Court  between  the 
parties,-  it  does  not  mention  that  a  sentence  dHterato^  as  it 
is  termed,  was  pronounced,  or  that  the  formalities  required 
by  law  in  such  cases  were  observed. 


(I)  Mettayer  tt  al  ¥8.  McOarrey,  6  L.  C.  Reports,  p.  146; 
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As  a  contrainte  par  corps  has  issued  from  the  Superior 

Court  of  this  district,  according  to  the  authorities  about  to 

be  cited,  I  must  presume  that  a  sentence  dHterato  was  duly 

pronounced,  and  regularly  served  ;  and  it,  doubtless,  would 

have  been  more  regular  if  the  pronouncing  of  that  order, 

and  the  service  of  it,  had  been  expressly  mentioned  in  the 

execution  ;  but  I  know  of  no  law  which  requires  this  to  be 

done  on  pain  of  nullity,  and  on  the  contraiy,  the  maxim 

omnia  prœsumuntur  rite  esse  acta,  is  clearly  applicable  in 

the  present  matter.     In  the   important  case  of  Gosset  vs. 

Howard,  10,  Ad.  &  El.  N.  S.  p.  359,  decided  in  the  Court 

of  Echequer   Chamber   by   Baron   P^rke   and   five    other 

judges,  the  law  on  this  subject  is  very   fully   explained. 

Baron  Parke,  in  rendering  the  unanimous  judgment  of  the 

Court  in  that  case  said  : — "  It  is  presumed,  with  respect  to 

"  such  writs  as  are  actually  issued  by  the  Superior  Courts, 

"  that  tliey  were  duly  issued,  and  in  a  case  in  which  they 

"  had  jurisdiction,  unless  the   contrary  appears  upon  the 

"  face  of  them, — as  it  would,  for  instance,  if  a  writ  of  capias 

"  for  a  criminal  matter  issued  from  the  Common  Pleas,  in 

"  which  case  the  want  of  jurisdiction  would  appear.     But 

"  writs  issued  by  a  Superior  Court,  not  appearing  to  be  out 

"  of  the  scope  of  its  jurisdiction,  are  valid,  and  of  them- 

"  selves,  and  without  any  further  allegation,  a  protection 

"  to  all  officers  acting  under  them,  and  that  although   they 

"  are  on  the  face  of  them  irregular,  as  a  capias  against  a 

"  Peeress,  (6  Rep.  64,)  or  void  in  form,  as  a  capias  ad 

"  respondendum  not  returnable  the  next  term."     And  the 

learned  Baron  closed  his  observations  on  this  point  with 

these  forcible  words  :  —  "It   appears,   indeed,   that   if  a 

"  writ  of  a  Superior  Court  expressed  no  cause  at   all,  it 

"  would  be  legal,  and  the  defendant  not  bailable  according 

*Mo    what   Lord  Coke  says,  in  Brewer's  Case,   (1   Roll 

Rep.  34.)  There  can  be  no  doubt,  according  to  the  remarks 

made  by  the  same  learned  judge  in  that  case,  that  as  a 

general  rule  writs  of  execution  "  recite  the  cause  of  their 

issuing,"  and  "  show  their  legality,"  but  it  is  equally  plain 
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from  the  same  judgment  that,  although  the  writ  in  this  case 
in  this  respect,  is  irregular,  yet,  as  it  does  not  appear  to 
be  out  of  the  scope  of  the  jurisdiction  of  the  Court  from 
which  it  issued,  it  cannot  be  declared  void.  On  the  con- 
trary, the  sheriff  was  bound  to  execute  it  as  he  has  done. 
This  being  the  case  it  is  plain  that  the  petitioner  is  now 
"  charged  with  process  in  a  civil  action,"  and  consequently 
according  to  the  plain  words  of  the  statute,  a  judge  in  va- 
cation cannot  discharge  him  under  a  writ  of  habeas  corpus^ 
The  learned  counsel  for  the  petitioner  has  cited  exparU 
Kinning,  as  establishing  that  the  petitioner  ought  to  be  li- 
berated in  consequence  of  the  omissions  in  the  writ  already 
adverted  to.  But,  in  that  case,  the  order  of  commitment 
was  made  by  a  judge  of  "  an  inferior  Court  of  Record," 
in  pursuance  of  a  special  statutory  authority.  The  rule  in 
such  cases  is  well  established,  and  is  clearly  laid  down 
by  Baron  Parke  in  the  case  to  which  I  have  already 
alluded  : — "  In  the  case  of  special  authorities  given  by 
"  statutes  to  justices  and  others  acting  out  of  the  ordinary 
"  course  of  the  common  law,  the  instruments  by  which  they 
*'  act,  whether  warrants  of  arrest,  commitments,  or  orders 
"  or  convictions,  ought,  according  to  the  course  of  decision, 
"  to  shew  their  authority  on  the  face  of  them  by  direct 
"  averment,  or  reasonable  intendment."  Ex  parte  Kinning, 
therefore,  has  no  important  bearing  upon  the  application 
now  before  me.  It  is  deserving  of  remark  that,  notwith- 
standing the  great  care  that  has  been  devoted  to  this  appli- 
cation, not  a  single  English  case  has  been  cited,  nor  have 
1  been  able  to  find  any  in  which  a  person  arrested  under 
civil  process  issued  by  a  Superior  Court  in  the  ex- 
ercise of  its  general  jurisdiction,  was  liberated  by  habeas 
corpus  ;  and  it  is  obvious  that  if  that  were  the  proper  re- 
medy, its  application  would  have  been  a  matter  of  frequent 
occurrence.  The  authorities,  moreover,  clearly  establish 
that  the  regularity  of  the  proceedings  of  a  Superior  Court 
will  not  be  inquired  into  by  another  Court  under  a  writ 
o{  habeas  corpus.  In  the  case  Exparte  Andrews,  (1)  cited  by 

(I)  56  B.  C.  L.  R.  p.  228. 
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the  plaintiff,  a  prisoner  in  custody,  under  process  of  the 
Court  of  Chancery,  applied  to  the  Court  of  Common  Pleas 
to  be  discharged  upon  a- habeas;  Judge  Coleman  observed  : 
"  This  Court  has  no  power  to  enter  into  an  inquiry  as  to 
the  regularity  of  process  issuing  out  of  the  Court  of  Chan- 
cery," and  Judge  Cresswell  added  :  "  The  Court  of  Chan- 
cery had  undoubted  authority  to  issue  the  writ,  and  it  is 
equally  beyond  doubt  that  we  have  no  authority  to  inquire 
whether  it  has  been  issued  regularly  or  not."  And  in  Cob- 
bett's  case,  (1)  also  cited  by  the  plaintiff.  Lord  Denman, 
upon  an  application  for  a  writ  of  habeas  corptis,  and  speaking 
of  the  Court  of  Exchequer,  observed  ''  if  the  process  of  that 
Court  has  been  abused,  that  Court  alone  can  set  it  aside." 
This  is  also  the  doctrine  of  the  French  law,  as  shewn  by 
the  passage  from  Fournel,  cited  at  the  argument  : — '*  Le 
tribunal  civil  du  département  dans  le  ressort  duquel  la  con- 
trainte a  été  exécutée  est  seul  compétent  pour  connaître  de  la 
demande  du  détenu  afin  d'élargissement^  fondée  sur  les 
moyens  de  nullité  dans  Pexécution.^^  Foumel  Traité  de  la 
Contrainte^  165,  208,  212.  I  find  also  that  the  Supreme 
Court  of  the  United  States,  in  the  case  Exparte  Wilson, 
6  Cranch  52,  refused  to  allow  a  writ  of  habeas  corpus^  where 
the  person  was  in  custody  on  a  ca,  sa.y  being  of  opinion 
that  it  was  not  Ihe  proper  remedy  in  a  case  of  arrest 
under  civil  process;  (2)  and,  in  the  Bank  of  the  United 
States  vs.  Jenkins,  it  was  held  that  "  a  writ  of  habeas 
corpus  is  not  the  proper  remedy  for  a  defendant  im- 
prisoned upon  a  writ  of  ca.  sa.  irregularly  issued,  but  that 
the  party  should  apply  to  the  Court  on  motion  and  affi- 
davit for  that  purpose."  This  doctrine  was  acted  upon 
by  the  Superior  Court  at  Quebec,  on  the  application  of  one 
McCulloch  to  be  released  by  habeas  corpus  from  confinement 
under  a  writ  of  contrainte  par  corps  which  had  issued  from 
the  Circuit  Court.  That  application  having  been  rejected 
by  the  Superior  Court  on  the  ground  that  the  party  was 
confined  under  civil  process,  was  renewed  before  Mr.  Jus- 

(1)  63  E.  C.  L.  R  p.  185. 

(2)  18  Johnson's,  Hep.  p.  309. 
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tice  Panet,  and  rejected  by  him.  It  is  trae  that  the  appli- 
cation was  afterwards  submitted  to  Judge  Taschereau,  who 
granted  it,  one  of  his  reasons,  however,  for  doing  so,  being, 
that,  in  his  opinion,  the  commitment  was  defective  for  want 
of  jurisdiction  in  the  judge  who  granted  it  ;  so  that  even  this 
decision,  in  principle,  can  hardly  be  deemed  in  conflict  with 
the  authorities  which  I  have  cited.  See  also,  the  decision 
of  Mr.  Justice  Smith,  8,  L.  C.  R.,  216.  There  is  another 
case  which,  although  not  cited  at  the  argument,  may  be  sup- 
posed to  have  some  bearing  upon  the  application  now  before 
us,  it  is  the  case  of  Desharnais  vs.  Amiot  dit  Bocage,  (1) 
in  which  Mr.  Justice  Aylwin  liberated  the  defendant  from 
custody  under  a  contrainte  par  corps^  on  the  ground  that  the 
writ  did  not  state  the  amount  of  the  costs  of  commitment 
and  conveying  the  prisoner  to  jail.  According  to  the  En- 
glish authorities  that  is  a  good  ground  for  declaring  the 
commitment  of  a  Justice,  or  of  Justices  of  the  Peace,  illegal, 
but  I  would  hardly  deem  myself  justified  in  extending  that 
doctrine  even  to  an  inferior  civil  court  ;  and  I  am  clearly  of 
opinion  that  it  is  not  applicable  to  writs  of  contrainte  par 
corps  issuing  from  the  Superior  Court,  in  which,  as  a  mat- 
ter of  practice,  the  amount  of  the  costs  to  be  incurred  in  the 
execution  of  the  writ  is  never  mentioned.  No  one  can  be 
more  unwilling  than  I  am  to  place  any  improper  restrictioa 
upon  the  use  of  a  remedy  so  useful  and  so  justly  prized  as 
the  writ  of  habeas  corpus^  but  that  writ,  however  valuable  it 
may  be,  must  not  be  so  used  as  to  interrupt  and  frustrate 
the  due  course  of  justice.  It  must  be  recollected  that  plain- 
tiffs have  rights  as  well  as  defendants,  and  very  grave  in- 
justice might  be  caused  to  plaintiffs,  if  a  single  judge,  in 
Chambers,  under  a  writ  of  habeas  corpus,  and  without  any 
appeal  from  his  judgment,  could  deprive  a  plsiintiff  of  his 
remedy  for  a  debt,  whatever  might  be  the  amount  of  it. 
Mr.  Justice  Duval  very  justly  remarked  upon  the  occasion 
of  the  application  made  to  him  by  the  present  petitioner,  that 
**  it  would  bo  most  inconvenient,  and  subversive  of  autbo« 

(1)  4  L.  C.  Rep.,  p.  43. 
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rity,  if  a  judge  in  Chambers  could,  by  habeas  corpus^  exer- 
cise supervision  over  the  highest  courts  in  the  country." 
And,  as  corroborating  this  view,  I  may  quote  a  passage 
from  the  judgment  rendered  by  Chief  Justice  Gibson,  in  the 
case  of  the  Commonwealth  vs.  Leckey,  I  Walts.  66.  That 
learned  judge, — after  adverting  to  the  rule  that  a  habeas 
corpus  is  not  the  remedy  for  a  defendant  imprisoned  on  a 
capias  ad  satisfaciendum  issued  irregularly,  the  proper 
course  being  an  application  to  the  Court  from  which  it  has 
issued, — observed  "  any  other  rule  would  present  some 
"  curious  judicial  phenomena.  By  an  inversion  of  their 
"  functions,  a  single  judge,  in  vacation,  and,  perhaps  of  an 
"  inferior  Court,  would  be  legally  competent  to  rejudge  the 
"  judgment  of  the  highest  tribunals  of  the  land  ;  and  the 
"  Supreme  Court  of  the  State,  instead  of  proceeding  sys- 
"  tematically  in  the  correction  of  errors  would  be  called 
"  upon  to  produce  its  results  by  a  new  and  shorter  process  ; 
"  while,  in  the  guise  of  writs  of  habeas  corpus,  it  would  be 
*'  flooded  with  appeals  from  th^  decisions  of  other  Courts 
*'  on  question  of  bail.  The  rule  is,  therefore,  absolutely 
"  necessary  to  prevent  judicial  proceedings  from  running 
"  into  a  state  of  incurable  disorder."  Upon  the  whole,  it 
appears  to  me  that,  although  the  writ  of  execution  in  this 
cause  is  not  perfectly  regular,  yet  that  it  certainly  is  not 
void  ;  and,  therefore,  that,  as  a  Judge  in  vacation,  I  cannot, 
by  writ  of  habeas  corpus^  liberate  the  petitioner  from  the 
custody  of  the  sheriff. 

The  application  was  again  renewed  before  Stuart,  A., 
Assist.-Judge,  also  in  Chambers,  when  Gugy,  for  plaintiff, 
contended,  that  it  was  not  fitting  and  proper  for  a  defen- 
dant to  repeat  the  application  before  every  Judge  in 
Lower-Canada,  that  it  would  be  exceedingly  unjust  to 
permit  a  defendant  to  drag  a  plaintiff,  day  after  day,  before 
•every  Judge  in  the  Province,  to  resist  an  application  for 
JiaAeas  corpus^  seeing  that  by  the  tariff  no  fees  were  granted 
in  such  cases  ;  besides,  it  would  have  the  effect  of  bringing 
the  administration  of  justice  into  contempt,   were   a  Judge 
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to  set  aside  the  decision  of  his  confrères  in  a  matter  so  im- 
portant as  that  involved  in  the  present  application  ;  that  in 
England  judges  studiously  avoided  such  a  course,  and  re- 
fused to  entertain  applications  of  this  description,  when 
once  pronounced  upon  by  a  brother  judge.  (1) 

DuGGAN,  for  defendant,  admitted  that  the  application  was 
the  same,  and  said,  that  it  was  expressly  to  secure  the  rights 
of  defendants  to  have  the  opinion  of  all  the  Judges  on  a 
matter  so  important  as  that  in  which  personal  liberty  was 
involved,  that  the  statute  imposed  a  penalty  on  Judges 
refusing  to  entertain  the  application  was  enacted,  (2)  and 
that  consequently  the  defendant  had  a  perfect  right  to 
renew  his  application  as  often  as  there  were  Judges  to  en- 
tertain and  decide  upon  it.  I 

I 

Ross,  Q.  C,  said,  that  the  authority  referred  to  by  the  > 

counsel  for  the  plaintiff,  had  no  application  to  the  present 
case,  as  that  was  a  renewal  of  the  same  application,  before 
the  same  Court,  and  the  Court  very  properly  refused  to  en- 
tertain a  second  argument  upon  the  same  case,  but  this  was 
an  application  before  a  different  Judge  ;  that  it  was  always 
the  opinion  of  Chief-Justices  Sewell  and  Stuart,  that  the 
application  for  habeas  corpus  could  be  renewed  before  all 
the  Judges  one  after  another,  and  referred  to  a  case  where 
an  application  of  this  kind  had  been  made  to  the  Court 
composed  of  three  Judges,  two  of  whom  were  opposed  to 
the  granting  of  it,  and  the  third  Judge  Bedard)  w^as  of 
opinion  that  it  ought  to  be  granted,  and  Sewell,  Chief- 
Justice,  said,  that  inasmuch  as  ohe  Judge  was  in  favor  of  it, 
it  ought  to  be  granted,  and  it  was  granted  accordingly  ;  he 
also  referred  to  Judge  Taschkreau's  decision  in  McCul- 
lock's  case,  cited  above. 

Stuart,  Assist.-Judge, — I  have  given  the  subject  a  good 
deal  of  consideration,  and  lam  of  opinion  that  I  ought  not  to 
entertain  it  ;  not  exactly  that  I  have  not  the  right,  but  on  the 

(1)  ExparU  Cobbett,  69  Bnglish  Com.  L.  Reports,  p.  180. 

(2)  24  Geo.  Ill,  cap.  1,  seo.  10. 
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ground  that  ît  would  be  inconsistent  with  judicial  comity 
to  do  so,  after  two  of  the  judges  of  a  superior  tribunal  have 
rejected  it.  My  impression  is,  that  the  proper  interpreta- 
tion to  be  put  upon  the  first  section  of  the  52  Geo.  Ill, 
cap.  8,  is,  (1)  that  the  party  confined  in  gaol,  shall  have 
the  right  to  apply  to  any  one  Judge  he  may  elect  to  go 
before,  but  once  having  made  his  election  of  a  Judge,  he 
must  abide  by  his  decision,  and  cannot  run  from  one  to 
another,  till  he  gets  a  decision  in  his  favor  ;  besides,  the 
Judge,  by  this  section,  is  only  bound  to  grant  it,  if  it 
appears  to  him  that  there  is  a  probable  and  reasonable 
ground  of  complaint,  and  I  certainly  cannot  presume  that 
there  is  a  reasonable  or  probable  ground  of  complaint, 
seeing  that  two  judges  have  already  decided  against  it. 
I  cannot  therefore  entertain  the  application  ;  but  I  have  no 
objection,  if  the  defendant  desire  it,  to  allow  him  to 
withdraw  it,  so  that  if  he  should  be  desirous  of  renewing 
it  before  another  Judge,  my  decision  not  being  finally  ren- 
dered, may  not  be  cited  against  him. —  (Ross,  we  will 
withdraw  the  application.)  It  was  acccordingly  with- 
drawn. 

The  defendant,  however,  abandoned  his  intention  of  re- 
newing the  application  before  another  Judge  in  vacation, 
and  waited  till  the  ensuing  term  of  the  Superior  Court,  in 
the  month  of  June  following,  when  he  was  discharged  out 
of  custody  on  motion. 

GuGY,  for  plaintiff. 

DuGOAN,  for  defendant. 

Dunbar  Ross,  Q.  C,  counsel  for  defendant. 


(1)  This  section  enacts,  "  that  any  one  of  His  Majesty's  JnsticoS}  upon  complsiai 
made  to  him  on  behalf  of  any  person  confined  or  detained,  if  H  shall  appear  by 
affidarit  that  there  is  a  reasonable  or  probable  gronnd  for  such  complaint,  to  avard» 
in  vacation  time,  a  writ  of  kabeeu  carpus  ad  su2(/taendt«m,  Ac 
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No.  1264. 


COUR  SUPERIEURE.— QUEBEC. 
Présent  : — Chabot,  Juge. 

Lenf£stt, •  •  •  • •  •  •  •  Demandeur. 

vs. 
Renaud,  •••••.••••••• Défendeur, 

et 
Alain, •  •  Opposant. 

et 
^  BiLODEAU, «•••••   Opposant. 


Jugé  :  —  Qae  lorsque  les  certificats 
d'un  regUtratear  établissent  que  deux 
actes  ODt  ctë  enregistrés  le  même  jour  et 
à  la  même  heure,  et  qu'il  donne  &  Vun 
de  ces  actes  préséance  par  numéro,  les 
réolamfttions  fondées  sur  ces  actes  de- 
Tront,  sons  les  dispositions  de  la  4me  Vie. 
ch.  30,  sec.  11,  être  collo<]|uée8  concor- 
Tomment  par  l'ordre  de  distribution. 


Held  :— That  when  the  certificates  of 
a  registrar  show  two  deeds  to  hare  been 
registered  on  the  same  day  and  at  the 
same  hour,  and  he  gires  precedence  in 
number  to  one,  the  claims  upon  both  deeds 
must,  under  the  4  Vie.  cap.  30,  see.  11, 
be  collocated  concurrently  in  a  report 
of  distribution. 


Jugement  rendu  le  14ème  jour  de  juin,  1859. 


Alain,  un  des  opposants  dans  la  cause,  contesta  la  collo- 
cation de  Bilodeau,  en  autant  qu'il  paraissait  par  les  certi- 
ficats du  registrateur  du  comté  où  était  situé  l'immeuble 
sur  lequel  les  deux  opposants  avaient  des  hypothèques,  que 
les  deux  actes  bur  lesquels  étaient  fondées  leurs  hypo- 
thèques respectives,  avaient  été  enregistrés  le  même  jour 
et  à  la  même  heure,  et  qu'en  conséquence  lui,  Bilodeau, 
ne  pouvait  pas  lui  être  colloque  en  préférence. 

Par  les  certificats  du  registrateur  il  paraissait  que  les  deux 
actes  en  question  avaient  été  enregistrés  à  deux  heures 
après  midi,  le  douze  de  juillet,  mil-huit  cent  cinquante 
cinq,  et  qu'à  l'acte  de  Bilodeau  le  registrateur  avait  donné 
préférence  de  numéro,  en  lui  donnant  le  numéro  4993  ;  et 
à  celui  d'Alain,  le  numéro  4994. 

Par  le  rapport  de  distribution,  le  Prothonotaire  avait 
donné  préférence  à  l'acte  de  Bilodeau  qui  avait  priorité 
de  numéro  ;  et  c'était  sur  cette  collocation,  que  la  contes- 
tation avait  lieu. 
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Chabot,  Juge. — La  Cour  est  d'opinion  que  les  créances 
des  deux  opposants  devraient  être  colloquées  concurrem- 
ment, car,  autrement,  le  registrateur  aurait  le  pouvoir,  en 
donnant  préférence  de  numéro,  d'ôter  ou  de  donner  aux  par- 
ties des  préférences  hypothécaires  ;  et  il  n'appartient  pas  au 
registrateur  d'établir  les  droits  des  parties.  La  loi  demande 
que  l'heure  soit  mentionnée  dans  le  certificat  (1)  ;  et  c'est 
cette  circonstance  qui  règle  les  droits  des  parties  ;  ici,  les} 
deux  actes,  d'après  les  certificats  du  registrateur,  ont  été 
enregistrés  à  la  même  heure  ;  et,  en  conséquence  les  deux 
opposants  devraient  être  colloques  concurremment. 

Contestation  maintenue. 

Tessier  et  Ross,  pour  les  opposants. 


No.  108. 


COUR  DE  CIRCUIT.— QUEBEC. 

Présent  : — Chabot,  Juge. 
Joseph,  et  al^ Demandemrs, 


ys. 


HuTTON, Défendeur. 


Jugé  :— Qae  dans  lo^as  d'un  «ndosse- 
ment  d'an  billet  promu8oire  par  un 
Agent,  son  agence  doit  être  établie  ;  en 
autant  que  pareil  cas  n'est  pas  pourru 
par  les  dispositions  de  la  20me  Vie  cap. 
44,  seo.  87. 


Held  :->That  where  an  endorsement 
on  a  promissory  note  is  made  by  an  agent, 
his  agency  most  be  established  ;  as  such 
case  does  not  come  within  the  proyisions 
of  the  20th  Vic.  cap.  44,  sec.  87. 


Jugement  rendu  le  20me  jour  de  Mai  1869. 

L'action  était  portée  sur  un  billet  promissoire  fait  par  le 
défendeur  en  faveur  de  R.  Warner  ou  ordre.  Le  billet 
avait  été  ensuite  endossé  comme  suit.  "  R.  Warner  par  B. 
W.  Warner",  et  livré  aux  demandeurs.  Dans  la  décla- 
ration il  était  allégué  que  B.  W.  Warner  était  Pagent,  dû- 
ment autorisé,  de  R.  Warner. 

DÉCHÈNE,  pour  le  défendeur,  maintint,  que  les  allégués 
de  la  déclaration  n'étaient  pas  prouvés  ;  qu'il  n'y  avait  au- 
cune preuve  que  B.  W.  Warner  était  l'agent  de  R.  Warner, 
et  que  conséquemment  l'action  devait  être  renvoyée. 


(1)  4  Vie.  cap.  30,  sec  II. 
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SuzoR,  pour  les  demandeurs,  maintint  quUl  n'était  pas 
nécessaire  de  prouver  Pagence  de  B.  W.  Warner,  d'après 
la  20ème  Vie.  cap.  44,  sec.  87  ;  en  autant  que  le  défen- 
deur n'avait  pas  nié  sa  signature  et  filé  un  affidavit  au  sou- 
tien de  tel  dénégation. 

Chabot,  Juge. — L'action  devrait  être  renvoyée  faute  de 
preuve  que  B.  W.  Warner  était  l'agent  de  R.  Warner,  ou 
qu'il  avait  le  pouvoir  d'endosser  le  billet  au  nom  de  R. 
Warner.  Le  statut  cité  n'a  aucune  application  au  pouvoir 
d'un  agent — il  est  applicable  seulement  lorsqu'il  s'agit 
d'une  signature,  quoiqu'il  ne  soit  pas,  aux  termes  du  statut, 
nécessaire  de  prouver  la  signature  de  l'agent,  il  est  néan- 
moins nécessaire  de  prouver  que  de  fait  il  était  l'agent  de 
R.  Warner,  ou  qu'il  avait  le  pouvoir  d'endosser  le  billet. 

La  cause  fut  ensuite  mis  hors  de  délibéré  de  consente- 
ment, pour  suppléer  à  la  preuve. 

SuzoR,  pour  le  demandeur. 

Plamondon  et  Déchène,  pour  le  défendeur. 


DISTRICT  DE  MONTREAL. 


BANC  DE  LA  REINE, 

En  Appel. 

Présents  : — Sir  L.  H.  LaFontaine,  Baronnet,  Juge-en-Chef, 
Aylwin,  DuvAii  et  Meredith,  Juges. 

Mercille, • AppelunL 

et 
Fournier,  et  aly Intimés. 


Jn»é  :  '  Snr  exceptions  par  une  femme 
ff^paroe  de  biens,  alléguant  que  l'obli* 
gaiittii  ^ur  laquelle  elle  est  poursniyie  a 
été  consentie  par  elle  pour  dettes  con- 
tractées par  son  mari,  en  riolation  de 
l'ordonnance  de  la  4me  Vio.  ch-  30,  sec. 
36,  qa'il  j  a  lien  &  la  prenye  orale  contre 
Tacte  notarié. 


Held  : — Upon  exceptions  pleaded  by  a 
woman  séparée  dt  ôieiw,  alleging  tliat 
the  obligation  vpon  which  she  has  been 
sued  was  gifen  by  her  for  debts  con- 
tracted by  her  husband,  in  violation  of  the 
ordinance  of  the  4th.  Vio.  ch.  30,  see. 
3G,  that  oral  evidence  will  be  admitted 
against  a  notarial  deed. 


Jugement  rendu  le  7ème  jour  de  juin  1859. 

L'action  était  portée  par  l'appelant  contre  l'intimée,  en 
recouvrement  de  deux  obligations  par  elle  consentie  comme 
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femme  séparée  de  biens  en  justice  d'avec  son  mari,  l*une 
en  date  du  20  août  1851,  pour  £100,  et  l'autre  en  date  du 
13  juillet  1863,  pour  £447,  toutes  deux  reçues  pardevant 
notaires. 

L'intimée,  plaidant  séparément  de  son  mari,  opposa  à 
cette  demande  que' lors  de  la  passation  des  deux  actes  en 
question,  elle  ne  devait  personnellement  rien  au  demandeur  ; 
que  c'était  à  tort  et  faussement  qu'il  avait  été  mentionné 
dans  la  première  obligation  que  le  demandeur  avait  prêté 
le  montant  y  spécifié  à  l'intimée,  et  dans  la  seconde,  que 
l'intimée  était  endettée  envers  l'appelant  pour  valeur  reçue 
en  bois  de  corde  et  en  argent  ;  que  ce  dernier  ne  lui  avait 
jamais  prêté  d'argent  ni  vendu  de  bois  ;  que  ces  sommes 
étaient  dues  à  l'appelant  par  Narcisse  Trudeau,  le  mari  de 
l'intimée,  avant  la  passation  des  dites  obligations,  et  que 
•c'était  sur  les  instances  de  l'appelant,  et  à  la  requisition  de 
son  mari,  que  l'intimée  avait  consenti  les  dîtes  obligations, 
qui,  ayant  été  données  par  elle,  séparée  de  biens  de 
son  mari,  pour  les  dettes  de  ce  dernier,  avaient  été  données 
en  contravention  aux  lois,  et  étaient  nulles  à  toutes  fins  quel- 
tîonques. 

Conclusions  à  la  nullité  des  deuît  obligations. 

De  nombreux  interrogatoires  sur  faits  et  articles  furenl 
soumis  au  demandeur  pour  obtenir  un  commencement  de 
preuve  par  écrit,  sans  en  obtenir  rien  de  bien  favorable. 
Il  admit  cependant  qu'il  était  sous  l'impression  que  le 
comraerrce  que  conduisait  Narcisse  Trudeau  était  au  nom 
de  sa  femme  et  qu'il  était  son  agent  ;  cette  affaire  avait  été 
entendue,  et  c'était  d'après  cet  entendement  et  ces  explîca* 
lions  qu'il  lui  fit  une  vente  de  bois  ;  il  ne  put  dire  ni  quelle 
quantité  ni  pour  quel  prix  ;  mais  autant  qu'il  pouvait  se  rap- 
peler ce  devait  être  en  approchant  de  huit  cent  cordes. 

Du  reste  Rappelant  ne  pouvait  spécifier  comnaent  il  avaît 
formé  la  somme  portée  en  ^obligation  du  IS  juillet  185S. 
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L'intimée  prétendant  que  les  réponses  de  l'appelant  de^ 
vaient  lui  servir  de  commencement  de  preuve  par  écrit,  et 
qu'il  lui  était  loisible  de  faire  preuve  orale  de  la  fraude, 
voulut  faire  entendre  des  témoins.  Le  demandeur  y  ob- 
jecta et  Tobjection  fut  maintenue  par  le  juge  qui  présidait 
aux  enquêtes. 

L'intimée  fit  motion  pour  faire  reviser  et  rejeter  cette  dé- 
cision et  obtint  le  jugement  qui  suit  : — 

"  The  Court. . . .  Considering  that  the  said  Edesse  Four- 
"  nier  is  entitled  by  law  to  prove  the  allegations  in  her 
*'  said  plea  set  forth,  by  verbal  testimony,  as  the  matter  and 
"  things  alleged  and  set  forth  in  her  said  plea,  import  a 
"  fraud  and  violation  of  the  4  Vic.  ch.  30,  which  in  ex- 
"  press  terms  declares  such  contracts  to  be  absolutely  null 
"  and  void,  and  considering  that  in  such  cases,  as  in  all  cases 
"  of  fraud,  either  of  the  law  or  of  the  parties  complaining 
"  of  the  fraud,  verbal  testimony  is  by  law  admissible  ;  the 
"  Court  doth  grant  the  motion  of  the  said  defendant 
"  Edesse  Fournier,  and  doth  overrule  and  set  aside  the  ob- 
"  jection  maintained  at  enquête  by  the  presiding  judge, 
"  and  doth  order  that  the  said  cause  be  discharged  from 
*•  the  rôle  de  droit  for  hearing  on  the  merits  of  the  said 
"  cause,  and  doth  order  the  said  cause  back  to  the  rafe 
*'  d*enquéte  to  enable  the  said  Edesse  Fournier  to  proceed 
^^  to  the  proof  of  the  allegations  in  her  said  plea,  and  doth 
^^  condemn  the  said  pkdntiff  to  pay  the  costs  &c.'^ 

Tel  est  le  jugement  dont  l'appelant  demandait  la  cassa- 
tion. 

Sm  L.  H.  Lafontaine,  Bart.  Jiige-en-Chef  : — Je  con- 
cours dans  le  jugement  rendu  par  l'hon.  juge  Smith,  ex- 
cepté cependant  quant  à  la  première  obligation,  en  autant 
qu'il  appert  que  l'intimée  a  véritablement  reçu  la  valeur  y 
mentionnée,  et  qu'avec  les  deniers  fournis  par  l'appelant 
elle  a  été  acquittée  de  dettes  qui  lui  étaient  persoimelles. 
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DtrvAL,  Juge. — Je  ne  puis  concourir  dans  le  jugement  Je 
la  Cour.  Il  est  établi  que  par  rapport  à  la  première  obli- 
gation, il  y  a  mauvaise  foi  de  la  part  de  l'intimée  qui  com- 
teste  aussi  bien  cette  obligation  que  la  seconde  ;  on  n'a  pas 
raison  de  croire  que  sa  contestation  de  cette  dernière 
soit  mieux  fondée  que  celle  de  la  première,  et  sous  ces 
circonstances,  je  ne  puis  consentir  à  rouvrir  une  enquête 
qui  très  probablement  n'aura  aucun  résultat. 

Aylwin,  Juge. — Il  s'agit  ici  d'une  disposition  de  la  loi 
du  pays  qui  est  d'une  grande  importance.  L'ordonnance  de 
la  4e  Vie.  ch.  30,  en  voulant  assurer  les  acquéreurs  de 
biens  fonds,  a  pourvu  aux  moyens  de  les  garantir  contre 
les  réclamations  des  femmes.  Presque  tous  les  droits  de 
celles-ci  peuvent  être  mis  au  néant  ;  la  seule  protection  qui 
leur  soit  accordée  est  celle  qui  résulte  de  la  36e  clause  de 
l'ordonnance  qui  défend  à  *'  aucune  femme  mariée  de  de- 
"  venir  caution  ou  responsable,  ou  d'encourir  aucune  res- 
"  ponsabilité  quelconque  en  aucune  autre  qualité,  ou  au- 
"  trement,  que  comme  commune  en  biens  avec  son  mari, 
♦*  pour  les  dettes,  engagements  ou  obligations  qui  pourront 
^  avoir  été  contractés  ou  faits  par  son  mari  avant  leur  ma- 
**  riage.  • .  ou  en  aucun  temps  pendant  la  durée  de  tout  tel 
**  mariage."  Cette  loi  est  une  loi  d'ordre  public.  Toute 
tentative  d'évader  une  semblable  loi,  est  une  fraude,  et  ou- 
vre la  porte  à  la  preuve  orale  pour  l'établir,  autrement  il  se- 
rait inutile  pour  le  législateur  de  faire  semblables  lois,  s'il 
suflBisail,  pour  l'éluder,  que  la  fraude  fut  couverte  par  un 
acte  notarié.  Il  y  a  dans  la  cause  des  indices  suffisants 
pour  permettre  à  l'intimée  de  procéder  à  son  enquête,  ainsi 
l'achat  de  bois  fait  par  le  mari  et  que  l'appelant  prétend 
avoir  été  fait  pour  l'intimée.  Cependant  en  portant  son  ac- 
tion, il  est  loin  de  reconnaître  ce  fait  ;  CLr  il  décrit  le  mari 
comme  "  marchand  de  bois,"  et  ne  donne  aucune  qualité 
de  commerçant  à  l'intimée.  Est-il  possible  de  supposer 
que  l'intimée  a  pu  acheter  pour  son  propre  usage,  en  une 
seule  fois,  la  quantité  d'environ  800  cordes  de  bois  ?  N'est- 
il  pas  plus  probable  que  ce  bois  a  été  acheté  pour  le   com- 
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mercB  du  marl  î  l^ourquoi,  sous  ces  cîrcohstatices,  tefuset  à 
i'inlimée  l'ocasioû  de  prouver  que  véritablement  l'appelant 
n'avait  que  le  mari  pour  débiteur  ?  Au  reste  c'est  à  elle 
que  la  preuve  incombe,  et  K  demandeur  Ue  peut  en  soufirir, 
surtout  si  elle  ne  prouve  pas  qu'elle  a  été  légée  en  consen* 
tant  les  obligations  en  questicm. 

La  Cour  etc ... .  Considérant  qu'il  n'y  a  pas  mal  jugé 
dans  le  jugement  rendu  par  la  Cour  Supérieure  à  Montréal, 
le  trente  avril  mil  huit  cent  cinquante-huit,  et  dont  est 
appel  ;  confirme  le  dit  jugement  avec  dépens.  (Hon»  juge 
Duval  dissentienle. 

L.  Bétournay,  pouf  l'appelant. 

•P.  Pk  PoMiNViLLB,  pour  Pintimé« 
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^Tp^IS!^'^'!    district  of  QUEBEC. 

9 

Before  : — Sir  L.  H.  LaFontaine,  Baronet,  Chief-Justice, 
Aylwin,  Duyal  and  Meredith,  Justices. 

Warren,  et  at.^ • Appellants. 

and 
MoBGAN,...., , • •  Respondmt, 


H0ld  :— Th»t  an  ftffidftTlt  to  hold  to 
bail  under  the  22  Vio.  cap.  5,  sec.  48, 
which  do6i  not  discloae  the  grounds  for 
the  allegation,  "  that  the  defendant  is  a 
trader,  and  that  he  is  notoriously  insol- 
T«nt,  and  has  refuted  to  oompromise  or 
arrange  with  his  creditors,"  and  omits 
tha  allegation,  that  ha  has  refused  to 
make  a  cession  de  biens  to  them,  is  bad, 
cvan  though  it  be  alleged,  as  reqaired  by 
the  12  Vic,  Cap.  42,  that  •<  he  has  se- 
ereted  his  estate,  debts  and  effects  with 
intent  to  defraud  Ac.."  and  the  capias 
isBued  in  rirtue  thereof,  will  be  quashed 
on  motion. 


Jugé  :  —  Qu'un  affidavit  pour  camoâ 
en  rertu  des  dispositions  de  la  22ème  vio., 
oap.  5,  sec.  48,  qui  n'énonce  pas  lea  rai- 
sons de  l'allégué  "que  le  défendeur 
est  commerçant,  qu'il  est  notoirement 
insolvable,  et  a  refusé  de  compromettre 
et  de  s'arranger  avec  ses  créanoiers,"  et 
omet  d'alléguer  qu'il  a  révisé  de  leur 
faire  une  cession  de  biens,  est  insuffisant, 
nonobstant  qu'il  soit  allégué,  tel  que  re- 
quis par  la  12ème  Vie,  eh.  42,  qu'il  a 
recelé  ses  biens,  dettes  et  elFets  avec  in- 
tention de  frauder  etc.,  et  un  copias 
émané  sur  tel  affidavit,  sera  mis  de  côté 
sur  motion. 


Jugdment  rendered  the  13th  day  of  June  1859. 

This  was  an  appeal  from  an  interlocutory  judgment  of 
the  Superior  Court,  dismissing  the  motion  made  by  the 
appellants,  defendants  below,  to  quash  the  writ  of  capiaSy 
issued  at  the  instance  of  the  respondent,  plaintiff  in  that 
Court,  on  the  ground  of  the  insufficiency  of  the  affidavit  upon 
which  it  issued.  The  affidavit  was  conceived  in  these 
terms  i 

"  Et  le  dit  déposant  dit  de  plus,  que  les  dits  Mathew  H. 
^  Warren  et  John  R.  Rogerson  sont  des  commerçants  de* 
^^  puis  plus  de  trois  mois^  quMls  sont  notoirement  insol- 
"  vables,  qu'ils  ont  refusé  de  compromettre  et  de  s^arranger 
^<  avec  leurs  créanciers,  et  notamment  avec  le  dit  déposant, 
^  et  quMls  continuent  encore  leur  commerce,  et  qu'ils  ont 
^  même  caché  ou  recelé  leurs  biens,  dettes  et  effets,  avec 
"  l'intention  de  frauder  leurs  créanciers  généralement,  et  en 
^*  particulier  le  déposant,  et  que  sans  le  bénéfice  d'un  bref 

^  de  captas  ad  respondendum  contre  les  personnes  des  dits 

20 
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*^  Matfaew  H.  Warren  et  John  R.  Rogerson,  et  d'an  bref 
^^  d'arrèt-simple  contre  les  biens,  dettes  et  effets  des  mêmes 
^^  Mathew  H.  Warren  et  John  R.  Rogerson,  le  déposant 
^^  perdra  tout  recours  contre  eux,  perdra  sa  dette  susdite  et 
^^  souiBira  des  dommages/' 

Irtins,  for  appellants,  contended  that  the  affidavit  wbm 
insufficient,  inasmuch  as  it  did  not  set  forth  the  grounds 
upon  which  the  allegations  therein  contained  were  founded  ; 
that  the  48th  section  of  the  22  Vic.  cap.  6,  (1)  under  which 
the  capias  had  issued,  expressly  provided  that  the  grounds 
should  be  set  forth  in  the  affidavit  ;  and  that  the  grounds 
were  also  required  to  be  set  forth  under  the  12  Vic.  cap.  42  ; 
and  inasmuch  as  no  grounds  whatever  were  set  forth  in  the 
affidavit,  the  judgment  of  the  Court  below  ought  coDr 
'Sequently  to  be  reversed. 

Duval,  for  respondent,  maintained  that  the. affidavit  was 
sufficient,  inasmuch  as  it  asserted  the  facts  therein  con* 
tained  positively,  as  having  actually  taken  place,  and  did 
not  base  them  merely  upon  the  belief  of  the  deponent,  and 
that  consequently  it  was  unneeessary  to  set  forth  the  grounds 
of  belief. 

Mers»ith,  Justice. — The  affidavit  in  this  cause  was  made 
"with  a  view  to  take  advantage  of  the  provisions  contained 
in  the  48th  sect*  of  the  22  Vic.  cap.  5,  as  is  evident  from  the 
allegations.  ^^  Et  le  dit  déposant  dit  de  plus,  que  les  dits 
"  Mathew  H.  Warren  et  John  Rogerson  sont  des  commer- 


(1)  By  tlite  leotkn  H  ia  enacted,  "  If  in  an  affldarit  for  obtolning  a  writ  of  «oifîè- 
"  arrêt  before  Jnâgment  under  the  tenth  aeotion  of  the  ordinance  of  the  Qorenor 
"  and  LegiBlaUTo  Conndl  of  the  ProTince  of  Qnebec,  twenty  eeventh  Qeoife  the 
"  Third,  chapter  four,  or  a  writ  of  capiat  ad  respondendum  under  the  eaid  Act  of 
"  1849,  chapter  fort^two,  in  addition  to  the  aUegatton  that  the  defendant  itper- 
*(  aonaUy  indebted  to  the  plaintiff  in  the  ram  required  by  the  saAà  Aot  or  the  faSd 
"  ordinance,  aa  the  caie  may  be,  it  shall  be  alleged  upon  groonds  tpeeiallT  staled 
**  in  the  affidavit  that  the  defendant  ia  a  trader,  that  he  ia  notoriondy  inad- 
*(  Tcnt,  that  he  haa  reAued  to  oompiomiae  or  arrange  with  hia  erediton,  or  to 
•*makeaeeMionc(eW«nato  them,  or  for  their  beneit,  and  that  he  cootiniMa  to 
**  carry  on  hia  trade,  aueh  debtor  ahall  then  be  held  to  be  about  to  aeerete  hia  gooda 
"  and  chattela  with  intent  to  defraud  hia  creditors  generally,  or  the  pl^tiff  in  parti» 
"  cular,  and  a  writ  of  âamé-arrit  before  judgment  for  attachhig  hia  eatate,  debla 
«and  effecta,  may  iaaue  under  the  aaid  ordinance,  and  a  im<  of  etn>£aa  o^  raa- 
*'  pendinditM  for  arresting  sueh  defoadant,  may  also  iaaue  under  the  aaid  Act" 
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^  cants  depuis  plus  de  trois  mois,  qu'ils  sont  notoirement 
**  insolvables,  qu'ils  ont  refusé  de  compromettre  et  de  s'ar- 
"  ranger  avec  leurs  créanciers,  et  notamment  avec  le  dit 
^*  déposant,  et  qu'ils  continuent  encore  leur  commerce  ;  " 
but,  at  the  same  time,  the  words  ^*  et  qu'ils  ont  même 
*^  caché  ou  recelé  leur  biens  et  eflfets  avec  l'intention  de 
^  frauder  leurs  créasiciers  généralement,  et  en  particulier 
^*  le  déposant,"  have  been  added  in  order  that  the  plaintiff 
making  this  afEidavit,  might  have  the  benefit  of  the  IS 
Vic.  cap.  42. 

Considered  with  reference  to  the  2S  Vic.  cap.  6,  the  affi- 
davit is,  in  my  opinion,  defective.  Under  that  law  a  debtor 
notoriously  insolvent,  and  who  continues  to  carry  on  his 
trade,  must,  if  required,  compromise  or  arrange  with  his 
creditors,  or  make  a  cesnon  de  biens  to  them,  or  for  their 
benefit  ;--^that  is  to  say,  if  required,  he  must  do  either 
one,  or  other  of  those  two  things  ;  but  he  is  not  required 
to  do,  and  Indeed  it  would  be  hardly  possible  for  him  to  do 
both  ;  and^  refusal  to  do  one  of  tbose  things,  without  a  re- 
quest and  a  refusal  to  do  the  other,  would  not  render  him 
liable  to  be  arrested.  Now  the  affidavit  before  us  merely 
idleges  that  Warren  &  Co.,  ^^  ont  refusé  de  compromettre  et 
de  s^arranger  avec  leurs  créanciers^  et  notamment  avec  le  dit 
déposantJ*^  And  it  is  not  alleged,  that  at  the  same  time 
they  so  refused  to  compromise  or  arrange  &c.,  they  re- 
fused also  to  make  a  cession  de  biens. 

As  to  the  second  charge  contained  in  the  affidavit  which 
is  in  these  words  ^^  et  qu'ils  ont  même  caché  ou  recelé 
*^  leurs  biens  et  effets  avec  l'intention  de  frauder  leurs  cré- 
^'  anciers  généralement  et  en  particulier  le  déposant."  I 
diink  it  also  is  insufficient» 

The  law  requires  the  creditor,  taking  out  a  capias  on  the 
ground  that  his  debtor  is  secreting  his  estate,  to  declare 
upon  oath  '^  that  he  hath  reason  to  believe  and  doth  verily 
^  believe,  upon  grounds  to  be  specially  set  forth  in  such  affi^ 
^  davitf  that  the  defendant  hath  secreted  or  is  about  to 
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^^  secrete  his  property  with  intent  to  defraud  his  creditor» 
^^  generally  or  the  plaintiff  in  particular,"  and  the  same 
section  of  the  statute  declares  that  is  shall  be  lawful  fat  the 
Court  or  a  judge  to  order  any  such  person  to  be  discharged 
out  of  custody,  if  it  shall  be  made  to  appear^  on  summary 
petition  and  satisfactory  proof,  that  the  defendant  had  not  se- 
creted, and  was  not  about  to  secrete,  his  property  with  such 
intent. 

It  is  to  be  observed  that  the  statute  throws  the  onus  pro- 
bandi  on  the  defendant  ;  he  must  make  it  appear  by  satiS' 
factory  proof  that  he  was  not  about  to  secrete  his  pn^rty 
with  intent  to  defraud  his  creditors. 

When,  as  the  law  requires,  the  plaintiff  sets  forth  the 
special  grounds  upon  which  the  charge  against  the  defen- 
dant is  made,  the  latter  is  afforded  all  reasonable  facility 
for  making  the  proof  which  the  law  requires  at  his  hands  ; 
but  when  the  grounds  upon  which  the  plaintiff  rests  hin 
belief  are  not  set  forth  in  the  affidavit,  the  defendant  is 
placed  in  a  much  less  favourable  position  than  that  in 
which  he  is  entitled  to  be  under  the  statute  ;  for  instead  of 
rebutting  particular  charges,  he  is  obliged  to  enter  upon  a 
defence  of  his  conduct  generally. 

The  position  of  a  defendant  cannot  thus  be  changed  to 
his  prejudice  ;  by  the  fact  that  the  plaintiff  has  embodied  in 
his  affidavit  an  allegation  which  the  law  does  not  require, 
in  lieu  of  two  allegations  which  the  law  does  require. 

The  law  required  the  plaintiff  lo.  to  declare  that  he  had 
reason  to  believe,  and  verily  did  believe,  that  the  defendant 
was  about  to  secrete  his  property,  and  2o.  to  set  forth  spe- 
cially the  grounds  upon  which  he  entertained  that  beliefr 
but  instead  of  complying  with  the  terms  of  the  statute, 
the  plaintiff  has  contented  himself  wich  swearing,  in  posi' 
tive  terms  it  is  true,  that  the  defendant  had  secreted  his 
estate,  without  entering  into  any  details  whatever  as  to 
the  manner  in  which  this  was  done. 
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The  affidavit  of  the  plaintiiF  is,  in  one  Tespect,  stronger 
than  the  statute  requires,  but,  by  omitting  the  grounds 
of  the  plaintifi's  belief,  and  the  particulars  of  the  fraud 
charged  against  the  defendant,  the  latter  is  deprived  of  an 
advantage  to  which  he  is  entitled  by  the  statute.  And  I 
therefore  am  of  opinion  the  affidavit  is  bad. 

A  creditor  in  the  exercise  of  an  exceptional  and  rigou- 
rous  remedy  ought  hardly  to  be  allowed  to  supply  the  place 
of  an  allegation  required  by  a  plain  statutory  enactment, 
even  by  and  equivalent  allegation,  but  in  this  instance  the 
allegation,  although  in  one  respect  beyond  what  the  law  re- 
quires, is,  in  one  important  particular,  not  equivalent  to  the 
allegation  omitted. 

At  the  time  of  the  argument  it  occurred  to  me  that  the 
first  charge  contained  in  the  affidavit  against  the  defendant 
might  perhaps  be  regarded  as  setting  forth  the  grounds 
upon  which  the  second  charge,  that  as  to  the  secreting,  was 
made — but  if  the  words  of  the  first  charge  are,  as .  I  have 
endeavoured  to  show,  insufficient  to  bring  the  case  within 
the  provisions  of  the  22  Vic.  cap.  6,  they  are  equally  in- 
sufficient to  serve  as  setting  forth  the  grounds  of  the  plain- 
tifi^'s  belief  as  required  by  the  12  Vic.  cap.  42. 

Moreover  the  affidavit  does  not  allege  that  the  first 
charge  sets  forth  the  grounds  upon  which  the  second  charge 
is  made  ;  on  the  contrary  it  speaks  of  the  second  charge  as 
some  thing  over  and  above  the  first  charge — the  words  are, 
"  et  qu'ils  ont  même  caché  ou  recelé  etc.,  etc.,"  For  these 
reasons  we  are  of  opinion  that  the  motion  to  quash  ought 
to  have  been  granted.  * 

The  judgment  of  the  Court  below  is  therefore  reversed. 

Holt  and  Irvine,  for  appellants. 

Duval  and  Taschereau,  for  respondent. 
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^"  A^mTl^IiS!?^'  j     DISTRICT  OP  QUEBEC. 

Before  :--^Si7  L.  H.  LaFontainb,   Baronet,  Chief-Justice 
ATLwnr,  DvYAL  and  Mkrbdith,  Justices. 

DiNNiNGy.  ••.••••.•••.•••»••• ••••»•  AppdlanU 

and 
Douglass, •  ».•••....• •••• .  Respondent. 


Held  :^That  a  purehtaer,  enjoying 
the  property  parchAMd,  a&d  the  rents, 
imieB  and  profit!  thereof,  end  withholding 
the  pvrehaae  mon^,  until  hia  Tendor 
ihall  hare  complied  with  a  judgment 
oondemning  him  to  remove  oertain  oppo- 
•itioni  filed  againit  a  petition  for  ratifi- 
cation of  title,  la  bound  to  pay  hia  rendor 
the  interest  of  the  purchase  money,  as  it 
becomes  due,  CTcn  though  the  latter  may 
hare  failed  to  remore  the  oppositiona  in 
compliance  with  the  judgment  against 


Jugé  :~Qu'un  acquéreur,  en  posssMiM 
de  la  propriété  acquise  et  Jouissant  des 
fruits  et  rcTenua  dficelle,  et  retenant 
le  prix  d'acquiaition  Juaqu'a  ce  que  son 
vendeur  se  soit  oonformé  a  un  jugement 
ordonnant  de  faire  dispaxaitre  certaines 
oppositions  filées  a  une  demande  pour 
lettres  de  ratification,  est  tenu  de  payer 
a  son  vendeur  l'intérêt  sur  le  prix  d'ac- 
quisition, a  son  échéance,  nonobstant 
que  ce  demier  ait  fût  défkut  de  fUre 
dispareStre  les  opporitions  ainsi  qu'il  te 
lui  était  ei)\|oint  par  le  Jugement 


Judgment  rendered  the  13th.  day  of  Junel85^ 

The  respondent,  plaintiff  in  the  Superioi  Court,  brought 
his  action  for  the  sum  of  £450,  being  for  the  interest 
due  in  virtue  of  a  deed  of  sale  bearing  date  the  SSnd 
October,  1856,  whereby  he  sold  the  appellant,  defendant 
below,  a  property  commonly  known  as  "  Mount  Lilac  •*  for 
the  sum  of  £3,500  ;  a  part  of  which,  to  wit,  £500,  the 
appellant  paid  at  the  time  of  the  passing  of  the  deed,,  and 
the  remaining  balance  of  £3000,  he  undertook  to  pay  in 
the  following  manner  ; — ^£500  on  the  1st  day  of  May  then 
following,  and  the  remaining  £2500  in  four  years  from  the 
date  of  the  deed  of  sale,  with  interest,  payable  half-yearly. 
Not  having  paid  i§ny  portion  of  the  remaining  £3000,  the 
respondent  brought  his  action,  for  two  and  a  half 
years  interest,  due  on  the  29ih  April  last.  The  appel- 
lant  pleaded,  in  addition  to  the  general  issue,  by  except 
Hon  temporaire^  that  by  the  deed  of  sale,  the  respondent 
had  guaranteed  him  from  all  troubles^  debts  and  mortgages  ; 
— ^that  having  sold  a  portion  of  the  property  to  one  John  H. 
Galbraith)  the  latter  had  demanded  letters  of  ratification  of 
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title,  against  which  two  oppositions  were  hied,  establishing 
that  the  property  was  hypodiecated  in  favor  of  G.  B.  Hall 
and  his  wife,  in  the  amount  of  £561  5  1,  of  which  £S69 
12  9,  was  for  sales  of  portions  of  the  property  previously 
to  the  sale  by  the  plaintiff  to  the  defendant  ;  and  the  remain- 
ing £291  IS  4,  was  for  that  sale  ;  and  for  another  sum  of 
£2000  founded  on  a  certain  bond  therewith  filed,  in  favor 
of  James  Jeffery  : — That  the  defendant  having  obtained 
permission  to  intervene  in  the  cause,  had  obtained  judg- 
ment condemning  the  plaintiff  to  intervene,  to  cause  a  ces- 
sation of  the  troubles  proceeding  from  the  two  oppositions, 
and  to  take  up  the  cause  both  of  the  said  Henry  Din- 
ning, and  of  the  said  John  H.  Galbraith  ;  and,  in  de- 
fault of  so  doing,  to  indemnify  the  said  Heniy  Din- 
ning and  the  said  John  H.  Galbraith  for  the  demandes 
contained  in  the  oppositions,  and  for  all  judgments  and  all 
sums  for  which  the  opposants  might  be  collocated  on  the 
price  of  the  sale  made  by  Dinning  to  Galbraith  ;  and  to 
indemnify  Dinning  for  all  costs  and  charges  incurred  by 
him  with  regard  to  the  said  two  oppositions  ; — and  that 
he  had  not  complied  with  the  judgment,  nor  caused  the  op- 
positions to  be  removed,  and  that  until  he  did  so  he  could 
not  recover  any  sum  for  principal  or  interest. 

The  respondent  demurred  tp  this  plea,  maintaining  that 
it  contained  no  sufficient  reason  to  justifiy  the  dismissal 
of  the  action,  and  the  Court  below  maintained  the  de- 
murrer and  dismissed  the  exception  temporaire  ;  and  from 
this  judgment,  the  appeal  was  instituted. 

Iryiios,  for  appellant,  now  argued,  that  the  Court  having 
already  decided,  by  its  judgment  in  exparte  Galbraith,  that 
the  oppositions  filed  in  that  cause  constituted  a  trouble 
against  which  the  respondent  was  bound  to  guarantee  the  ap- 
pellant, and  having  condemned  him  to  do  so,  it  was  manifest 
that  until  he  had  complied  with  the  requirements  of  that 
judgment,  he  could  have  no  action  for  the  price  of  sale  ; 
and  that  the  same  argument  would  apply  against  any  demand 
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for  the  interest.  The  eflfect  of  the  judgment  appealed  from 
virtually  was,  to  render  nngatory  the  judgment  previously 
rendered  in  exporte  Galbraifh,  and  to  prevent  the  appellant, 
by  the  acts  of  the  Respondent,  from  recovering  either  the 
principal  or  interest  of  the  price  of  his  sale  to  Galbraith, 
and  to  condemn  him,  at  the  same  time,  to  pay  the  respon* 
dent  the  interest  of  a  sum  of  money  for  which,  at  present, 
he  could  maintain  no  action. 

Bossé,  pour  l'intimé,  maintint,  qu'en  admettant  les  pré- 
tentions de  l'Appelant,  il  était  clair  que  ce  n'était  pas  par  une 
exception  péremptoire  en  droit  temporaire  qu'il  pouvait  les 
faire  valoir,  mais  bien  par  une  exception  dilatoire,  dont  les 
conclusions  auraient  demandé  que  l'action  du  demandeur 
fût  suspendue,  jusqu'à  ce  qu'il  fût  parvenu  à  lever  les  hypo- 
thèques dont  ces  deux  oppositions  demandaient  la  conser- 
vation ;  car  l'intimé  admettait  que  la  somme  de  £3000 
était  due,  et  qu'il  était  convenu  d'en  payer  l'intérêt  semi- 
annuellement,  tel  que  demandé  ;  il  admettait  donc,  que 
Taction  existe,  puisque  le  droit  existe,  mais,  disait-il,  vous 
ne  pouvez  exiger  cet  intérêt  tant  que  vous  n'aurez  pas  fait 
lever  ces  hypothèques  ;  il  fallait  donc  conclure  à  ce  que 
l'action  fût  suspendue  jusqu'à  ce  que  les  hypothèques  fussent 
éteintes,  sauf  à  statuer  sur  la  question  des  frais. 

Que  la  convention  entre  les  parties  obligeait  Dinning  à 
payer  semi-annuellement  l'intérêt  de  cette  somme  de 
£3,000  0  0,  et  la  loi  n'était  pas  moins  expresse  que  leur 
convention,  elle  veut  que  "  les  intérêts  du  prix  cPun  im- 
meuble soient  dûs  de  plein  droit.'^  (1). 

Que  Galbraiih  n'avait  pas  déposé,  et  n'avait  pris  aucune 
procédure  quelconque  depuis  la  production  des  oppositions 
de  Hall  et  de  Jeffery  ;  il  n'avait  obtenu  aucune  condamna- 
tion contre  Dinning,  et  ce  dernier  recevait  probablement  les 
intérêts  que  lui  devait  Galbraith  ;  ces  condamnations  et  ces 


(1)  Bayergîer,  p.  624.  Doa.  421  and  422  .'^-Troplong,  OMitnit  de  Veni*— BdiCkm 
de  1666,  p.  65,  nos.  598,  611  ot  612  :-6  Marradé,  pp.  287  at  288,  art  1653: 
— 1  Condensed  Loaiaiana  Beporta,  pp.  116  and  117. 
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collocations  n'étaient  qn'éventuelleS)  et  tant  que  Dinning 
n'avait  rieïi  payé,  il  ne  pouvait  rien  se  faire  rembourser  par 
son  garant.  Il  voulait  se  soustraire,  non  pas  au  paiement 
du  capital,  qui  ne  lui  éiék  pas  demandé,  mais  au  paie- 
ment des  intérêts  de  ce  capital  ;  suivant  cette  prétention  il 
aurait  ensemble  et  les  intérêts  de  son  prix  d'acquisition,  et 
les  fruits  et  revenus  de  la  propriété,  et  tout  cela  serait  à 
cause  de  ces  condamnations  éventuelles  à  intervenir. 

Que  d'aprèi?  son  exception,  il  n'avait  vendu  qu'une 
partie  de  la  propriété,  il  jouissait  du  reste  sans  trouble,  et 
ne  prétendait  pas  même  qu'il  existait  une  hypothèque  sur 
cette  partie  de  la  dite  propriété  ;  comment  pouvait-il  donc 
dire,  qu'il  ne  devait  rien,  quant  à  présent  ? 

Que  l'exception  n'alléguait  pas  que  les  deux  opposants 
demandaient  des  intérêts  sur  le  prix  de  la  partie  que  Din- 
ning avait  vendue  à  Galbraith,  comment  voulait-il  les  re- 
tenir sur  le  prix  d'acquisition  <le  toute  la  propriété  ? 

Irvine,  in  reply,  contended,  that  the  objection  of  the 
respondent  as  to  the  form  of  the  plea,  was  made  too  late, 
that  he  ought  to  have  urged  it  in  the  Court  below,  even  if 
it  were  well  founded,  but  that  it  was  not  so,  as  an  exception 
temporaire  was  the  proper  plea  to  urge  the  grounds  of  the 
appellant's  defence.  That  the  authorities  cited  did  not 
militate  against  his  position  in  any  way,  as  he  did  not  deny 
that  the  interest  of  the  purchase  money  was  payable 
for  the  enjoyment  of  the  property  ;  but  what  he  main- 
tained was,  (and  this  position  the  authorities  cited  dit  not 
contravene,)  that  Douglass  was  not  entitled  to  it,  until  he 
had  removed  the  troubles  or  oppositions,  as  he  was  bound 
by  the  judgment  to  do. 

Sir  L.  H.  Lafontains,  Bart.  Juge-en-Chef,  après  avoir 
recité  les  faits  de  la  cause,  dit  :  Quant  aux  lods  et  ventes 
dûs  par  Dinning  personnellement  sur  sa  propre  acquisition, 
il  m'est  impossible  de  comprendre,  d'après  ses  propres  al* 
légués,  comment  il  peut  exercer  un  recooro  en  garantie 
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contre  son  vendeur.  L'opposition  de  H&ll  devait  donc  né- 
cessairement être  réduite  à  la  somme  de  £269  12  9  pour 
les  droits  seigneuriaux  accrus  antérieurement  à  cette  ac- 
quisition. • 

Quant  à  la  somme  de  £2000  réclamée  par  Jeffery,  les 
énoncés  de  rexception  sont  bien  vagues,  peut-être  trop 
vagues  pour  que  Pon  puisse  y  voir  l'invocation  de  l'exis- 
tence d'une  hypothèque.  On  se  contente  d'alléguer  un  cer- 
tain cautionnement,  sans  dire  si  c'est  un  cautionnement 
reçu  par  devant  Notaires,  sans  même  en  énoncer  la  date, 
et  sans  dire  par  qui  il  a  été  consenti.  Il  peut  se  faire  qu'il 
s'agisse  d'un  acte  sous  seing  privé,  qui  sait.  Quoiqu'il 
en  soit,  supposant  même  qu'il  soit  question  d'un  caution- 
nement emportant  hypothèque,  et  qu'il  ait  été  consenti  par 
Douglass  antérieurenîfent  à  la  vente  qu'il  a  faite  à  Dinning, 
toujours  est-il,  que  ce  cautionnement  ne  serait  que  d'une 
somme  de  £2000,  et  Dinning  n'allègue  pas  que  cette  sonmie 
porte  intérêt,  non  pluii  que  celle  ci-dessus  de  £269  12  9 
due  à  Hall.  Ces  deux  sonunes^  qui  seules  pourraient 
donner  lieu  an  trouble  auquel  Dinning  se  dit  exposé,  fo^ 
ment  une  somme  de  £2269  12  9.  Et  Dinning  a  encore 
entre  les  mains,  sur  son  prix  d'acquisition  ;  une  somme  de 
£3000.  Déplus,  lui  et^  son  acheteur  jouissent  des  fruits  et 
revenus  des  immeubles  que  Douglass  a  vendus.  Il  est  vrai 
qu'il  est  troublé  paroles  oppositions  de  Hall  et  Jeffery  à 
raison  d'hypothèques  non  déclarées  au  contrat,  et  que,  par 
conséquent,  il  peut  séquestrer  entre  ses  mains  ou  la  totalité 
de  la  somme  de  £3000,  ou  seulement  une  partie  de  cette 
somme,  équivalente  aux  chiffres  des  réclamations  de  Hall 
et  Jeffery.  Sans  entrer  dans  cette  dernière  question  qui, 
quoique  plaidée  à  Taudience,  n'est  pas  celle  que  présente 
l'état  de  la  cause,  qu'il  suffise  de  dire  qu'étant  en  posses- 
sions des  immeubles,  jouissant  des  fruits  et  revenus,  s'il 
peut  retenir  le  prix  de  la  vente,  il  doit  au  moins  payer  les 
intérêts;  l'ancien  droit  et  le  nouveau  droit  français  s'ao* 
cordent  à  imposer  cette  obligation  à  un  acheteur,  plaoé^ 
oomme  l'est  Dinning  vis-à-vis  de  son  vendeur. 
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^  Mai»,  ei^  se  dispensant  de  payer  le  prix,''  dit  Tto^ 
plong,  delà  vente^  no.  611,  l'acquéreur  n'est  pas  moins- 
obligé  de  servir  les  intérêts  ;  il  profite  de  la  vente,  il  ne 
peut  donc  priver  le  vendeur  des  intérêts  auxquels  il  a  droit  ; 
la  loi  a  voulu  tout  simplement  donner  à  l'acquéreur  le» 
moyens  de  pourvoir  à  sa  sûreté  par  la  séquestration  du 
prix  entre  ses  mains  ;  mais  elle  n'a  pas  voulu  que  ce  fût 
pour  kd  une  occasion  de  s'enrichir  aux  dépens  du  vendeur» 
L'acheteur  ne  peut  donc  empêcher  les  intérêts  de  courir 
qu'en  consignant."  Le  jugement  de  la  Cour  Supérieure  est^ 
en  conséquence  confirmé. 

HoLT  and  Irvine,  for  aj^llant. 
Bossé,  for  respondent. 


^^^^Ej^J^^^f^^^^'  \  DISTRICT  DE  QUÉBEC. 

Présents:* — Sir  L.   H.   LaFoivtainb,  BflÉt.,   Juge-en-Cbef, 
Atlwim,  Dutal,  et  Msbedith  Juges. 

OossKLiir, •....••..• •••..•  Appelant 

et 
La  CoMPAonm  nu  Grand  Tronc  ns  Chemin  de 

Fer  du  Canada.  • •  •  •  •  •  Intimé. 


jTigé  :— lo.  Qn'une  promesse  de  vente 
sviTie  de  possesdon,  est  éqniTalente  à 
une  vente  absolue  ;  et  one  oréanoe  hj- 
tMeaire^^oontie  le  rendenr,  créée  subsé- 

Semment  à  telle  promesse  de  vente,  est 
n«l  effet  ^uand  à  la  propriété  nendae» 
2o.  Qae  dans  le  eas  ou  l'aoqnéreur 
porte  une  action  contre  nn  tiers,  auquel 
il  a  revendu  une  portion  de  la  propriété, 
tant  oomme  propriétaire  que  comme  pro- 
eurevr  de  son  vendeur  en  vertu  de  telle 
promesse  de  vente,  Jueement  sera  rendu 
en  sa  faveu»  ;  ei  le  Fait  d'avoir  vendu 
oomme  procureur  de  son  vendeur^  ne 
pourra  allbcter  son  droit  de  réclamer 
X  propriétaire. 


of  sale, 


promise 

u  equivalent  to 
Q  nypotheoary 


Held  :— lo.   That  a 
followed  by  possession,  i 
an  absolute  sale  ;   and  an     ,  _ 
daim,  created  against  the  vêndort  snl>- 
sequentlj  to  such  promise  of  sale,  Îb  ino- 
perative as  against  the  property  so  sold. 

2o.  That  where  such  purchaser  bring» 
an  action  against  a  third  party,  to  whom 
he  has  resold  a.  portion  <»  the  propertv, 
as  well  in  his  quality  of  proprietor,  as  m 
his  capacity  ofattomey  of  his  vendor  un- 
der such  promise  of  sale,  judgment  must 
be  renderâd  in  his  favor  aa  proprietor  ;  and 
his  selling  In  the  capacity  of  attorney 
ot  his  vendor,  cannot  alliBOt  his  right  to 
recover  as  proprietor. 


Jugement  rendu  le  ISèma  jour  de  juin  1859v 


L'action  était  portée  en  la  Cour  Supérieure  pour  le  re« 
couvrement  de  la  sonune  de  £450^  prix  d'un  morceau  ùa 
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lisière  de  terre  que  Pappelant  (demandeur  en  Cour  Infé- 
rieure) alléguait  avoir  vendu  à  l'intimée,  pour  le  passage 
de  son  chemin  de  fer. 

Les  circonstances  sont  comme  suit  : 

En  vertu  d'une  promesse  de  vente  consentie  devant  no- 
taires, par  Etienne  Gosselin,  le  3  août,  1849,  l'appelant 
était  entré  en  possession  d'un  lot  de  terre  décrit  dans  la  dite 
promesse  de  vente.  Par  celte  promesse  de  vente,  Etienne  Gos- 
selin  et  son  épouse  avaient  prorai  et  s'étaient  obligés  envers 
l'appelant,  à  sa  première  demandé,  de  signer  et  exécuter 
en  sa  faveur  un  bon  et  valable  acte  de  vente  du  dit  lot  de 
terre  ;  et  en  considération  de  la  vente  qui  devait  être 
ainsi  exécutée,  l'appelant  promit  et  s'obligeât  payer  diverses 
dettes  dues  par  le  dit  Etienne  Gosselin  ;  cette  promesse  de 
vente  fut  enregistrée  le  7  août,  1849. 

Par  acte  passéafdevant  notaires,  1er  décembre,  1854,  in- 
timé fit  l'acquisition  d'une  portion  du  lot  de  terre.  Ce  der- 
nier acte  était  conçue  en  les. termes  suivants  : — "  François 
^'  Gosselin  de  la  paroisse  de  saint  Laurent,  Isle-d'Orléans, 
"  dans  le  district  de  Québec,  cultivateur,  tant  en  son  nom, 
'*  comme  propriétaire  du  terrain  ci-après  vendu,  en  vertu 
"  d'une  promesse  de  vente  a  lui  consentie  par  Etienne  Gos- 
**  selin,  maintenant  à  Chicago,  dans  les  Etats-Unis  d'Amé- 
"  rique,  charpentier,  que  comme  procureur  dûment  fondé 
^^  du  dit  Etienne  Gosselin,  la  dite  procuration  annexée  à  la 
"  minute  des  présentes."  Le  prix  stipulé  était,  quatre  cent 
cinquante  louis  courant.  Les  conditions  de  payement 
étaient  conçues  dans  les  termes  suivants  :  ^^  Laquelle  dite 
^^  somme  de  quatre  cent  cinquante  louis  du  dit  cours,  la 
"  dite  compagnie. . . .  promet  et  s'oblige  de  payer...  aussitôt 
"  que  le  dit  vendeur  aura  vérifié  qu'il  n'existe  aucune  hy- 
"  pothèque  ou  cause  d'éviction  sur  la  dite  pièce  ou  portion 
*'  de  terre." — Et  c'était  pour  le  recouvrement  de  celte  somme 
de  quatre  cent  cinquante  louis  que  l'appelant  avait  intentée 
l'action  dans  la  Cour  Inférieure.  A  l'appui  de  sa  demande, 
le  demandeur  produisit  son  acte  de  vente  à  la  défenderesse, 
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la  promesse  de  vente,  (son  titre  à  la  totalité  de  la  propriété 
dont  le  terrain  venda  formait  partie)  et  un  certificat  dn  re^ 
gistrateur  constatant  qu'au  moment  de  la  poursuite  il  n'exis- 
tait aucune  hypothèque  sur  le  terrain  en  question,  et  aussi 
un  acte  de  ratification  de  la  vente  à  l'intimée  par  Edouard 
Gosselin,  agissant  pour  Etienne  Gosselin,  en  date  du  ?  fé' 
vrier  1855. 

L'intimée  plaida  à  cette  action  par  une  défense  au  fonds 
enfaiê^  ejt  par  une  exception  en  droit  perpétuelle.  Par  ce 
dernier  plaidoyer  elle  prétendit  que  le  demandeur  n'ayant 
qu'une  promesse  de  vente  du  lot  de  terre,  et  n'ayant  vendu 
qu'en  qualité  de  procureur  d'Etienne  >  Grosselin,  il  ne  pou- 
vait pas  porter  l'action  en  son  propre  et  privé  nom  ;  que 
d'ailleurs,  elle  avait,  depuis  son  achat  payé  le  prix  total  de 
la  vente  à  ceux  des  créanciers  du  dit  Etienne  Gosselîn  qui 
avait  des  hypothèques  sur  le  terrain  en  question  ;  qu'elle 
avait  fait  ces  paiements  à  la  demande  et  requisition  du  de«^ 
rarandeur,  avec  son  approbation  et  conformément  aux  stipu- 
latîons  de  l'acte  de  vente  ;  qu'entre  autres  créanciers  qu'elle 
avait  ainsi  payés,  se  trouvait  Horatio  Nelson  Patton,  auquel 
elle  avait  payé  la  somme  de  £54  7  6,  comme  cessionnaire 
de  Louis  Frechette.  Ce  paiement  était  le  seul  que  l'appelant 
contestait  en  Cour  Inférieure,  Cette  créance  de  Patton  pro- 
venait d'un  jugement  que  le  dit .  Louis  Frechette  avait  ob- 
tenu contre  le  dit  Etienne  Gosselin  devant  la  Cour  du  Banc 
de  la  Reine,  siégeant  à  Québec,  le  22  octobre,  1849  -, 
enregistré  le  25  novembre,  1854. 

L'appelant  admit  par  ses  réponses  sur  fails  et  articles 
qu'il  avait  donné  son  consentement  aux  paiements  de» 
dettes  portant  hypothèques  sur  le  terrain  en  question,  mai» 
il  nia  positivement  qu'il  avait  aucunement  consenti  aux 
paiement  de  la  créance  de  £54  7  6,  due  en  vertu  du  juge- 
ment ci-haut  mentionné  ;  et  dit  que  ce  paiement  avait  été 
fait  hors  de  sa  connaissance.  Le  nommé  Patton,  examiné 
comme  témoin,  dit  v 
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^*  La  somme  qui  était  dne  à  Louis  Frechette,  elccèdait 
^  la  balance  qui  revenait  au  demandeur,  et  Guay  avait 
^^  commencé  à  préparer  deux  quittances,  l'une  en  favenr 
^^  de  la  compagnie  pour  balance  de  son  prix  d'acquisition^ 
^^  et  l'autre  en  ma  faveur,  comme  ayant  acquis  le  surplus 
^^  <lu  lerrain  en  question  ;  mais  ensuite  il  s'est  déterminé  i 
^^  faire  un  transport  en  ma  faveur,  en  par  moi  donnant 
^^  une  quittance  à  la  compagnie.  Quand  cela  a  été  décidé, 
^  le  demandeur  était  présent*  ^Pavais  une  liste  des  fay* 
^'  pothèques  sur  la  propriété  en  question,  «t  Thypothèque 
^^  du  nommé  Frechette  apparaissait  sur  cette  liste  ainsi 
^^  que  les  autres."  Interrogé  à  l'effet  de  savoir  si  Rappelant 
avait  approuvé  ce  paiement,  il  répondit  ;— que  l^pelant 
n'avait  rien  dit,  mais  qu'il  était  présent  ;  qu'il  n'avait  rien 
dit  pour  la  dette  de  Frechette,  pas  plus  que  pour  celles  «des 
autres  qu'il  avait  aussi  payées.  l 

La  Cour  Inférieure  renvoya  l'action  du  demandeur.  Ce 
jugement  est  conçue  dans  les  termes  suivants  ^ — 

•  <^  Considérant  qu'il  est  dûment  constaté  par  la  preuve 
^^  en  cette  cause  que  la  défenderesse  a,  avant  l'institution 
'*^  de  Paction  en  cette  cause,  payé  et  acqutité  les  dettes 
*•*  mentionnées  en  son  exception  péremptoire  en  droit  per- 
*^  pétuelle  filée  en  cette  cause  :  considérant  que  les  sus- 
'^^  dites  dettes  étaient  les  dettes  de  Etienne  Gosselln  ci-de- 
^'  vaut  propriétaire  tie  l'immeuble  vendue  à  la  défenderesse 
**  en  vertu  de  l'acte  de  vente  du  premier  décembiB  mil 
**  huit  cent  cinquante  quatre,  et  sur  lequel  acte  Paction  du 
^^  demandeur  est  fondée  :  considérant  que  ces  dettes 
^<  étaient  des  dettes  hypothécaires  qui  aifectaienl  et  hypothé- 
<*  quaient  le  susdit  immeuble,  et  que  les  titres  créant  icelles 
^  hypothèques  étaient  dûment  enregistrés  où  est  situé  le 
^^  dit  immeuble  :  considérant  que  le  demandeur  admiet  par 
**  ses  réponses  aux  interrogatoires  sur  faits  et  articles  qu'il 
**  a  consenti  que  les  dettes  hypothécaires  sur  le  dit  immeuUe 
^*  fussent  payées  par  la  défenderesse  ;  considérant  que  le 
^<  dit  demandeur  admet  par  ses    dit^s  réponses  que  le 
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*'  dit  Etienne  Oosselin  ne  lai  a  jamais  consenti  nn  acte  de 
^^  vente  du  sus-dit  immenblé  :  considérant  qu'il  résulte  de 
^^  la  preuve  en  cette  cause  que  le  demandeur  et  le  dit 
^^  Etienne  Grosselin  n'ont  jamais  considéré  la  promesse  de 
^^  vente  en  date  du  trois  aoât  mil  huit  cent  quarante  neuf^ 
'^  comme  équivalant  à  une  vente,  renvoie  la  présente  ac* 
^'  tion  avec  dépens.'^  Et  c'est  de  ce  jugement  qu'un  appel 
fut  institué. 

Lanolois,  pour  Tappelaiyt,  maintint,  que  la  décision  de 
la  cause  dépendait  de  la  solution  des  trois  propositions  sui- 
vantes ; 

lo.  La  promesse  de  vente  par  Etienne  Oosselin  au  de<- 
mandeur,  en  date  du  3  août  1849,  est-elle  équipolente  à 
vente  ?  Le  demandeur,  en  vertu  de  cet  acte  et  de  sa  pos- 
session, était-il  seul  et  unique  propriétaire  du  terrain  en 
question,  le  1er  décembre  1854  f  Et  avait-il  alors  le  droit 
de  le  vendre  pour  son  propre  compte  ? 

Qu'en  donnant  à  l'acte  intitulé  promesse  de  vetUe^  dont-il 
s'agissait  en  cette  cause,  une  interprétation  libérale  et  ef- 
fective, Ton  se  convaincrait  que  cet  acte  contenait  une  vente 
absolue.  Qu'en  effet  le  dit  acte  contenait  tout  ce  qui  était 
nécessaire  pour  constituer  le  contrat  de  vente.  Le  prix, 
la  chose,  et  le  consentement,  ces  conditions  qui^suffisaient 
pour  constituer  le  contrat  de  vente  s'y  trouvaient.  L'é* 
pouse  du  vendeur,  Etienne  Gosselin,  renonçait  tunt  pour 
elle  que  pour  ses  enfants  à  son  douaire,  et  cela  sans  ré* 
serve,  et  pour  av&ir  son  efiet  de  suite,  tout  comme  dans  les 
contrats  de  vente  ordinaire. — ^^  Le  dit  Etienne  Gosselin  et 
^  son  épouse,  tant  pour  eux  que  pour  leurs  ayants  cause,  s'o- 
^^  bligent  solidairement  en\^rs  le  dit  aoquéreur  et  ses  ayani 
^^  cause^  de  leur  signer  à  demande  un  bon  et  valable  titre  de 
^^  ventey  quitte  etc.^  Que  la  vente  dans  cet  acte  étcdt  donc 
parfaite  ;  il  n*y  avait  aucune  clause  résolutoire,  aucune  cir- 
constances ou  condition  dont  elle  dépendait.  Que  l'autre  titre 
devait  être  signé  par  Etienne  Gosselin  et  son  épouse  à  la  de- 
mande du  demandeur  on  de  ses  ayants  cause^  c'est-à-dire  à 
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leur  volonté.  Que  si  donc  le  demandeur  avait  été  salis- 
fait  de  ce  titre,  savoir,  de  cet  acte  intitulé  promesse  de  uente  ; 
s'il  avait  joui  paisiblement  en  vertu  de  cet  acte,  quel  intérêt 
avait  la  défenderesse  de  se  prévaloir  d'une  faculté  personnelle 
au  demandeur  qu'il  avait  le  droit  d'exercer,  si  elle  lui  était 
nécessaire.  Les  parties  considéraient  donc  cet  acte  comme 
contenant  une  vente  absolue,  autrement  le  demandeur  ne 
serait  obligé  au  paiement  que  lorsque  le  contrat  de  vente 
aurait  été  fait  et  exécuté.  Il  y  avait  une  charge  imposée  au 
demandeur  5  celle  (Pentretenir  les  baux.  Si  cet  acte  n'était 
pas  une  vente  absolue,  il  n'aurait  pas  eu  l'effet  de  résilier  les 
baux  à  loyer,  la  vente  seul  ayant  cet  effet.  Enfin  le  dît 
Etienne  Gosselin  s'était  réservé,  pour  sûreté  de  l'accomplis- 
sement des  obligations  du  demandeur,  savoir,  du  paiement 
du  prix  de  vente,  Thypothèque  de  bailleur  de  fonds,  et, 
eomme  sanction  et  cojafirmation  de  ce  contrat  de  vente, 
l'acte  avait  été  enregistré  le  7  août,  1849,  trois  jours  après 
son  exécution. 

2o.  Le  jugement  ci-haut  mentionné  en  date  du  12  oc- 
tobre 1849,  et  enregistré  que  le  25  novembre  1854,  obtenu 
psur  Louis  Frechette  contre  Etienne  Gosselin,  portait-il,  le 
1er  décembre  1854,  hypothèque  sur  le  lot  de  terre  venda 
par  le  demandeur  à  la  défenderesse  ? 

Que  lorsque  ce  jugement  avait  été  rendu,  le  dit  Etienne 
Grosselin  avait  cessé  d'être  saisi  et  en  possession  du  lot  de 
terre  en  question.     Qu'il  Tavait  aliéné  en  faveur  du  deman- 
deur par  l'acte  de  promesse  de  vente  passé  le  3  août  1849, 
et  enregistré  le  7  du  mêçie  mois.     Suivant  les  dispositions 
de  la  seetion  30,  de  la  4e  Victoria,  Chapitre   30  ;  ordon- 
nance établissant  les  bureaux  d^enregistrementy  etc......  ce 

jugement  contre  Etienne  Gosselin  n'avait  pas  conféré  d'hy- 
pothèque à  Louis  Frechette  su/la  propriété  dont-il  s'agis- 
sait. Que  d'ailleurs,  d'après  la  première  section  de  la 
même  ordonnance,  ce  jugement,  pour  conférer  une  hypo- 
thèque à  l'encontre  du  demandeur,  devait  être  enregistré 
avant  l'enregistrement  du  titre  du  demandeur  à  la  propriété 
dont-il  s'agissait  lequel  avait  été  enregistré  le  7  août  1849r 
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So.  ^^  Y  a-t-il  dans  la  cause  preuve  légale  que  le  de- 
mandeur ait  consenti  au  paiement  à  Horatio  Nelson  Patton, 
comme  cessionnaire  de  Louis  Frechette,  de  cette  somme 
de  £54  7  6,  qui  fait  toute  la  difficulté  en  cette  cause,  et  qui 
était  due  au  dit  Louis  Frechette,  par  Etienne  Gosselin,  en 
vertu  du  jugement  ci-haut  mentionné  ?  " 

Que  cette  preuve  ne  pouvait  se  faire  par  témoins  sans  un 
commencement  de  preuve  par  écrit,  et  que  le  demandeur 
sur  faits  et  articles  niait  positivement  y  avoir  consenti,  qu'il 
n'y  avait  dans  ses  réponses  aucun  commencement  de  preuve 
par  écrit,  ce  consentement  d'ailleurs  n'était  prouvé  que  par 
Patton,  témoin  intéressé,  suivant  qu'il  était  démontré  en 
la  cause.  Dans  tous  les  cas,  un  seul  témoin  ne  suffisait 
pas  pour  établir  ce  consentement. 

Angers,  pour  l'intimé,  observa. — Que  le  jugement  de 
Frechette  contre  Qosselin  avait  été  enregistré  le  vingt  cinq 
novembre  1854,  c'est-à-dire,  environ  cinq  jours  avant  la 
vente  faite  à  la  compagnie.  Que,  suivant  les  prétentions 
de  la  compagnie,  ce  jugement  affectait  hypothécairement 
l'immeuble  à  elie  vendu,  parce  qu'il  était  encore  la  propriété 
d'Etienne  Qosselin-,  que  la  promesse  de  vente  n^avait  pas 
été  suivie  de  l'exéeution  d'un  acte  de  vente  ainsi  qu'il  en 
avait  été  convenu  entre  les  parties,  que  c'était  ainsi  que 
Etienne  Qosselin  et  François  Qosselin  avaient  envisagé 
leur  position,  ce  qui  résultait  de  la  qualité  prise  par  Fran- 
çois Qosselin  dans  l'acte  de  vente,  et  de  la  procuration  an-^ 
nexée  àicelui  produit  à  l'enquête  par  la  compagnie  ;  que 
François  et  Etienne  Qosselin  considéraient  que  la  vente 
n'avait  pas  reçu  son  exécution,  résultait  encore  de  l'acte 
de  ratification  du  7  février  1853.  Que  le  jugement  de  Fre- 
chette contre  Etienne  Qosselin  apparaissait  au  bureau  d'en- 
registrement comme  affectant  l'immeuble  vendu.  Que  par 
Pacte  de  vente  la  compagnie  ne  de\-ait  payer  qu'après  que 
le  demandeur  aurait  fait  disparaître  les  hypothèques  qui 
aiiectaient  l'immeuble  vendu;  subséquemment  il  fut  con- 
venu entre  François  Qosselin  et  la  compagnie,  représentée 
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par  H.  N.  Patton,  que  les  dettes  hypothécaires  qui  appap 
raissaient  contre  Pimraeuble  seraient  payées  à  même  les 
deniers  dûs  par  la  compagnie.  Que  la  compagnie  avait 
encore  entendu  le  nommé  Louis  Frechette  qui  avait  admis 
avoir  reçu  le  montant  du  jugement.  Il  était  nécessaire 
d'observer  que  tout  le  montant  du  jugement  de  Frechette 
n'avait  pas  été  payé  avec  les  deniers  de  la  compagnie  qui 
se  trouvaient  épuisés  par  le  paiement  de  dettes  antérieures, 
mais  qu'une  partie  avait  été  payée  par  Patton  lui-même 
qui  avait  acquis  une  portion  du  même  immeuble  des  frères 
Gosselin,  ce  qui  expliquait  la  raison  du  transport  du  juge- 
ment fait  à  Patton,  et  la  quittance  donnée  par  Patton  à  la 
compagnie.  Que  supposant  que  le  demandeur  avait  eu  pos- 
session de  ce  terrain  après  la  promesse  de  vente,la  question 
qui  se  soulevait  était  de  savoir  si  la  promesse  de  vente  suivie 
de  possession,  est  une  preuve  que  la  promesse  avait  reçu 
son  exécution  ;  en  général  la  promesse  de  vente  suivie  de 
possession  était  une  présomption  que  la  vente  avait  été  en- 
suite exécutée,  mais  ce  n'était  après  tout  qu'une  présomption 
qui  devait  s'évanouir,  si  la  preuve  du  contraire  était  établie, 
comme  dans  le  cas  actuel  ;  et  cette  présomption  n'existerait 
midme  pas,  s'il  y  avait  dans  la  promesse  une  stipulation, 
quUl  serait  passé  entre  les  parties  un  véritable  acte  de  vente, 
car,  dans  ce  cas,  l'exécution  de  la  promesse  dépendrait  de 
la  confection  réelle  de  cet  acte.  Que  dans  la  présente  cause 
les  réponses  du  demandeur,  la  vente  même,  la  ratification 
qu'il  en  avait  fait  faire,  le  consentement  qu'il  avait  donné  de 
payer  les  dettes  hypothécaires  qu'il  avait  entrepris  de  pi^yer 
ïuirmême  avant  d'obtenir  un  titre,  tout  indiquait  et  établissait 
que  la  promesse  de  vente  n'avait  pas  été  mise  a  exécution, 
que  la  propriété  n'était  pas  sortie  des  mains  d'Etienne  Gos- 
selin, et,  en  conséquence,  avait  été  frappée  d'hypothèque 
par  l'enregistremeat  du  jugement  de  Frechette.  Que 
l'effet  de  la  promesse  de  vente  était  celui  indiqué  plus  haut, 
et  la  maxime  que  ^^  la  promesse  de  vente  équivaut  à  la 
vente,"  devait  s'entendre  dans  le  sens  limité,  tel  qu'énoncé 
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plus  haat.  (1)  Qae  le  demandeur  avait  voulu  s'étayer  de  ce 
qne  la  piomesse  de  vente  avait  été  enregistrée  quelques 
jours  après  sa  passation,  mais  que  l'enregistrement  n'avait 
jamais  eu  l'effet  d'opérer  par  lui  seul  la  transmission  de  la 
propriété,  cela  ne  pouvait  avoir  lieu  que  par  les  clauses  et 
stipulations  contenues  au  contrat,  qui  ne  recevait  aucune 
extension  par  le  fait  de  l'enregistrement  ;  si  la  promesse 
de  vente  n'avait  pas  elle-même  transmis  la  propriété,  la 
publicité  donnée  à  cet  acte  ne  pouvait  avoir  cet  effet.  Que 
ta  Cour  Supérieure  ayant  reconnu  les  principes  de  droit 
énoncés  plus  haut  comme  ceux  qui  devaient  régler  la  ma- 
tière, son  jugement  devait  être  confirmé. 

Sut  L.  H.  LâjroiTFAiNE,  Bart.  Juge-en*Chef.-^Le  1er  dé- 
cembre 1854,  le  demandeur  vend  à  la  compagnie  du  Grand 
Tronc,  un  certain  terrain  situé  à  la  Pointe  Levy,  pour  le 
prix  de  £450,  stipulé  payable,  "  aussitôt  que  le  vendeur 
aura  vérifié  qu'il  n'existe  aucune  hypothèque  ou  cause  d'é- 
viction." Les  conclusions  de  la  demande  sont  pour  le 
pcdement  d^  cette  somme,  mais  les  parties  s'accordent  à 
dire  que,  dans  le  fait,  il  ne  s'agit  que  d'une  balance  de 
£U  7  6. 

lie  terrain  en  question  faisait  partie  d'un  emplacement 
que  le  demandeur  prétend  avoir  acquis  de  son  frère  Etienne 
Gosselin  et  sa  femme,  qui  habitent  maintenant  aux  Illinois. 
Le  titre  de  cette  acquisition  est  intitulé  promesse  de  vente  ; 
il  est  du  S^  aoât  1849,  et  a  été  enregistré  le  7  du  même  mois. 
Toute  la  question  est  de  savoir  si  cet  acte  a  eu  un  effet 
Ininslatif  de  propriété.  Je  n'hésite  pas  à  me  prononeer 
dans  l'affirmative.  Le  prix  a  été  déterminé,  consistant  dans 
le  paiement  à  faire  de  certaines  créances  indiquées,  et  le 
demandeur  a  pris  possession  en  qualité  de  propriétaire.  Or, 
c'est  une  jurisprudence  bien  établie  qu'en  pareil  cas  une 
telle  promesse  de  vente  équivaut  à  vente.  Sous  l'empire  de 
la  tenure  seigneuriale  qui  existait  à  l'époque  de  l'acte  en 


(l)  Tourner,  toL  9.  noi.  91,  92.  93  $-Oi7ot»Bép.VtiboIiodi«t  Y«Blif»p.  604^ 
JMUr,  VwU,  ^  4Î6  s-PabIj»  é^f.  10,  ptga  131 
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question,  nul  donte  qn*il  n'y  ait  eu  lieu  an  profit  de  lodt 
et  ventes.  L'on  sait  que  les  parties,  et  même  plusieurs  no^ 
taires,  s'étaient  imaginés  qu'en  employant  le  xnot  promesse 
de  vente,  ils  assuraient  l'exemption  des  droits  seigneuriaux. 
C'était  tout  simplement  une  erreur* 

Il  est  vrai  qu'en  vendant  au  Grand  Tronc,  François  Gos- 
selin  l'a  fait  en  déclarant  q^e  c'était  "  tant  en  son  nom 
comme  propriétaire  du  terrain  en  vertu  d'une  promesse  de 
vente  à  luf  consentie  par  Etienne  Gosselin,  alors  à  Chicago, 
dans  les  Etats-Unis  d'Amérique,  que  comme  procureur  dû- 
ment fondé  du  dit  Etienne  Gosselin."  Cette  qualité  de  pro- 
cureur n'affaiblissait  en  rien  son  droit  de  propriété,  qu'il 
affirme  en  premier  lieu,  et  qui  est  reconnu  par  la  com- 
pagnie dans  son  acte  même  d'acquisition  :  ^^  de  laquelle 
dite  terre  ou  plus  grande  étendue  de  terre,"  y  est-il  dit,  ^^  la 
dite  partie  de  première  part  est  en  possession  à  titre  de  frth 
priétaire  par  des  titres  bons  et  valables." 

Outre  Tobligation  que  le  demandeur  contractait,  par  la 
dite  prétendue  promesse  de  vente,  de  payer  certaines  oré- 
ances  indiquées,  obligation  dont  son  frère   pouvait  exiger 
de  lui  l'accomplissement,  il  s'était  encore  soumis  à  celle 
d'entretenir,  pendant  toute  sa  durée,  un  certain  bail  à  rente 
foncière  fait  d'une  partie  du  terrain  par  le  dit  Etienne  Gos^ 
selin  au  nommé  James  Tibbetts,  et  ce  '*  bien  entendu," 
ainsi  quil  est  stipulé  en  la  dite  promesse,  "que  la  rente 
annuelle  mentionnée  au  dit  bail,  tant  échue  qu'à  écheoir, 
appartiendra  à  lui  la  dit  François  Gosselin  et  ses   ayants 
cause,  et  en  sera  le  vrai  cessîonnaire   au  moyen  des  pré- 
sentes!"   Il  y  a  donc  eu,  dès  Te  moment  de  ta  signature  de 
l'acte,  translation  de  propriété  quant  à  la  dite  rente   fon- 
cière ;  ce  qui  n'aurait  pu  être  le   cas,  si  l'a  promesse  de 
vente  est  telle  que  la  partie  défenderesse   la  prétend  être. 
Il  y  a  de  plus,  la  clause  suivante  :  "  Et  pour  sûreté  de  la 
pleine  et  entière  exécution  des  charges  et  obligations  sus- 
mentionnées, de  la  part  du  dit  François  Gosselin  envers  le 
dit  Etienne  Gosselin  et  son  épouse,  eux  les  dits  Etienne 
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Gosselia  et  son  épouse  se  réservent  (et  non  pas,  se  réser- 
veront^ ils  s'expriment  au  présent,  et  non  au  futur  ;)  se  ré- 
servent le  privilège  de  bailleur  de  fonds  sur  les  dites  pré- 
misses, car  ainsi  a  été  convenu  et  accepté  entre  les  dites 
parties."  Un  propriétaire  seul  peut  *consti tuer  une  hypo- 
thèque. Le  privilège  de  bailleur  de  fonds  n'appartient 
qu'à  celui  qui  aliène  sa  propriété.  Il  est  évident  que,  du 
moment  de  la  passation  de  l'acte,  Etienne  Gosselin  ne  le 
regardait  plus  que  comme  un  bailleur  de  fonds  dont  il  con- 
servait seulement  le  privilège,  mais  rien  d«  plus.  Il  y  avait 
donc  dès  ce  moment  aliénation  parlaite  du  domaine  de 
propriété. 

La  défenderesse  a  payé  des  créances  hypothécaires  par 
Pentremise  du  nommé  Horatio  Nelson  Patton,  son  agent, 
de  manière  à  réduire  la  balance  du  prix  de  vente  à  la 
somme  de  £54  7  6,  la  seule  qui  soit  en  contestation. 
Voici  en  quoi  consiste  la  difficulté  soulevée  quant  à  cette 
somme. 

Le  22  octobre  1849,  le  nommé  Louis  Frechette  a  obtenu 
un  jugement  contre  le  dit  Etienne  Gosselin  et  trois  autres 
individus,  pour  une  somme  de  £58  10  4,  avec  intérêt  du 
18  août  1849,  et  les  dépens.  Frechette  en  a  fait  un  trans- 
port au  dit  Hoiatio  N.  Patton.  L'intimée  invoque  ce  trans- 
port comme  étant  du  2  décembre  1854.  Cette  date  est  en 
effet  écrite  au  dos  du  transport  ;  mais  le  corps  de  l'acte, 
porte  celle  du  2  novembre  1854.  Puis  le  2  décembre  1854, 
M.  Patton,  qui  a  les  deniers  entre  les  mains,  se  présente  chez 
un  notaire,  y  fait  faire  une  quittance  dans  laquelle  il  déclare 
qu'il  a  reçu  de  la  compagnie  la  dite  somme  de  £54  7  6, 
en  aecompte  de  sa  créance  hypothécairey  et  comme  étant  la 
balance  que  la  compagnie  redevait  sur  son  prix  d'acquisi- 
tion. C'est  ce  paiement  que  la  défenderesse  cherche  à 
faire  valoir.  Or,  il  n'y  a  pas  d'hypothèque  sur  le  ter- 
rain en  question  pour  la  surêté  de  cette  créance.  Le  juge- 
ment obtenu  par  Frechette  n'a  été  enregistré  que  le  25 
novembre  1854,  et  son  débiteur,  Etienne  Gosselin,  avait 


326 

cessé,  dès  le  S  août  précédent,  d'être  saisi  et  en  possessitm 
de  l'immeuble.  Dans  ce  cas,  aux  termes  de  Pordoonance 
concernant  l'enregistrement  des  actes  et  procédures  judi- 
ciaires, l'enregistrement  du  jt^ment  de  Frechette  n'a  po 
frapper  d'hypothèqueTimmeuble  dont  il  s'agit  ;  et  Fran- 
çois Oosselin  ne  s'étant  pas  obligé  an  paiement  de  ce  juge- 
ment, ne  doit  pas  être  tenu  de  subir  la  déduction  de  la  dite 
somme  de  £54  7  6. 

Pour  ce. qui  est  de  f  admission  de  la  preuve  testimoniale, 
fondée  sur  ce  que  les  réponses  du  demandeur  aux  inteno- 
gatoires  sur  faits  et  articles  formaient  un  commencement 
de  preuve  par  écrit,  cette  admission  ne  pouvait  être  justifiée 
qu'en  autant  que  Frechette  aurait  eu  une  hypothèque  sur 
l'immeuble  en  question,  car  le  demandeur  n'a  fait  d'avea 
que  relativement  aux  créances  hypothécaires  sur  le  terrain, 
Frechette  n'ayant  pas  d'hypothèque,  la  preuve  testimoniale 
dont  il  s'agit,  ne  peut  lui  servir.  Du  reste,  ccàisistant  dans 
le  témoignage  d'un  témoin  grandement  intéressé  dans  le 
sort  de  cette  cause,  cette  preuve  eut  été  tout-à-fait  insti& 
sante. 

Tout  considéré,  je  émis  d'opinion  que  le  jugement  doit 
est  appel  doit  être  infirmé. 

Jugement  de  la  Cour  Inférieure  infirmé. 

Casault  et  Lanojlois,  pour  l'appelant. 

LixisvBS  et  ANGxas,  pour  l'intimée. 
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No.  2433. 


SUPERIOR  COURT.— MONTREAL. 
Before  : — Smith,  Justice. 
Malo, Plaintiff. 


vs. 


WuBTKLB, Defendant 


In  ftn  ftotion  on  »  promissory  note 
Against  the  defendant,  na  one  aS  a  firm,  the 
payees  and  indorsers  of  the  note,  it  ap- 
peared that  the  plaintiiF  had  disoonnted 
fbr  the  firm  the  note  with  two  other  notes 
made  in  their  favor,  and  retained  as  the 
diaoonnt  an  amonat  eqnal,  on  the  three 
dotes,  to  upwards  of  6u  per  oent  per  an- 
onm  ;  the  defendant  pleaded  nsary,  and 
that  the  exoess  of  interest  oyer  6  per 
eent  should  be  dednoted  from  the  note 
•nod  on,  *tfae  two  others  harinc  been  paid 
In  ftill. 

Held:— That  the  plea  oonld  not  be 
maintained  :  Ist.  inasmuch  as  the  defen- 
dant had  not  established  the  preoise  excess 
ratained  over  the  legal  interest  on  the 
aote  in  suit,  and  2nd.  because  the  defen- 
dant's firm  were  indorsers  of  the  notes,  and 
tbe  two  notes  might  have  been  paid  by 
tlie  makers  and  not  by  the  indorsers. 


Dans  nne  action  sur  un  billet  promis- 
soire  contre  im  défendeur,  oomme  l'un 
de  plusieurs  associés,  créanciers  et  endos- 
seurs du  billet,  il  apparat  que  le  deman- 
deur avait  escompté  le  billet  en  question 
avec  deux  autres  billets  faits  en  leur  fa- 
veur, ei  avait  retenu  eomme  escompte 
sur  les  trois  billets,  un  montant  excédant 
60  pour  cent  par  année  ;  le  défendeur 
plaida  usure,  et  que  l'intérêt  excédant  6 
par  cent  devait  àtre  déduit  sur  le  billet 
sur  lequel  l'action  était  intentée,  les  dons 
autres  ayant  été  payés  en  entier. 

Jugé:--Qae  le  plaidoyer  ne  pouvait 
être  maintenue  :— lo.  parce  que  le  dé- 
fendeur n'avait  pas  établi  le  montant  au 
Juste  excédant  l'intérêt  légal  retenu  sur 
le  billet  en  auestioo,  et  2o.  paroeque  la 
société  dont  le  défendeur  était  membre 
était  endosseur  des  billets,  et  que  les 
deux  billets  pouvaient  avoir  été  payés 
par  les  faiseurs  d'ioeux  et  non  par  les  en- 
dosseurs. 


Jadgment  rendered  the  30th.  June,  1869. 

The  action  brought  was  to  recover  the  amount  of  a  pro- 
missory note  made  by  one  Williamson  in  favor  of  Messrs. 
Patterson  and  Wurtele,  payable  seven  months  from  date, 
and  by  them  indorsetd  to  the  plaintiff. 

The  plea  set  up  that  there  was  only  the  sum  of  £21  1  6 
due  the  plaintiff  on  the  note  in  question. 

That  the  note,  with  two  other  notes  filed,  in  favor  of  the 
said  firm,  and  amounting  in  all  to  £148  12  3,  had  been  dis- 
counted by  the  plaintiff  for  the  defendant's  firm  on  the  24 
December,  1855,  andonly  £110  paid  over,  the  balance  ha- 
ving been  retained,  and  that  the  plaintiff  usuriouely  and  cor- 
ruptly took  interest  at  the  rate  of  62|  percent  on  the  amount 
of  the  three  notes.  That  two  of  the  notes  had  been  retired 
and  paid  in  full,  and  that  the  defendant  had  a  right  to  de 
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duct  the  excess  of  interest  from  the  note  sued  npon.    An- 
swer and  replication  general. 

The  evidence  for  the  defence  consisted  of  the  plaintiffs 
answers  on  interrogatories  sur  faits  et  articles  which  ad- 
mitted the  facts  relied  upon. 

Smtth,  Justice. — This  action  is  to  recover  the  amount 
of  a  promissory  note,  the  plea  sets  up  that  the  note  in  ques- 
tion with  two  other  notes  in  favor  of  the  firm  of  Patterson 
and  Wurtele  were  discounted  by  the  plaintiff  on  a  day 
mentioned  for  the  firm,  and  that  interest  was  taken  at 
the  rate  of  over  60  per  cent  per  annuuij  as  appears  by  a 
statement  filed,  and  that  jugdment  can  only  be  rendered  for 
£21.  The  answers  of  the  plaintiff  on  interrogatories 
surfaits  et  articles,  admit  the  facts  alleged.  The  defendant 
relied  on  the  case  of  Nye  and  Malo,  (1)  in  appeal,  to  shew 
that  the  excess  of  interest  can  be  set  ofi*  and  deducted  from 
the  debt  by  way  of  compensation.  HoW  far  this  Court  is 
bound  by  a  decision  of  the  Court  of  appeals,  where  there  is  a 
difference  of  opinion  in  that  Court,  is  a  question  which  I  am 
not  called  upon  now  to  decide.  I  find  the  facts  in  this  case 
are  different  from  the  facts  in  the  case  of  Nye  and  Malo. 
In  Nye's  case  there  were  several  renewals  of  notes,  cmdthe 
doctrine  held  by  the  majority  of  the  Court  of  appeals,  that  the 
defendant  could  go  back  and  open  up  transactions  extending 
over  a  series  of  years,  and  set  up  the  excess  of  interest,  was 
certainly  going  far.  But  here  the  plaintijff  discounted  at  one 
time  three  notes  for  the  defendant's  firm,  and  handed  over 
£110,  keeping  back  £38  by  way  of  discount.  Now  it  was 
not  shewn  on  which  of.  the  three  notes  the  usurious  interest 
was  taken.  It  might  have  been  on  the  note  now  sued  on,  or 
it  might  have  been  on  one  or  both  of  the  other  two  notes. 
I  hold  this  to  be  fatal.  The  defendant  must  shew  the  pre- 
cise amount  taken  above  the  six  per  cent  on  the  note  in  suit. 
It  is  well  known  that  error  in  this  respect,  even  to  the  ex- 
tent of  a  farthing,  wouid  be  fatal  by  the  english  Law,    On 


(I)  7  L.  0.  Sep.  p.  406. 
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this  ground,  and  on  the  ground  also  that  the  defendant's  firm 
were  indorsers  of  the  notes  paid,  which  may  have  been  paid 
by  the  makers  and  not  by  them,  I  am  against  the  defen- 
dant. It  is  idle,  if  the  transactions  of  years  are  to  be  en- 
tered into,  to  say  there  is  no  penalty  on  parties  taking  over 
six  per  cent  interest.  An  action  would  lie  for  29  years,  for 
monies  so  taken  or  paid.  But  however  this  may  be,  the 
present  case  is  not  identical  with  the  case  cited  and  judg- 
ment must  go  for  the  amount  demanded. 

Judgment  :  ^^  Considering  that  the  said  plaintiff  hath 
^^  proved  the  material  allegations  of  his  said  action,  and  that 
"  the  defendant  hath  failed  to  establish  the  material  allega- 
"  tions  of  his  said  plea.  The  Court  doth  over  rule  the'  same, 
"  and  condemns  the  said  defendant  to  pay  the  said  plaintiff 
^^  the  sum  of  £54  9  0,  current  money  of  the  province  oi 
'^  Canada,  amount  of  the  promissory  note  &c. 

Chsrrier,  Dorion  and  Dorion,  for  plaintiff. 

H.  &  H.  RoBSRTSoir,  for  defendant. 
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SUPERIOR  COURT.— MONTREAL, 
Before  : — SatiTH,  Justice. 

ÎBovBBMAv^  el al.^ ••.•••«  Plainiifft, 
vs- 
D'Amour, DefendoMl. 


The  defendant  made  a  tranifer  to  the 
plaintiib  and  one  Braaean,  hii  oradlton, 
of  oertain  debts  due  to  him,  the  defendant, 
and  the  céaaiormavrà»  agreed  to  f&f^  a  fall 
difloharge  for  their  resj^otiTe  claima  on 
condition  that  the  lami  tramfarred  Were 
paid  when  ther  became  dne,  and  not 
etherwifle,  the  defendant  gara  OTor  the 
tUr^ê  <U  créance  to  the  eetrionnotret. 

In  an  action  by  the  plaintifb  on  certain 
notée  made  by  the  défendant  Id  thair 
favor  preWons  to  Uie  transfer  : 

Held  :— That  then  was  no  non^tion 
operated  by  means  of  the  transfer. 
*    2.  That  as  this  was  a  oommerdal  matter, 
■ft  aetion  en  dtMance  was  nnaanewary. 

3.  That  the  act  of  Braaaaë  in  tSMag 
delay  of  payment  for  one  of  the  trans- 
flumd  debts  bound  the  plaintiifa,  his  co- 
ceeeionnaireSf  and  that  each  was  bound 
to  the  defendant  as  ^arofU  for  the  ads  of 
the  other 


Le  défendevr  transporta  aux  demaa- 
deus  aft  a  on  nommé  Braieaa,  aas  «Béas* 
oiersi  certaines  dettes  dues  a  loi,  le  dé- 
fbndaart  et  lea  eesrionnaina  fflinrîniwt 
de  loi  donner  une  décharge  en  plein  de 
lents  réolàmattons  nspectlTes  A  la  oondi« 
tion  qne  les  sommes  transportées  seraient 
payées  i;  leur  eeheaace,  et  non  antrameot^ 
le  défendeur  remit  aux  oessionnaixas  let 
titres  de  eréanee. 

Dans  une  action  par  les  demandeun 
sur  eertadtts  billets  a  eoz  eonsantit  par  lé 
défendeur  ayant  le  transport  : 

Jugé  :  -lo.  Qu'aueittie  DOfathp  n'a- 
rail  été  opérée  au  moyen  du  transport. 

2o.  Qu'en  autant  que  la  matière  était 
oonmeroiale,  une  aetioi  en  déchéance 
n*était  pés  nécessaire. 

3  QiMraotede  Bsaieaa  en  donnant 
délai  pour  le  paiement  de  l'une  des  eré- 
aaces  transportées  liait  les  demandeurs, 
ses  co-oessionnaires,  et  que  chacun  d*eaz 
était  responsable  envers  le  défendear 
comme  garant  des  actes  des  autns. 


Judgment  lendered  the  28th.  Febniary  1859. 

The  action  was  brought  by  the  plaintiffs,  as  eopartners, 
under  the  firm  of  Boudreau,  Hérard  &  Co.,  to  recover 
£182  0  2 J  balance  due  upon  six  promissory  notes  all  made 
and  signed  by  the  defendant  in  favor  of  the  plaintiffs, 
amounting  with  interest  to  £340  6  3.  The  first  note  dated 
S6th.  February,  1856  ;  the  last  on  the  30th.  June,  1856,  all 
the  notes  payable  3  months  after  date.  To  this  action  the 
defendant  pleaded  : 

1.  That  by  notarial  act  of  6th.  August,  1856,  the  defen- 
dant transferred  with  garantie  de  fournir  ei  faire  valoir j  to  the 
plaintiffs  and  to  François  Brazeau,  divers  sums  oi  money 
detailed,  to  wit  to  the  plaintiffs  £170  5  4,  and  to  Braxeau, 
£168  8  6,  and  set  up  the  condition  given  below  (1). 


(1;  *  Le  préeeni 
Myan  les  dits  oessionnairBi  da  pareille  somme  de*tiois  oent  ti«nte  huit  linaa, 


t  transport  est  ainsi  fUt  pour  par  le  dit  cédant  demeurer  ouitte 


qmite 
donie 
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The  plea  then  set  forth  the  acceptance  by  certain  of  the 
debtors  of  the  iransport  as  made,  and  the  delivery  of  the 
titres  des  créances  to  'the  eessiomudresy  and  pleaded  novaticn 
by  reason  thereof. 

The  second  plea  set  up  the  same  facts,  and  alleged  far- 
ther, that  the  defendant  was  never  notified  of  default  having 
been  made  by  any  of  the  debtor»  to  pay,  or  pnt  en  demeure^ 
and  moreover  that  the  plaintiffs  conld  not  bring  the  present 
action  without  first  demanding  déchéanœ.  of  the  rights 
acquired  under  the  transport. 

The  third  plea  also  set  up  the  transport  and  alleged  pay- 
ment to  the  plaintiff  of  £199  9  10,  by  the  debtors  meii- 
tioned  in  the  transport^  and  the  éon^equent  extinction  of 
the  plaintiffs'  claim.       • 

The  fourth  plea  set  up  all  the  allegations  in  the  previous 
pleas,  and  added  that  the  plaintiffs  had  given  delay  of  pay- 
ment to  20th.  February,  1658,  to  one  of  the  debtors  for  the 
balance  of  £25,  due  by  him,  that  this  fifum  was  tendered  on 
the  19th.  February,  and  a  formal  notarial  oier  and  tender 
also  made  on  the  5th.  March,  1858.  At  the  hearing  on  the 
merits  a  motion  was  made  by  the  defendant  for  leave  to 
amend  his  fourth  plea,  by  adding  words  to  the  effect  that 
both  the  cessionnaires  had  consented  to  such  delay. 

Smith,  Justice. — ^This  action  is  on  notes  made  by  the  de- 
fendant in  favor  of  the  plaintiffs,  and  the   defendant's  first 

cheliiu  ei  on  denitr,  dit  conn,  qu'il  leur  doit  areo  plni  forte  aomnio  pûir  billeti  «H 
par  oomptM  oovrant^  areo  oette  oonditioD,  que  \9b  ditf  oearioimairei  laront  tenvf, 
ftinii  qu'ils  s'y  obligont  ezprenément  par  oea  présente!,  dans  le  cas  seulement,  et 
non  autrement,  où  les  sus^tes  sommes  présentement  transportées  leurs  seront  ré- 
gnlièrepient  payées  à  leurs  échéanœs  respeotires  oi-baut  mentionnées,  de  donner 
Q&e  quittance  générale  et  ilnale  au  dit  cédant  du  montant  en  entier  de  leurs  oré- 
Mees  reepeotiTee,  pour  tous  comptes,  billets,  demandes  et  réclamations  oueloonquet, 
qnHls  penrent  ayob,  demander  et  prétendre  contre  le  dit  cédant,  et  de  lui  remettra 
•t  Itrrer  alors  tons  billets  et  comptes  dftment  quittancée  et  acquittés,  qu'ils  cot  ao- 
tuellement  en  main,  ou  qui  pourraient  ayoir  passés  en  mains  tieroes,  par  endosse- 
ment ou  autrement,  i  peine  etc.,  mais  dans  le  cas  contraire,  où  les  sus-dites  sommée 
BB  leur  seraient  pas  régulièrement  payées  aux  termes  et  de  la  manière  ci»baut 
uentionnés,  les  dits  ccffsionnaires  auront  alors  le  droit  d'exiger  du  dit  cédant  Te 
ttOfitMt  en  entier  de  leurs  dites  créances  respeotiTes,  aVec  intérêt,  cette  clause  «A 
do  rigueur  et  non  comminatoire,  sans  laquelle  ces  présentes  n'eusMttt  point  été 
•onsenties."  »  -n  *-  i- 
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plea  sets  up  a  subsequent  transfer  to  the  plaintiffs,  and  to  one 
Brazeau,  of  certain  debts  due  to  the  defendant  under  a  con- 
dition that  a  discharge  should  be  given  to  the  defen- 
dant, if  all  the  debts  transferred  were  paid  when  they 
fell  due.  Hence,  says  the  defendant,  there  is  novation.  But 
this  pretension  is  manifestly  unfounded. 

The  -second  plea  is,  that  no  action  lies  on  the  notes  until 
an  action  has  been  brought  for  déchéance  of  the  rights  ob- 
tained under  the  transfer,  but  the  doctrine  of  déchéance^  in 
conunercial  matters,  has  long  been  exploded. 

The  third  plea  of  payment  is  not  entirely  made  out, 
there  being  a  small  balance  due,  but  the  judgment  will 
rest  on  the  fourth  plea,  which  is  to  the  effect  that  delay 
was  given  by  Brazeau,  one  of  the  concessionaires^  to 
Prudhomme,  one  of  the  debtors,  for  payment  of  part  of  one 
of  the  debts  transferred.  The  defendant's  motion  to  amend 
this  plea  by  an  allegation  that  delay  was  given  to  this  debtor, 
by  the  plaintiff,  also  will  be  granted,  but  the  proof  of  the 
plaintiff's  having  given  such  delay  is  very  slight.  That 
delay  was  given  by  Brazeau,  there  is  no  doubt,  (2)  and  the 
question  comes  up,  does  this  affect  the  plaintiffs  ?  Were  the 
co^essionnaires  not  bound  to  act  together,  and  are  they  not 
found  by  each  others  acts  ?  I  hold  that  they  are,  and  that 
they  are  each  garant  for  the  acts  of  the  other.  If  they  di- 
vided the  amounts  collected,  an  implied  mandate  was  given 
by  the  one  to  the  other,  and  delay  given  by  Brazeau  may  be 
pleaded  as  against  the  plaintiffs  ;  therefore  the  action  must 
be  dismissed. 

•  •  •  •  ^^  Considering  that  the  said  defendant  hath  esta- 
blished by  sufficient  evidence  the  allegations  set  forth  in  his 
exception  to  this  action  fourthly  pleaded,  namely  :  that  by 
an  act  of  transport  bearing  date  at  Montai,  the  6th.  day  of 

(2)  "  Roev,  Montréal,  9  décembre,  1867,  de  Mont.  G.  M.  Pradhomme,  la  eomme 
"  de  cent  dollars,  en  acoompte  lor  une  obligation  de  quatre  cent  dollan,  qni  leia 
**  éehne  dane  le  mois  de  février  1868,  et  pour  laquelle  fomme  je  prometi  Tattendit 
-"^ponr  le  même  tempe  aprèi  icm  éohéanoe." 

Vu.  X.  Bbassàv. 
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AngQdt,  1856,  and  executed  before  Mathieu,  and  colleague^ 
notaries  public,  the  said  defendant  did  assign  over  to  the 
said  plaintiffs,  and  to  one  F.  Xavier  Brazeau,  in  payment 
and  in  satisfaction  of  the  amount  due  to  the  said  plaintiffs, 
certain  sums  of  money  amounting,  in  the  whole  to  the  sum 
erf  £338  12  1  currency,  to  be  appropriated  by  the  said  IranS" 
port  to  the  liquidation  and  discharge  of  the  sum  of  money 
due  and  owing  to  the  said  plaintiffs  and  the   said   Bra- 
zeau, and  in  the  proportions   set  forth  in  the   said   act  of 
transport  :  And  considering  further  that  it  was  a  condition 
of  the   said  act  of  transport  that  the  debts  then  due  by  the 
said  defendant  to  the  said  plaintiffs  should   be   finally  dis- 
charged by  means  of  the  sum  of  money  then  assigned  over 
to  the   said  plaintiffs,   and  the  said  Brazeau,  in  the   event 
only  of  the  sums  of  money  so  assigned  over  in  full  dis- 
charge and  liquidation  thereof,  being  regularly,  paid  at   the 
times  and  dates  of  the  said  sums  becoming  due  and  pay- 
able :  And  further  considering  that  in  becoming  thus  pro- 
prietor of  the  said  debts  so  assigned  over,  the  said  plaintiffs 
and  the  said  Brazeau  were  bound  in   law,  by   force  of  the 
reciprocal  obligations  assumed  by  the  said  plaintiffs  and  the 
said  Brazeau,  to  do  no  act  which  could  have  the  effect  of  al- 
tering and  changing  the  legal  obligations  assumed  by  them 
at  the  time  the  said  transport  was  so  made,  or  which  could 
have  the   effect  of  diminishing  or  of  defeating  the   right 
which  the  said  defendant  had  to  claim   the  final  dischargé 
stipulated  to  be  given  by  the  said  plaintiffs  and  the  said  Bra- 
zeau to  the  said  defendant,  under  the  express  stipulations  of 
the  said  acte  de  transport  :    And  further  considering  that  by 
law,  and  by  the  legal  effect  of  the  said  ^rai^par^,  the   said 
plaintiffs  and  the  said  Brazeau  were  garants  of  each  others 
acts  in  enforcing  payment   of  the  debts*  jointly  assigned 
over  to  them  :  And  further  considering  that  it  is  established 
by  the  evidence  that  the  said  Brazeau  did  give   and   grant 
delay  of  payment  to  André   Prudhomme,  acting  for  M. 
Prudhomme,  one  of  the  debtors,  whose  debt  was  assigned 
over  as  stated  in  the  said  act  of  transport ,  by  reason  of 
which,  and  by  law,  the  condition  stipulated  in  the  said  act 
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of  tran$port  became  of  no  effect  in  law  to  bar  or  destroy 
the  right  of  the  said  defendant  to  plead  the  discbaige  of  all 
the  pre-existing  liabilities  of  the  said  defendant  towards  the 
said  plaintiffs,  and  farther  considering  that  the  sum  of  monej 
now  sought  to  be  recovered  in  and  by  the  present  action  has 
thereby  become  discharged  and  extinguished  in  virtae  of 
the  said  act  of  iranspartj  the  coart  doth  maintain  the  said 
exception  pleaded  by  the  said  defendant,  and  doth  dismiss 
the  action  of  the  said  plaintiffs,  with  costs. 

Chxreixr,  Dorion  and  Donioir,  for  plaintifl^. 

DouTRK  and  D'Aoust,  for  defendant. 


DISTRICT  OF  MONTREAL. 


QUEEN'S  BENCH,] 
Appeal  Sid«.       j 
Before  : —  Sir  L.  H.  J^aFontains,  Baronet,  Chief-Justice, 
Atlwht,  Dutal  and  Mkrkdith,  Justices. 

Piosoir, ; AppeUani. 

and 
Thb  Matox,  Ai<0KRBfKK  AND  CiTunu»  or 
TiBs  Cm  OF  MoNVRSAi., BepsmdetEt. 


Tb*i  ptOYiaeUl  jUUite,  7  Viet  mo. 
i4,  empowen  tlie  oorpontion  of  the  eify 
of  Montrée],  to  punheae  the  reel  end 
immoreeUe  property  of  the  **  Proprie- 
iDie  ef  the  Montre»!  WeUr  Worke."  » 
ooporetlon  ineorporeted  nnder  thé  atfttate 
41  Oeo.  3.  OM.10. 

By  the  16  Vfot  oep.  127,  «eet  1,  the 
powera  of  the  oltj  oorporetion  wider 
the  eet  of  1843,  «ce  mede  eaplieeble  to 
the  weter  work!  eontempleted  under  thii 
•et,  HbeiastheieiQeneeMtheteUend 
every  the  eUoeet  of  the  eeU  eot  of  the 
T  Tie.  oep.  43,  shell  be  held  to  be  e  por- 
tion «)f  the  eot  of  the  laid  16th.  Vio.  oep. 
127,  in  every  pertlonlar  thereof  not  in- 
eewmtont  witli  the  profiekaieef  the  eevM. 

By  aeel.  7.  theee  workB  mey  extend  to 
a  dietnnoe  of  not  more  then  tidity  milee 
taAthelinitief  theoUy. 

By  the  leme  etetnte,  16  Vlo.  Cap. 
197.  aee.  8.  iA  if  eneeted,  "thel  fr 
'*  the  nld  Ooiporeiion  ahell  oondnot 
^  the  weter  tut  the  eiHPply  ef  the  eeld 
"  eity,  Mdpecti  e4)eeent  thereto,  onder 


Le  ftetnt proYSaoUl,?  '^ne^oep. 44. en» 
toziee  le  oorporetion  de  le  elté  de  Mont- 
réel,  d'eoqiaéeir  loi  propriétés  immobi- 
lières des  "  Propriétaires  des  eaux  de 
Meatroal»"  corps  laoorporé  en  veitade 
statnt  de  la  41me.aeo.  III,  cep.  10. 

Par  la  16me.  Tic  cap.  127,  aect  1,  te 
poQTOirt  de  la  oorporation  en  Teita  ds 
l'acte  de  1S4S,  eoet  lendns  epplicables 
.aux  traTanx  de  reqnedaoen  veita  de 
cet  aeto,  en  antantqn^  y  eet  eteitné 
ane  tentée  et  ohaonnes  des  claeeee  de 
Pacte  de  la  7me.  Ylo.  cap.  43,  seront 
censées  former  partie  de  l'eete  ensdit, 
ISme.  Vie.  ohap.  127,  dans  tons  les  css 
on  lee  dispositions  de  cet  ecte  ne  esreat 
pes  contraire  i  l'aete  dernièrement  men- 
tionné. 

Par  la  7ème  section,  oee  toaTaox  peu* 
tent  s'étendra  a  nne  distance  qni  n'exoé^ 
dera  pas  30  miUes  des  limites  de  la  cité . 

Par  le  même  statut,  16  Vie  ehap.  127, 
see.  BUeststetné, '*qneslladileealpe- 
"  ration  conduit  l'eau  pour  l'approTision- 
"  nemeot  de  U  dite  dté  et  parties  y  adl»* 
"  contes,  en  Terta  de  cet  acte,  par  en  •« 
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"  thk  aot  ligr  or  tlnoiittli  *  eaulj  ik» 
**  Mdd CorpomtionahaUiubT»  the  power 
'*  to  Uy  out  »  road  on  either  aide  or  on 
«<both  lidea  of  said  «uud  ••  • '*  and  bj 
lecUon  10  : 

**  That  the  said  Oorporation  shall  cons- 
**  tract  and  maintain,  at  their  own  ez- 
**  pense,  good  and  sni&oient  fenoes  and 
"  ditehes  on  each  side  of  the  land  oe- 
**  quired  by  Hum  for  Uu  tmrpess  qf  the 
*<  eaid  eanalt  and  along  the  unes  of  the 
**  dirision  between  the  same  and  on  either 
**  side  thereof." 

The  appellant,  In  Jnly  1867,  bronght 
an  action  against  the  respondents  setluig 
op  the  statute  16th  Vio.  cap.  127,  and  par* 
tfeolarly  the  10th.  section  thereof,  and 
alleged  that  the  respondents  had,  in  1853, 
taken  possession  of  a  strip  of  land  for  a 
oanal  under  the  act,  and  had  made  a 
canal  or  aqueduct  for  the  water  wort», 
but  had  neglected  to  oonstruot  and  main- 
tain fences  as  reanired  by  the  statute,  by 
veason  whereof  the  appellant  had  been 
deprired  of  the  use  of  the  land  in  his 
possession  adjoining  tfie  canal,  and  had 
•nllered  damage  during  the  yean  1864, 
1855  and  1856. 

Held,  in  appeal.— That  the  limitation 
of  six  months  refenedtoto  -tha  statute 
T  Vic.  cap.  44,  sect  26,  quoted  below,  is  ap- 
ptteable  to  the  action  in  onssUea  and  was 
fatal  to  it,  although  such  limitation  was  not 
pleaded  nor  insisted  on  either  at  the  ar- 
gument in  the  Oourt  belew  or  in  •  appeal. 


**  moyen  dHia  oaaaL.  la  dite  eerporatloft 
"  aura  le  pouroir  de  tracer  un  chemin, 
"  soit  d'un  côté,  soit  des  deux  côtés  du  £1 
'*  oanaV..  "  et  par  la  lOme.  section  : 

"  Que  la  dite  corporation  construira  et 
"  entretiendra,  i  ses  firais,  des  clôtures 
"  et  fossés  oouTenables  de  chaoue  côté 
"  de  la  terre  dont  elle  aura  faitraoqoîsl- 
((  tlon  pour  les  fins  du  dit  canal,  et  la  loQg 
"  de  lÉUgoB  de  dlTkion  entre  le  dit  canal 
"  et  les  propriétés  qui  se  troureront  de 
it  runouPantre  côté^d'iceluL" 

L'appelant,  en  Juillet  1867,  porta  une  no- 
tion contre  les  intimés  fondée  sur  lestatnfe 
16me.  Vis.  chap  127.  et  particulièrement 
sur  la  lOme  section  d'ieelui.  et  allégua  que 
les  intimés  avaient,  en  1853.  pris  pos- 
session d'une  lisièrs  de  terrain  pour  ▼ 
Aire  un  canal  ou  aqueduc,  mais  araft 
négligé  d'ériger  et  maintenir  des  clôtures 
teUee  aue  requis  par  le  statut,  en  raison 
de  quoi  l'appelant  avait  éU  privé  de  l'u- 
sage de  sa  terre  aroisinant  le  dit  oanal,  ' 
et  avait  «miFert  des  domma 
les  années  1854,  1855  et  18 


pendant 


Jugé,  en  appel  :— Que  la  prescription  de 
six  mois  a  laqaellail  eairéferé  dans  le  sta- 
tut 7me  Vie.  ohap.  44,  sect.  26,  cité  plus 
bas,  était  appiioable  a  l'aotkm  en  question 
et  y  mettait  fin,  nonobstant  que  telle  pres- 
criptien  n'eAtété  ni  pUldée  ni  invoquée  i 
l'audition  de  la  cause  soit  en  Gonr  Infé- 
!  rieure  où  en  appel 


Judgment  rendered  the  64b.  June  1859. 

The  appellant,  on  the  Slst.  July  1857,  brought  an  action, 
in  the  Superior  Court  at  Montreal,  against  the  respondents,  for 
damages  resulting  from  the  destruction  of  fences  and  the 
absence  of  fences  on  the  lands  of  the  respondents  acquired 
under  the  statute  of  1853,  (16  Vic.  cap.  127). 

This  act  enacts,  sect  10.  *<  That  the  said  eorporation 
'^  shall  construct  and  maintain,  at  their  own  expence,  good 
**  and  sufficient  fences  and  ditches  <m  each  side  of  the  land 
*<  acquired  by  them  for  the  purposes  of  the  said  canal,  and 
'*  alcMig  the  lines  of  division  between  the  same,  and  the 
••  properties  on  either  side  thereof.'* 

The  appellant  in  his  declaration  set  up  this  act,  and  espe- 
cially the  10th.  section  thereof  above  referred  to,  and  alleged 
that  the  respondents  had  taken  profession  of  a  strip  of  land 
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for  a  canal  or  aquedact  under  the  act,  which  canal  joined 
immediately  in  rear  the  land  in  the  parish  of  Lachine  pos- 
sessed by  the  plaintiff,  of  an  acre  and  a  half  in  front  by 
twenty  in  depth. 

That  the  defendants  had  not  complied  With  the  provi- 
sions of  the  act  as  to  the  fences,  and  that  the  plaintiff  had 
been  deprived  of  the  use  of  his  land,  and  had  been 
unable  to  cultivate  or  pasture  it,  and  that  during  the  years 
1854,  1855  and  1856,  he  had  suffered  damage  to  the  amount 
of  one  hundred  and  forty  four  pounds  currency. 

The  defendants  pleaded  or  follows  : 

1.  "  Qu'il  est  vrai  que  sous  l'opération  des^  statuts  Pro- 
^^  vinciaux  cités  par  le  demandeur,  eux,  les  défendeurs, 
^^  ont  commencé,  en  juin  mil  huit  cent  cinquante-quatre,  les 
"  travaux  d'un  nouvel  aqueduc,  et  que  d*après  une  des  dis- 
^^  positions  du  dit  acte,  les  défendeurs  devaient  conetruire 
^^  et  entretenir  à  leurs  frais  des  clôtures  et  fossés  conve- 
««  nables  de  chaque  côté  de  la  terre  dont  ils  feraient  l'acqul- 
'^  sition  pour  les  fins  du  canal,  et  le  long  de  la  ligne  de  di- 
*<  vision  entre  le  dit  canal  et  les  propriétés  qui  se  trouve- 
^*  raient  de  l'un  ou  de  l'autre  côté  d'icelui.  Mais  qu*il  ne 
^^  s'en  suit  pas  de  là  que  les  défendeurs  fassent  dans  l'ol  ^'• 
'^  gation  de  remplacer  par  de  nouvelles  clôtures,  les  clôtuius 
^'  mitoyennes  déjà  existantes,  entres  les  propriétés  limitro- 
<'  pbes  de  la  ligne  du  dit  acqueduc.  Les  défendeurs  alléguant 
<^  et  mettant  en  fait  que  la  construction  de  clôtures  le  long  et 
^*  en  dehors  de  telles  propriétés  laissées  intactes^  n'a  pu 
*^  amener  aucun  changement  dans  les  obligations  résultant 
<*  du  voisinage,  et  nommément  le  maintien  en  ordre  de  la 
^'  clôture  mitoyenne  par  les  voisins.  Et  qu'en  supposant 
<'  que  le  demandeur  fut  propriétaire  d'une  terre  joignant  l'a- 
*^  queduc,  (ce  qui  est  nié)  il  n'en  est  pas  moins  resté  et  est 
"  encore  dans  l'obligation  de  maintenir  sa  part  de  clôture  au 
•♦  trait  quarré  de  sa  terre. 
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*^  Qu'il  est  faux  qne  les  défendeurs  aient  enlevé  la  clôture 
*'  en  question,  ces  derniers  alléguant  et  mettant  en  fait  que 
^^  le  demandeur,  qui,  par  la  loi  du  pays,  était  tenu  de  main- 
"  tenir  en  bon  ordre  sa  part  de  clôture  au  trait  carré  de  sa 
"  terre,  a  lui-même  enlevé  cette  clôture  et  l'a  convertie  à 
^^  d'autres  usages.  Que  depuis  le  mois  de  juin  1853,  le 
^^  demandeur  n'a  jamais  travaillé  à  cette  clôture,  qu'il  ne 
^^  s'est  jamais  plaint  du  mauvais  état  de  la  part  des  clôtures 
'^  des  défendeurs,  suivant  les  dispositions  alors  en  force  et 
"  réglant  les  rapports  entre  les  propriétés  rurales,  et  que 
'^  de  fait  la  clôture  de  trait  carré  a  disparu  sous  les  efforts  et 
<<  avec  le  concours  du  demandeur  et  de  déprédateurs  hors 
^'  du  contrôle  des  défendeurs,  et  qu'en  conséquence  les  dé- 
*^  fendeurs  ne  peuvent,  sous  aucuns  rapports,  être  rendus 
*^  responsables  pour  des  dommages  (prétendus)  causés  par 
''  le  fait  du  demandeur  lui-même,  et  de  gens  se  rendant 
'^  coupables  de  délits  à  Tinsu  des  défendeurs,  mais  au  sçu 
^^  du  demandeur,  qui  pouvait  adopter  les  moyens  légaux  à 
**  sa  portée  pour  les  réprimer." 

The  plaintiffexamined  four  witnesses  :  None  were  exa- 
mined for  the  defendant.  The  judgment  rendered  on  the 
27th.  march,  1858,  Mondklst,  Justice^  was  in  the  fol- 
lowing terins. 

^'  Considérant  que  le  demandeur  n'a  pas  établi  que  les 
"  défendeurs  aient  causé  à  son  égard  des  dommages,  que, 
^*  par  la  loi,  ils  soient  tenus  de  réparer  envers  lui  ;  considé- 
*'  rant  que  les  dispositions  de  la  loi  en  vertu  de  laquelle 
<^  les  défendeurs  ont  fait  faire  les  ouvrages  pour  pratiquer 
*^  l'aqueduc  dont  il  est  question  en  cette  cause,  n*ont  aucu- 
^*  nement  affranchi  le  demandeur  de  Pobligation  de  faire  et 
**  entretenir  ses  clôtures  de  mitoyenneté  rurale  ;  considé- 
**  rant  que  la  preuve  de  dommages  faite  par  le  demandeur 
**  est  tellement  vague  qu'il  n'y  a  aucun  moyen  d'après  cette 
*^  preuve  de  préciser  quels  sont  ces  dommages,  et  que  la 
^'  Cour  ne  pourrait  en  accorder  s'il  en  était  prouvé  qu'en  les 
^  fixant  arbitrairement,  et,  qu'attendu  le  doute  qui  en  ré- 
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"  suite,  les  défendeurs  en  doivent  avoir  Pavantage,  déboute 
"  l'action  du  demandeur  avec  dépens. 

The  Chief  Justice. — It  is  not  necessary  to  decide  upon  the 
merits  of  this  appeal  inasmuch  as  the  Court  finds  that  the 
action  was  not  brought  within  the  six  months  limited  by 
the  statute  of  1843.  This  is  fatal  to  the  action,  and  the 
judgment  below  must  be  confirmed. 

M.  Laflamme,  made  application  to  be  heard  on  the  point, 
inasmuch  as  it  had  not  been  raised  either  by  the  pleadings 
or  at  the  argument  below,  or  in  appeal,  and  submitted  that 
the  statute  referred  to  similar  cases. 

The  Chief  Justice  remarked  that  the  Court  had  fully 
considered  the  matter,  and  that  a  rehearing  could  be  of  no 
benefit  to  the  parties. 

Judgment  :  "  Considérant  que  l'action  n'a  pas  été  intentée 
'^  dans  les  six  mois  qui  ont  suivi  la  cessation  des  dommages 
*'  qu'elle  a  pour  objet  de  réclamer,  et  que,  par  conséquent, 
^^  aux  termes  du  statut  provincial  de  mil  huit  cent  quarante 
**  trois,  chapitre  quarante  quatre,  le  demandeur,  appelant, 
"  était  non  recevable  à  porter  la  dite  action,  confirme  le 
"  jugement  dont  est  appel,  en  autant  qu'il  déboute  le  dit 
*^  demandeur  de  la  dite  action  avec  dépens,  et  le  condamne 
"  aux  dépens  d'appel."  (1). 

Laflamme,  R.  &  6.  for  appelant. 
Papin,  for  respondents. 


(1)  a  like  judgment  wu  rendered  on  the  same  day  in  another  action  of  Bbavlt, 
against  the  corporation  of  Montreal. 

The  statute  of  1801,  (41  Qeo.  3,  oap.  10),  created  a  corporation  under  the  name 
of  *•  The  Company  of  Proprietors  of  the  Montreal  Water  Works,"  for  supplying 
"  the  said  oity  of  Montreal  and  the  parts  thereto  adjacent  with  good  and  whole- 
*'  some  water,'  with  power  to  purchase  and  hold  any  lands  tenements  Ac ,  "  which 
** shall  be  necessary  for  oonttmetittg  the  said  woric."  The  act  of  1843,  (7  Vict.  cap. 
44,)  authorized  the  corporation  of  Montreal  to  purchase  from  the  proprietors  inoor- 
porated  under  the  act  of  1801,  all  the  property  belonging  to  the  si^d  water  works. 
It  enacts  sec  26,  (following  the  proTÎsions  of  the  act,  of  1801,  sect.  18.) 

"  That  if  any  action  or  suit  shall  he  brought  against  any  person  or  persons  for 
"  any  thing  done  in  pursuance  of  this  act,  the  same  shall  be  brovght  within  «i 
"  calendar  months  next  after  the  fact  committed  ;  or  in  case  there  ihall  be  a  oonti- 
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BANC^E^A  REINE,  |    district  DE  MONTRÉAL. 

Présents: — Sir   L.    H.   LaFontaine,    Bart.   Juge-en-Chef, 
AylwiNj  Duval  et  Caron,  Juges. 

Whitnet,.  •  •  •  •  • •  •  • • •  •  •  Appelant. 

et 
Clabk,.  •••••••• • ••.••••••••  Intimé. 


Jugé  : — Que,  dans  Pespèce,  antre  oom-  Held  : — That,  aa  between  traders,  in 
merçants,  le  commis  qni  a  donné  un  the  case  submitted,  the  olerk  who  has 
reçu  pour  son  préposé,  est  un  témoin  given  a  receipt  on  behalf  of  his  em- 
admissible  pour  prouver  les  circonstances  ployer,  is  a  competent  witness  to  prore 
et  l'erreur  aoui  lesquelles  tel  reçu  a  été  the  cireumstanoes  under  which  suoh 
donné.  I  receipt  was  giyen  and  that   there  was 

I  error. 

Jugement  rendu  le'6ème  jour  de  juin  1859. 

Sir  L.  H.  LaFontaine,  Bart.  Juge-en-Chef.  —  L'objet 
de  cette  action  est  de  recouvrer  du  défendeur  la  somme  de 
£60,  balance  d'un  billet  fait  par  lui  à  l'ordre  du  deman- 
deur, le  7  mai  1856,  pour  le  principal  de  £162  17  1  payable 
à  six  mois. 

L'action  a  été  intentée  en  août,  1857. 

Le  défendeur  oppose  à  cette  demande  deux  reçus,  l'un 
du  3  septembre  1856,  donné  et  signé  par  le  demandeur  lui- 

"  nuation  of  damages  then  within  six  calendar  months  after  the  doing  or  committing 
**  such  damages  shall  cease,  and  the  defendant  or  defendants  shall  and  may  plead 
*'  the  general  issue  and  gire  this  act  and  the  special  matter  in  evidence  at  any  trial 
"  to  be  had  thereupon^  and  that  the  same  was  done  in  pursuance  of  and  under  the 
"  authority  of  this  act  ;  and  if  it  shall  appear  to  have  been  so  donej  or  if  any  sneh 
"  action  or  suit  shall  be  brought  after  the  time  before  limited  for  bringing  the  same, 
**  then  the  judgment  dial)  be  entered  for  the  defendant  or  defendants,  or  if  tàe 
"  plaintiff  or  plaintiffs  shall  become  non  suit  or  shall  suffer  discontinuance  of  his  or 
"  their  action  or  suit,  after  the  defendant  or  defendants  shall  hare  appeared,  or  if  a 
"  judgment  shall  be  entered  against  the  plaintiff  or  plaintiffs,  or  if  upon  exceptions 
'^  or  otherwise,  judgment  shall  be  given  against  the  plaintiff  or  plaintiffs,  the  defen- 
<'  dants  Bhall  have  treble  coetêy  and  shall  have  such  remedy  for  the  same,  aa  ^y  de- 
"  fendant  hath  for  costs  of  suits  in  other  cases  of  law." 

The  net  of  1863,  provides  (sect.  1)  for  the  oonstruetion  and  extension  of  tbe 
water  works,  and  by  section  6.  gives  power  to  sell  the  old  water  works.  These  old 
works  supplied  the  city  from  the  St  Lawrence  by  steam  power  ;  section  7,  empowers 
the  corporation  of  the  city.  "  To  extend  all  or  any  of  their  works  for  the  said 
*'  water  works  to  a  distance  not  more  than  thirty  miles  from  the  UmitB  of  the  city  of 
"Montreal,"  and  provides  by  sections  Sand  10  that  if  the  water  is  brought  in 
through  a  canal,  the  corporation  shall  construct  and  maintain  fences  on  both  sides 
of  such  canal. 

In  Pigeon's  case  no  deeds  of  the  property  in  question  were  filed,  either  by  him  or 
by  tbe  defendants. 

It  appears  from  the  evidenee  that  Pigeon's  nroperty  is  situate  near  the  upper  end 
of  the  canal  which  oonveys  the  water  to  the  City  from  the  foot  of  the  Laohine  rapidi. 
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même,  pour  £55,  en  à  compte  du  billet^  et  l'autre  du  17 
novembre  de  la  même  année,  donné  et  signé  par  Dnfresne, 
teneur  de  livres  du  demandeur.  Ce  dernier  reçu  est  en  ce» 
termes  :  "  Received,  from  M.  W.  C.  Clark,  the  sum  of 
**  £112  17  1  cy,  being  on  account  of  noie  due  10th. 
"  instant." 

Les  montants  réunis  des  deux  reçus  forment  une  somme 
de  £167  17  1,  que  le  défendeur  prétend  avoir  payée  ;  ce 
qui  fait  £5,  qu'il  aurait  payés  de  trop.  Aussi,  par  l'une  de 
ses  conclusions,  se  réserve-t-il  le  droit  de  les  répéter. 

Le  demandeur  répond  que  c*est  par  erreur  et  sur  les 
fausses  représentations  du  défendeur,  que  son  commis  Du- 
firesne  a  été  porté  à  lui  donner,  le  17  novembre,  un  reçu  de 
£112  17  1,  tandis  que  ce  jour-là  le  défendeur  n'avait  de 
fait  payé  que  la  somme  de  £57  17  1,  ce  qui,  avec  les  £55, 
reçus  le  3  septembre  précédent,  faisait  la  dite  somme  de 
£112  17  1,  laissant  encore  due  la  dite  balance  de  £50. 

Voici  comment  les  faits  sont  expliqués  dans  le  témoi- 
gnage de  Dufresne.  Le  matin  du  17  novembre  1856,  le 
défendeur  va  le  trouver  et  lui  paie  £57  17  1.  Il  obtient 
un  reçu  de  cette  somme.  Il  part  en  disant  qu*il  reviendra 
dans  l'après-midi  et  que  probablement  il  paiera  la  balance. 
Il  revient  en  effet  dans  cet  après  midi,  et  dit  qu'il  a  dis- 
posé de  ses  fonds  chez  d'autres  marchands,  et  qu'il  ne  peut 
pas  payer  la  balance.  Il  représente  à  Dufresne  qu'il  avait 
auparavant  payé  £55,  qu'il  ne  pensait  pas  en  avoir  de  reçu, 
et  il  le  prie  de  vouloir  bien  lui  en  donner  un.  Dufresne, 
le  croyant  sur  parole,  reprend  le  reçu  de  £57  17  1  qu'il  lui 
«vait  donné  le  matin,  et  lui  en  fait  un  autre  pour  la  somme 
de  £112  17  1.  Dufresne  n'avait  pas  vu  le  reçu  (^nné  par 
le  demandeur  le  S  septembre  précédent.  Si  ce  témoignage 
est  admis,  la  preuve  du  demandeur  est  complète  ;  le  reçu 
du  17  novembre  ne  doit  valoir  que  pour  £57  17  1.  Il  y  a 
plusieurs  circonstances  qui  viennent  appuyer  ce  témoi- 
gnage. Le  reçu  du  17  novembre  n'est,  comme  celui  du  8 
septembre,  donné  qu'en  à  compte  du  billet.     C'est  là  une 
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déclaration  que  le  défendeur  accepte  en  prenant  le  reçu  du 
17  novembre,  qu'il  cherche  à  faire  valoir  aujourd'hui.  Il 
ne  demande  pas  qu'on  lui  remette  son  billet,  au  contraire, 
ce  billet  continue  à  rester  entre  les  mains  du  demandeur, 
ce  qui  est  une  très  forte  présomption  que  le  billet  n'était 
pas  entièrement  acquitté.  De  plus,  si  le  reçu  du  17  no- 
vembre doit  valoir  pour  la  somme  de  £112  17  1,  alors  le 
défendeur  aurait  payé  £5  de  plus  que  le  montant  du  billet. 
Il  est  vrai  que  le  défendeur  répond  à  cela  que  le  deman- 
deur avait  un  petit  compte  courant  contre  lui,  mais  ce 
compte  n'était  pas  encore  arrivé  à  son  échéance,  et  le  reçu 
fait  expressément  mention  que  la  somme  payée  ne  l'est 
qu'en  à  compte  du  billet.  Dans  les  livres  du  demandeur, 
crédit  n'est  donné  au  défendeur  que  de  deux  sommes,  l'une 
de  £55,  payée  le  S  septembre,  et  l'autre  de  £57  17  1 
payée  le  17  novembre, 

Dufresne  n'est  pas  le  seul  témoin  examiné.  Un  autre 
commis  du  demandeur,  Gravelle,  a  eu  des  conversations 
sur  ce  sujet  avec  le  défendeur  qui  lui  a  déclaré  "  that  he 
kept  no  cash  book,"  mais  '^  that  he  had  in  his  mind  that 
'*  he  had  paid  it  long  ago,"  but  was  "  not  positive."  Et 
après  que  Gravelle  lui  eût  dit  que  les  livres  du  demandeur 
ne  lui  donnaient  crédit  que  des  deux  sommes  susdites  de 
£55,  et  de  £57  17  1,  "  the  defendant,"  ajoute  Gravelle, 
"  was  satisfied  that  the  plaintiff's  books  were  all  right." 

Le  défendeur  veut  tirer  avantage  d'une  lettre  que  le  de- 
mandeur lui  a  fait  écrire  par  Gravelle,  le  2  mai  1857,  et 
dans  laquelle  le  demandeur  ne  reconnaît  avoir  reçu  en  tout 
que  £112  17  1,  savoir,  £55,  le  S  septembre,  et  £57  17  1, 
le  27  novembre  1856.  "  But,"  "  dit-il,  if  you  have  a  sepa- 
^^  rate  receipt  for  the  £55  paid  in  September,  you  are  ail 
«  right." 

Le  reçu  séparé^  s'il  existait,  n'était  pas  un  reçu  qui  dût 
s'appliquer  aux  £55  que  le  demandeur  reconnaissait  lui- 
même  avoir  reçu  le  S  septembre,  parce  qu'alors  ce  n'eût 
pas  été  un  paiement  séparé^  distinct  de  celui-là,  mais  ce 
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devait  êlre  un  reça  qui  eût  établi  le  paiement  d^une  se- 
conde somme  de  £55,  séparée^  distincte  de  la  première, 
puisque  le  défendeur  prétendait  avoir  fait  un  tel  paiement 
sans  avoir  pris  un  reçu. 

Je  crois  que  c'est  un  cas  dans  lequel  les  circonstances 
justifient  la  preuve  par  des  explications  de  Teffet  dont  se 
trouve  nanti  le  défendeur,  et  qu'il  cherche  à  faire  valoir  au 
préjudice  du  demandeur  pour  toute  la  somme  qui,  par  suite 
de  ses  fausses  représentations,  s'y  trouve  être  par  erreur 
énoncée. 

Le  jugement  de  la  Cour  Supérieure  à  Montréal,  rendu 
le  30  avril   1858,  est  comme  suit  : 

Present  : — The  Honorable  Mr.  Justice  Smith. 

"  The  Court  &c.,  &c.,  considering  that  the  said  plaintiff 
hath  failed  to  establish  by  legal  and  sufficient  evidence  the 
material  allegations  of  his  declaration,  and  further  consi- 
dering that  the  said  defendant  hath  fully  proved  the  ma- 
terial allegations  of  his  said  exception  filed,  namely,  that 
before  the  institution  of  the  present  action  he  had  fully  paid 
the  amount  of  the  Promissory  Note  on  which  the  said  ac- 
tion is  brought.  And  further  considering  that  the  said  de- 
fendant cannot  be  barred  from  having  and  maintaining  the 
conclusions  taken  in  ihe  said  exception,  by  reason  of  any 
thing  alleged  and  set  forth  in  the  special  answer  contained. 
And  adjudging  on  the  motion  made  by  the  said  defendant, 
that  the  evidence  of  Luc  A.  Dufresne,  a  witness  produced 
by  the  said  plaintiff,  for  the  purpose  of  supporting  the 
allegations  of  the  said  special  answer,  the  Court  doth 
maintain  the  said  motion,  and  doth  adjudge  the  said  evi- 
dence of  the  said  witness,  Luc  A.  Dufresne,  to  be  illegal 
and  inadmissible,  and  doth  reject  the  same  :  And  the  Court 
doth  maintain  the  exception  of  the  said  defendant,  and 
doth  dismiss  the  said  action  &c.,  &c. 

Le  jugement  de  la  Cour  d'Appel  est  comme  suit  : 
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The  Court  fcc.  •  •••  Seeing  that  the  said  respondent,  on  the 
seventh  day  of  May,  one  thousand  eight  hundred  and  fifty 
six,  at  the  city  of  Montreal,  made  the  promissory  note  men- 
tioned in  the  declaration  in  this  cause  filed,  for  one  hundred 
and  sixty  two  pounds,  seventeen  shillings  and  one  penny^ 
in  manner  and  from  as  in  the  said  declaration  mentioned, 
and  then  and  there  delivered  the  said  promissory  note  to  the 
appellant  :  Seeing  also  that  the  said  respondent,  on  the 
third  day  of  September,  one  thousand  eight  hundred  and 
fifty  six,  paid  to  the  appellant  on  account  of  the  said  pro- 
missory note,  the  sum  of  fifty  five  pounds  currency,  and  on 
the  seventeenth  day  of  November,  one  thousand  eight  hun- 
dred and  fifty  six,  the  sum  of  fifty  seven  pounds,  seventeen 
shillings  and  one  penny  ;  and  considering  that  the  said  two 
sums  of  money  are  the  only  sums  of  money  paid  by  the 
respondent  to  the  appellant  on  account  of  the  said  promis- 
sory note  ;  the  receipt  of  the  seventeenth  day  of  November 
one  thousand  eight  hundred  and  fifty  six,  filed  in  this  cause 
as  the  defendant's  exhibit  number  two,  having  been  given 
by  error,  as  an  acknowledgment  of  the  said  two  payments, 
in  consequence  of  the  respondent  having  erroneously  in- 
formed one  Luc  A.  Dufresne,  a  clerk  in  the  employ  of  the 
appellant,  and  who  gave  the  said  last  mentioned  receipt, 
that  he  the  said  respondent  had  not  been  given  a  receipt 
for  the  said  payment  of  fifty  five  pounds  currency  at  the 
time  it  was  made. — And  considering  that  by  reason  of  the 
premises  a  balance  of  fifty  pounds  currency,  with  interest 
from  the  tenth  day  of  November,  one  thousand  eight  hun- 
dred and  fifty  six,  remained  due  by  the  respondent  to  the 
appellant  upon  the  said  promissory  note,  at  the  time  of  the 
institution  of  the  present  action,  and  therefore  that  in  the 
judgment  pronounced  by  the  Court  below  on  the ,  thirtieth 
day  of  April,  one  thousand  eight  hundred  and  fifty  eight, 
dismissing  the  action  of  the  Appellant  there  is  error,  doth 
in  consequence  reverse,  set  aside  and  annul  the  said  judg- 
ment so  pronounced  by  the  Court  below  on  the  thirtieth  day 
of  April,  one  thousand  eight  hundred  and  fifty  eight  ;  And 
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this  Court  proceeding  to  give  such  judgment  as  the  Court 
below  ought  to  have  given,  doth  condemn  the  said  respon- 
dent to  pay  to  the  said  appellant  the  said  sum  of  fifty 
pounds  currency,  being  the  balance  so  due  upon  the  said 
promissory  note,  with  interest  from  the  tenth  day  of  No- 
vember, one  thousand  eight  hundred  and  fifty  six,  until 
paid  &c.,  &n. 

Honorable  Mr.  Justice  Duval,  dissentienie. 

ToRRAKCK  et  MoBBis,  pouT  Pappelaut. 

H.  Stuabt,  pour  l'intimé. 


SUPERIOR  COURT.— MONTREAL- 

Before  : — Bsrthblot,  Assist.-Judge. 

Kknnkdt....... Plaintiff. 

vs. 
BiDABD, Defendant. 


Held  :— Thai  an  aotion  en  9ipartUian 
de  hUne  between  parties  married  and 
haTing  their  domioil  in  the  dietriot  of 
Three  Riren,  oannot  be  brooght  in  the 
dietriot  of  Montreal,  but  most  be  brought 
in  the  dietrioi  of  Three-RiTers. 


Jngé  :— Qn'nne  aotion  en  séparation 
de  biens  entre  patties  mariées  et  ayant 
leor  domicile  dans  le  distriot  de  Troii- 
BiTières,  ne  pent  être  portée  dans  le  dis- 
trict de  Montréal,  mais  doit  être  portée 
dans  le  district  de  Trois-Bîylères. 


Judgment  rendered  the  SOth.  day  of  June  1859. 

Bebthelot,  Justice. — ^This  is  a  case  en  séparation  de 
biens^  by  default,  and  is  brought  by  the  plaintiff,  who  resides 
at  Three  Rivers,  against  her  husband  described  as  of  Three 
Rivers,  but  at  the  date  of  the  action  in  the  city  of  Montreal, 
actuellement  et  momentanément  en  la  cité  de  Montréal.  She 
obtains  an  authorization  from  a  judge  at  Montreal  to  bring 
the  suit,  and  the  service  is  made  in  this  district.  I  am  of 
opinion  the  suit  should  have  been  brought  in  the  district  of 
Three  Rivers  where  the  parties  were  married,  and  where 
their  real  domicil  is,  and  the  action  must  therefore  be  dis- 
missed. 

Judgment  :  *'  Considérant  que  les  parties  en  cette  cause 
'^  ont  contracté  mariage  à  Trois-Rivières,  district  de  Trol»- 
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"  Rivières,  qui  a  été  depuis  et  est  encore  leur  domicile  de 
^^  mariage,  et  que  l'action  de  la  demanderesse  qui  a  pour 
**  but  de  changer  son  état  devait  être  intentée  dans  le  dis- 
^*  trict  où  les  parties  ont  eu  et  avaient  leur  domicile,  comme 
^*  susdit,  renvoie  la  demanderesse  et  sa  demande  pour  se 
"  pourvoir  dans  le  district  de  Trois-Rivières."    . 

Lafrbnate  and  Papin,  for  plaintiff. 


No.  22S3. 


SUPERIOR  COURT.— MONTREAL- 
Before  : — Berthelot,  Assist-Judge. 

Frothinoham  et  al.y Plaintifs. 

vs. 
The  Brockville  and  Ottawa  Railroad 

Company,  ••••.•••••• •  Defendants. 

and 
Dickinson,  et  al.^  •••••• •  •  •  •  •   Tiers  Saisis 


Held  :— That,  in  tha  oMe  submitted,  no 
gaffioient  eerrioe  of  the  writ  and  decla- 
ration had  been  effected  on  the  défen- 
dante. 


Jngé  :— Qne,  dana  l'espèce,  anenne  si|p- 
niflcation  légale  dn  writ  et  de  la  décla- 
ration n'aTiut  été  faite  sur  lei  défen- 
denrs. 


Jugdment  rendered  the  SOth  day  of  June  1859. 

A  writ  of  saisie-arrét  was  issued  in  the  case,  on  the 
24th.  December,  1858,  on  affidavit,  before  judgment,  and 
the  sheriff  of  Montreal  made  a  return  of  service  of  the  writ 
on  the  28th.  December,  upon  Dickinson,  one  of  the  tiers^ 
saisis^  at  bis  office  in  Montreal,  and  that  ^^  as  the  parties  do 
"  not  reside  within  the  limits  of  my  district.  I  could  do 
"  nothing  further  in  the  execution  of  the  within  writ."  The 
writ  was  served  at  Quebec,  on  the  Slst.  December,  on  the 
other  tierS'Saisij  described  in  the  writ  as  "  Donald  Cannon 
"  Thompson,  of  Quebec,  in  Lower  Canada,  trader,  as  well 
"  in  his  individual  capacity  as  in  his  capacity  of  agent  of 
^^  the  said  Moss.  K.  Dickinson. 

The  action  was  founded  on  a  judgment  of  the  Court  of 
Common  Pleas,  Upper-Canada,  in  favor  of  the  plaintiffs, 
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against  the  defendants,  and  the  defendants  filed  a  de- 
clinatory exception,  also  an  exception  à  la  forme^  on  sub- 
stantially the  same  grounds,  namely  : 

That  the  defendants  had  no  domicil  and  no  real  or  per- 
sonal estate  in  Lower-Canada,  that  their  domicil  was  at 
Brockville  in  Upper-Canada,  and  that  the  cause  of  action 
did  not  arise  within  Lower-Canada.  The  plaintiffs  filed 
general  answers  to  the  exceptions,  also  a  copy  of  a  notarial 
agreement  dated  on  the  day  previous  to  the  issuing  of  the  writ, 
made  betwen  the  defendants,  acting  through  Mr.  Crawford 
their  president,  and  Dickinson,  one  of  the  tiers-saisis^  under 
which  agreement  Dickinson  relinquished  his  lien  for  freight 
upon  about  one  thousand  tons  of  railroad  iron,  stated  in 
the  agreement  to  be  in  his  possession  at  Montreal,  reserving 
such  lien,  with  the  company's  consent,  on  about  one  thou- 
sand six  hundred  tons  of  iron,  stated  ^^  as  then  in  his  (Dic- 
kinson's) possession  at  Quebec,  through  his  agent  there, 
^^  one  Donald  Cannon  Thompson/' 

.  Admissions  were  given  to  the  effect  ^*  that  the  rail- 
"  way  iron  mentioned  in  the  copy  of  agreement  filed  with 
*^  the  plaintiffs*  answers  to  the  defendants'  exceptions  as 
^^  being  in  the  possession  of  Moss  R.  Dickinson  at  Montreal, 
"  was  transferred  and  delivered  by  the  defendants  to  the 
"  Grand  Trunk  Railway  Company  of  Canada,  between  the 
*^  date  of  said  agreement,  and  the  issuing  of  the  writ  in  this 
"  cause,  and  was  not,  at  the  date  of  the  issuing  of  such 
"  writ  in  the  possession,  or  the  property  of  the  defendants, 
"  and  that  the  railway  iron  mentioned  in  the  said  agree- 
^'  ment  as  being  in  the  possession  of  the  |aid  Moss.  E. 
"  Dickinson,  at  Quebec,  so  remained  until  after  the  issuing 
"  of  said  writ,  and  up  to  the  time  of  the  filing  of  said  excep- 
"  tion. 

The  action  was  returnable  the  29th.  January,  the  excep- 
tions were  filed  on  the  31st.  January  1859. 

Judgment  The  Court  having  heard  &c.,  "  doth  maintain 
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^^  the  said  exception  déclinatoire  and  the  said  exception  à  la 
"  farmej  and  in  consequence  doth  dismiss  the  plaintijffs'  ac- 
"  tion,  with  costs." 

Abbott,  for  plaintiffs.' 

ToRBANC£  and  Morris,  for  defendants. 


Mercille  vs.  Fournier. — ^The  following  are  the  obser- 
vations of  MEREDrrH,  Justice,  in  rendering  jugdment  in  this 
case,  which  is  reported  Suprà^  p.  300  : 

I  am  of  opinion  that  the  judgment  of  the  Court  below,  in 
this  case,  ought  to  be  confirmed. 

The  registry  ordinance  expressly  declares  that  "  it  shall 
"  not  be  lawful  for  any  married  woman  to  become  security 
"  or  responsible,  or  incur  any  liability  whatever,  in  any 
"  other  capacity,  or  otherwise,  than  as  commune  en  biens 
^^  with  her  husband,  for  the  debts,  contracts  or  obligations 
^^  which  may  have  been  contracted  orentered  into  by  her  hoGh 
^^  band....  and  that  all  suretiships,  contracts  or  obligations, 
"  made  or  entered  into  by  any  married  woman,  in  violation 
^*  of  this  enactment,  shall  be  absolutely  null  and  void  to  all 
'^  intents  and  purposes  whatsoever."  4  Vic.  cap.  30,  sec.  36. 
Now  it  would  be  most  unreasonable  to  hold  that  parties 
wishing  to  violate  this  important  provision  of  law,  which 
was  evidently  formed  from  motives  of  public  policy,  could  do 
so  safely  anâ  effectually,  simply  by  having  their  illegal  con- 
ventions executed  in  the  shape  of  a  notarial  instrument. 
This  subject  is  discussed  at  some  length  by  Chardon,  (vol.  2, 
p.  45,)  and  the  opinion  of  that  author  is,'^  que  tous  genres  de 
^'  preuves,  conséquemment  celles  vocales  sont  admissibles 
*^  • .  •  •  quand  il  s'agit  de  la  violation  frauduleuse  d'une  pro- 
"  hibition  d'ordre  public."  (1). 

The  general  rule  of  the  English  law,  as  every  one  is 
aware,  is,  that  "  parol  contemporaneous  evidence  is  inad- 


(1)  Sea  alB0,8ame  author,  Chardon,  Vol.  2,  p.  53. 
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*'  missible  to  contradict  or  vary  the  terms  of  a  valid  written 
"instrument."  (1)  But  that  rale  is  not  deemed  to  be  vio- 
lated by  the  admitting  of  parol  evidence  showing  that  the 
instrument  is  altogether  void  by  reason  of  the  "  illegality 
"  of  the  subject  matter ^^'^ —  (2)  and  according  to  the  english 
law, — "  Parol  evidence  may  be  offered  to  show  that  the 
"  contract  was  made  for  the  furtherance  of  objects  forbidden 
«  by  law.»'  (S) 

I  am  also  of  opinion  that  in  this  case,  parol  evidence 
may  be  adduced  to  prove  the  fraud  of  which  the  de- 
fendant complains  ;  although  I  am  not  prepared  to  adopt 
without  reserve  the  considérant  of  the  judgment  of  the  Court 
below  in  this  respect,  according  to  that  judgment  verbal 
evidence  being  admissible  "in  all  cases  of  fraud  either  of 
"  the  law  or  of  the  parties  complaining  of  the  fraud." 

The  line  of  demarcation  between  those  cases  of  fraud  in 
which  verbal  evidence  is  admissible,  and  those  in  which  it 
should  be  excluded,  seems  to  me  to  be  clearly  and  acura- 
tcly  drawn  by  Chardon. — "  Les  diverses  manières  dont  le 
"  dol  influe  sur  les  relations  d'intérêt  entre  les  personnes, 
"  se  réduisent  à  deux  principales  ;  Pune  consiste  en  moyen 
^^  secrets,  qui,  dans  le  moment  même  du  traité,  trompent  celui 
"  qui  doit  en  être  la  dupe  ;  l'autre  n'a  rien  de  mystérieux 
^^  à  Pinstant  où  se  forme  la  convention^  et  se  borne  à  des 
"  promesses  qui  ne  trompent  celui  qui  s'en  contente  que 
"  lorsqu'il  en  réclame  Texécution  ; — Chardon,  vol.  2,  p. 
158,  and  at  page  162,  the  same  author  continues  thus. 
"  Ainsi,  lorsqu'une  partie  argue  de  dol  une  convention,  on 
*^  doit  examiner  s'il  a  été  en  son  pouvoir  lors  du  traité  de 
^^  se  prémunir  contre  ce  dol  ;  si  elle  a  pu  le  prévoir  et  de- 
"  mander  la  preuve  écrite  des  promesses  qu'elle  articule, 
"  la  preuve  vocale  doit  lui  être  refusée....  si  les  faits  au 
"  contraire  tendent  à  prouver  qu'un  des  contractants  a  été 
"  induit  en  erreur  lors  de  la  négaotition  du  traité,  et  n'y  a 

1)  Oraenleaf,  toI.  1,  no.  276. 

2)  Oraenleaf,  toI   1,  do.  248. 
[3j  Same  toL,  and  no.  :  and  see  nnmerona  eaeei  eltod  there. 
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"  consenti  que  par  suite  de  sa  déception,  on  lui  doit  de 
"  Padmettre  à  le  prouver  par  témoins.  (1) 

The  above  reasoning  suffices  to  show  that  fraud  cannot 
in  all  cases  be  proved  by  parol  evidence  ;  but  I  nevertheless 
think  that  even  according  to  the  principles  laid  down  by 
Chardon,  parol  evidence  ought  not  to  be  excluded  in  the 
present  case — ^because  the  defendant,  Edesse  Foumier,  in 
executing  the  obligations  in  question  must  be  presumed  to 
have  acted  under  the  influence  of  her  husband,  the  other 
defendant,  and  therefore  is  not  to  be  deemed  blameable, 
and  ought  not  to  be  allowed  to  suffer,  for  any  untrue  state- 
ment that  may  be  made  in  the  obligations  respecting  the 
consideration  for  which  they  were  given. 

For  these  reasons  I  think  that  the  judgment  of  t^e  Court 
below  admitting  parol  evidence  must  be  confirmed. 


QUEEN'S  BENCH, 
Appeal  Side. 


DISTRICT   OF  MONTREAL. 


Before  : —  Sir  L.  H.  LaFontaine,  Baronet,  Chief-Justice, 
ArLWix,  Duval  and  Caron,  Justices. 

C    FoLET,  • Appellant. 

\  and 

(    Elliot, • ;  •  •  •  •  Respondent 


No.  1514. 


By  acU  of  dinolntion  of  eopaitnenhip, 
Ï.  reoeiTed  m  part  of  bis  interest  in  the 
firm,  two  promîMory  notes  ;  the  attt  con- 
taining a  olaoM  that  F.  shonld  be  at  li- 
berty, within  three  weelu,  to  retam  the 
said  two  notes,  and  to  take  snoh  goods 
from  the  stock  of  the  partnership  as 
he  would  select,  to  an  amount  equal  to 
snoh  notes  and  interest,  at  65  per  oent 
advance  upon  the  cost  thereof.  In  an 
action  by  F.  to  recorer  damages  against 
B.  for  refusing  ti>  permit  such  selection, 
the  notes  having  been  duly  tendered  :— 

Held  :— 1.  That  F.  was  not  limited  or 
restricted  to  any  description  of  goods, 
nor  obliged  to  allege  or  proye  what  parti- 
cular kind  of  goods  he  would  hare  se- 
leoted. 


Par  acta  de  dissolution  de  société,  F. 
re^nt  comme  sa  part  des  effets  de  la  so- 
ciété, deux  billets  promissoires  ;  l'acte 
contenant  une  clause  qu'il  serait  loisibla 
à  F.  de  remettre  les  deux  billets,  dam 
tro's  semaines,  et  de  prendre  telles  mar- 
chandises ap|»artenant  an  fonds  social 
au' il  choisirait,  à  un  montant  égal  aux 
aeux  billets,  «Joutant  65  par  cent  sur 
le  coût  des  dites  march^indisc.  Dans  une 
notion  en  dommages  par  F.  contre  B. 
fondée  sur  le  refus  de  ce  dernier  de  per- 
mettre &  F.  de  faire  on  choix,  les  deux 
billets  ayant  été  dûment  efforts  :— 

Jugé  :— lo.  Que  le  choix  de  F.  n'était 
pae  restreint  ou  limité  à  de  certaines  mar- 
chandises, et  qu'il  n'était  pas  tenu  da 
prourer  quelle  espèce  de  marohaiidisef  U 
aurait  choisi. 


(1)  See  also  Noureau  Denisart,  toI.  9,  p.  71  :— Pothier,  Obligations,  no.  799  :^ 
Story,  Bq.  Jur.  toI.  1,  no.  64. 
See  also  Merlin,  Yerbo  PreuTe,  toI.  44,  p.  460,  Cor.  1,  ioei_2,  f  m.  art.  L 
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2.  That  he  was  «ntitled,  u  damagea 
oooasiooed  by  sach  refiuali  to  a  sum 
equal  to  the  amount  of  profit  on  the  sale 
of  the  goods  if  delivered  aocording  to  the 
term»  of  the  acte. 

3.  That  the  interrogatoriei  on  faUs  et 
artidts  quoted,  were  properly  taken  pro- 
eonfesM. 


2o.  QnHl  était  «q  droit  de  raocmTnr, 
comme  dommnges  causés  par  tel  refus, 
une  somme  ésale  au  montant  dee  profits 
sur  les  effets  s'ils  eussent  été  livrés  au 
termes  de  l*aete. 

3o  Que  les  interrogatoires  sur  faits  et 
articles  cités,  avaient  été  légalement 
pris  pour  avérés. 


Judgment  rendered  the  Srd.  day  of  September,  1858. 

This  was  an  action  instituted  in  the  Superior  Court  Mon- 
treal, by  the  appellant  against  the  respondent,  who  had  pre- 
viously been  his  partner  in  trade,  claiming  damages  for  loss 
of  profits  caused  by  an  alleged  refusal  of  the  respondent 
to  deliver  to  the  appellant  certain  goods  at  a  specified  ad- 
vance of  65  per  cent,  on  the  sterling  cost.  Under  a  stipu- 
lation contained  in  the  notarial  acte  of  dissolution  of  co- 
partnership, the  sum  of  £600  was  agreed  upon  as  the  value 
of  the  interest  of  the  appellant  in  the  dissolved  partnership, 
part  of  which  was  paid  by  two  notes  of  Hickey  &  Com- 
pany, at  eight  and  twelve  months,  respectively,  which  notes 
were  guaranteed  by  the  respondent.  The  clause  in  the 
eicte  on  which  the  action  was  founded  was  as  follows  :  "  that 
"  the  said  James  Foley  shall  be  at  liberty,  within  three  weeks, 
**  to  return  to  the  said  John  Elliot,  the  said  notes  of  Hickey 
"  and  Company,  and  to  take  and  select  such  goods,  from  the 
^^  stock  of  the  partnership,  to  an  amount  equal  to  such 
**  notes,  and  interest  thereon  at  sixty  five  per  cent  advance 
^^  upon  the  sterling  cost  thereof." 

The  plea  of  the  defendant  set  forth  that  the  appellant  had 
not,  within  the  time  specified,  offered  to  select  goods  from 
the  stock  of  the  late  firm,  and  that  the  respondent  was  not 
bound  to  offer  them  until  after  selection,  and  that  the  res- 
pondent had  not  refused  to  allow  the  selection  to  be  made. 

The  judgment  appealed  from  which  was  rendered  on  the 
28th.  November,  1867.  (Smith,  Justice,)  granted  the  plain- 
tiff 's  motion  that  the  ninth  and  tenth  Interrogatories  sur  faits 
et  articles,  submitted^to  the  defendant  be  taken  in  the  afi[irma- 
tive,  pro  contessis^  and  ^^  considering  that  the  said  plaintiff 
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"  hath  failed  to  prove  the  loss  and  damages  alleged  by  him, 
"  as  it  does  not  appear  by  the  allegations  of  the  declaration  or 
"  by  any  evidence  of  record,  what  description  of  goods  the 
"  said  plaintiff  was,  by  the  said  agreement,  entitled  to  se- 
"  lect,  and  that  therefore  the  said  plaintiff  is  not  entitled,  in 
"  law,  to  the  conclusions  of  the  said  declaration.  Doth  ad- 
"  judge  that  his  action  be  and  the  same  is  hence  dismissed 
"  with  costs  : 

In  the  Court  of  appeals  : 

The  ChisfJustice,  after  stating  the  pleadings  said. 
The  questions  of  fact  raised  in  this  case  are  as  to  whether 
there  was  an  offer  by  the  appellant  to  rectum  the  notes  and  a 
demand  made,  within  the  three  weeks,  to  take  and  select  the 
goods  from  the  stock  of  the  late  firm,  and  whether  the  de- 
fendant refused  to  permit  such  selection. 

These  points  the  Court  considers  established,  and  we  are 
of  opinion  that  the  appellant  had  the  right  of  selection 
from  the  whole  stock  of  the  partnership,  and  was  not  bound 
to  specify  or  prove  what  particular  goods  he  would  have 
selected,  and  that  he  is  entitled  to  the  damages  proved, 
being  the  loss  of  profit  on  the  sale  of  the  goods  such  as  are 
proved  to  have  made  up  the  stock  of  the  late  copartneship. 

Judgment  :  *'  Seeing  that  the  respondent  made  evasive 
**  and  unsatisfactory  answers  to  the  ninth  and  tenth 
"  interrogatories  propounded  to  him  upon  faits  et  articles 
"  in  the  Court  below,  and  that  in  consequence  the  said  in- 
"  terrogatories  were  properly  taken  and  held  in  the  said 
"  Court  pro  confessis.  (1) 

(1)  iDteiTogatory  9.  le  it  true  that  at  some  time,  (and  state  when)  on  or  befove 
the  4th  October  last,  plaintiff  offered  yon  Hickej  and  Go's.,  said  two  notes,  also  a 
letter  of  guarantee  segned  by  James  Muir,  as  mentioned  in  plaintiff's  declaration 
and  requested  to  be  allowed  to  select  goods,  as  provided  in  your  articles  of  dissolu- 
tion, and  that  you  refused  ? 

Answbb  He  oame  to  me  then,  and,  as  far  as  I  remember,  asked  me  to  let  Morton 
select  the  f^ds  for  himself,  this  was  no  part  of  our  agreement,  as  Morton  was  a 
customer  of  mine,  and  giriog  him  goods  was  iiguring  my  business,  besides  Mr.  Foley 
agreed  that  Mr.  Morton  should  not  have  the  goods. 

Interrogatory  10.  Did  the  plaintiff,  before  the  notarial  protest  was  made  by  him 
against  you,  of  which  copy  is  filed,  offer  you  James  Muir's  letter  of  guarantee  in  ad- 
dition to  Hickey  and  Go's,  two  notes  1 

Amwaii.— It  had  nothing  to  do  with  the  matter  in  hand. 
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'*  Seeing  that  the  appellant  hath  established  in  evidence 
"  that  within  the  three  weeks  mentioned  in  the  deed  be- 
*^  tween  the  parties  in  this  cause,  bearing  date  the  thirteenth 
^'  day  of  September,  one  thousand  eight  hundred  and  fifty 
^*  six,  at  Montreal,  before  Hunter,  and  colleague,  notaries,  he 
*^  offered  and  tendered  according  to  the  intent  and  meaning 
**  of  the  said  deed,  to  return  to  the  respondent  the  two  cer- 
"  tain  promissory  notes  of  Hickey  and  Company,  referred 
*'  to  in  the  said  deed,  and  claimed  his  right  under  the  same 
^^  to  take  and  select  goods  as  agreed  upon  from  the  stock  of 
^^  the  partnership  lately  subsisting  between  the  said  parties, 
**  and  which  was  dissolved  by  the  said  deed,  and  that  the 
"  respondent,  without  any  just  cause,  refused  to  permit  such 
^^  selection  to  be  made,  and  to  deliver  such  goods,  whereby 
"  the  appellant  was  deprived  of  certain  profit  and  gain 
**  which  he  could  have  made  by  the  resale  of  the  goods,  to 
^^  the  amount  of  thirty  four  pounds,  twelve  shillings  ;  seeing 
^^  also  that  by  the  said  deed  the  said  appellant  was  not  li- 
*^  mited  or  restricted  to  any  description  of  goods  from 
*^  among  the  stock  of  the  said  copartnership,  and  that,  there- 
**  fore,  in  the  judgment  of  the  Court  below  by  which  the  ac- 
^^  tion  of  the  appellant  was  dismissed,  there  is  error  : — 

"  The  Court,  now  here,  doth  reverse,  &c..  And  it  is 
^*  considered  and  adjudged  that  the  exception  by  the  res- 
*^  pondent  filed  in  the  Court  below  he  dismissed,  and  that 
^^  the  said  respondent  do  pay  to  the  appellant  the  sum  of 
*^  thirty  four  pounds,  twelve  shillings,  currency,  as  da- 
*^  mages  occasioned  to  the  said  appellant,  by  the  said 
^*  respondent,  by  his  unjust  refusal  to  permit  the  selection 
*^  of  goods  as  aforesaid,  and  being  the  amount  of  profit 
**  which  the  appellant  would  have  had  in  the  resale  of  the 
**  said  goods,  if  delivered  to  him  occording  to  the  said 
"  deed." 

Mackat  and  Austin,  for  appellant 

Torrance  and  Morris,  far  respondent. 
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SUPERIOR    COURT.  —  MONTREAL. 
Before  : — ^Bsrthslot,  Assist-Judge. 


No.  1794. 


Merritt Plcdnliff. 


vs. 


Lynch Defendant. 


Held  :— 1.  In  an  aotion  against  L.,  whose 
■ignature  wa«  on  the  back  of  a  i\pta  signed 
by  B.,  and  payable  to  plaintiff,  or  bearer  ; 
t&at  L.  wa«  not  entitled  to  notioe  of  protest 

2.  That  the  donneur  d*aval  is  not  en- 
titled to  notioe  of  protest,  but  is  liable 
êolidairement  with  the  principal  debtor. 

3.  That  a  motion  for  a  new  trial  cannot 
be  reoeived  after  the  first  foar  days  of  the 
term  next  following  the  Terdict  of  a  jury. 

Semble.  That  it  is  the  provinoe  of  the 
Jury  to  determine  whether  the  defendant's 
signatiire  indorsed  on  a  note  was  intended 
mt  an  ordinary  indorsation,  or  whether  it 
was  pour  aval. 


Jugé: — 1.  Dans  nne  aotion  contre  L. 
dont  la  signature  était  sur  le  dos  d'un 
billet  signé  par  B ,  et  payable  an  de- 
mandeur, ou  an  porteur  ;  que  L.  n'arail 
pas  droit  à  un  aivu  de  protêt 

2.  Que  le  donneur  d'aral  n'a  pas  droit 
à  un  avis  de  protêt^  mais  qu*i1  est  respon- 
sable solidairement  ayeo  le  débiteur  prin- 
cipal. 

3.  Qu'une  motion  pour  un  nouvean 
procès,  ne  peut  être  reçue  après  les  quatre 
premiers  Jours  du  terme  ensniyant  un 
procès  par  jurée. 

Il  eemble.  Qu'il  est  du  re8K>rt  du  juvé 
de  déterminer  si  la  signature  an  défen- 
deur endossée  sur  un  billet  était  un  en- 
dossement ordinaire,  on  si  cette  signatun 
avait  été  apposée  pour  aval. 


Judgment  rendered  the  25tfa.  May,  1859. 

Action  was  brought  on  the  seventeenth  November,  1858, 
for  fifty  four  pounds,  six  shillings  and  ten  pence,  balance 
of  a  promissory  note  in  the  following  terms  : 

"  One  day  from  date  I  promise  to  pay  D.  B.  Merritt,  or 
**  bearer,  ninety  five  pounds  and  twelve  shillings,  cy.,  for 
**  value  received,  on  account  of  wood  for  the  Ontario  and 
^*  St.  Lawrence  Steamboat  Company,  in  the  year  1856. 

"  Signed,        W.  T.  Barron, 

"  Indorsed,     Owen  Lynch.  " 

The  declaration  alleged  an  indebtedness  by  the  defendant 
to  the  plaintiff  in  the  sum  of  ninety  five  pounds,  twelve  shil- 
lings, for  cash  advanced  to  him,  and  that  the  defendant  procu- 
red the  promissoiy  note  in  question  from  the  maker  for  the 
debt  therein  mentioned,  and  kept  it  till  after  it  became  due, 
and  then  indorsed  the  same  to  secure  payment  thereof  and 
delivered  it  to  the  plaintiff. 

23 
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Pleas  1.  That  the  note  was  delivered  to  the  plaintiff  after  it 
became  due,  that  the  indorsement  was  an  ordinary  indo^ 
sèment  ;  and  that  the  plaintiff  was  bound  to  protest  the-note 
and  give  notice  of  protest  to  the  defendant,  which  was  not 
done. 

S.  That  even  if  protest  were  not  necessary,  the  plaintiff 
was  bound  to  use  diligence  to  recover  from  the  maker, 
which  was  not  done  ;  and  that,  since  the  date  of  the  note, 
the  Steamboat  Company,  and  Barron  their  agent,  had  become 
insolvent,  and  the  defendant  had  thereby  lost  his  recourse. 

The  answer  to  the  first  plea  denied  the  plaintiffs  liability 
to  protest  the  note.    To  the  second  plea  general  answer. 

The  plaintiff's  articulation  of  facts  was  to  the  following 
effect. 

1.  That  on  the  Slst.  July,  1857,  and  at  date  of  deliveiy 
of  the  note  to  the  plaintiff,  the  defendant  was  indebted  to  the 
plaintiff  in  £95  12s.,  for  cash  theretofore  advanced  by  the 
plaintiff  to  the  defendant. 

2.  That  the  note  was  procured  by  the  defendant  from 
Barron  for  a  debt  due  the  defendant  by  the  Steamboat  Com- 
pany. 

S.  That  the  defendant  indorsed  and  delivered  the  note  in 
consideration  of  the  sum  of  money  he  so  owed. 

4.  That  the  note  was  delivered  after  it  became  due,  viz  : 
on  the  12th.  August,  1857. 

5.  That  the  plaintiff  had  collected  from  Barron  on  account 
of  thenote  £41  ôs.,  at  times  specified.* 

6.  That  the  plaintiff  used  diligence  and  frequently  de- 
manded payment  from  Barron  and  from  the  defendant. 

7.  That  the  defendant  had  promised  to  pay  the  balance 
sued  for. 


355 

The  defendant's  articulation  of  facts  was  to  the  following 
effect. 

1.  The  delivery  of  the  note  to  plaintiflf  on  the  day  of  its 
date. 

2.  That  Barron  was  the  agent  of  the  Company  at  the 
date  of  the  note. 

3.  That  the  company  had  up  to  that  date  punctually  met 
all  its  engagements. 

4.  But  that  the  company  was  insolvent  at  the  time  of 
instituting  suit,  as  was  also  Barron  the  agent. 

5.  That  by  the  usage  and  custom  in  force  in  Lower  Ga* 
nada,  the  plaintiff  was  bound  to  use  reasonable  diligence  to 
recover  the  amount  of  the  note  from  the  ma'ker,  and  to  giv» 
notice  of  the  want  of  payment  to  the  defendant  within  a 
reasonable  delay. 

The  plaintifTs  answers  denied  all  the  facts  articulated  by 
defendant,  except  in  so  far  as  they  agreed  with  the  facts 
articulated  by  plaintiff. 

The  parties  consented  to  a  general  verdict. 

At  the  trial  which  was  had  by  a  special  Jury  of  mer- 
chants and  traders  before  M.  Justice  Smith,  His  Honor 
charged  the  jury  in  effect  : — 

1.  That  a  person  signing  or  indorsing  pour  aval  was  not 
entitled  to  notice  of  protest. 

2.  That  looking  at  the  note  simply,  the  presumption 
would  be  that  Barron  owed  Merritt  and  gave  his  note,  and 
that  the  defendant  signed  to  secure  the  payment  of  it,  and 
therefore  pour  aval. 

3.  That  there  was  no  collateral  evidence  to  shew  what 
Lynch's  intention  was,  that  no  debt  was  due  by  Barron  to 
Merritt,  that  the  note  being  made  to  bearer  made  Lyncli 
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the  holder  of  it  as  if  Merritt's  name  had  not  been  inserted 
in  it. 

4.  That  whether  Lynch  intended,  under  the  circum- 
stances, to  sign  as  indorser  or  pour  aval  was  a  question 
for  the  jury.  If  they  were  of  opinion  that  he  signed  as  in- 
dorser, then  they  should  find  for  the  defendant  ;  if,  pour  aval^ 
then  for  the  plaintiff,  because  in  case  of  avalj  no  protest  or 
notice  of  protest  were  necessary. 

The  jury,  on  the  16th.  March,  1859,  gave  a  verdict  in 
favor  of  the  plaintiff  for  the  sum  demanded. 

On  the  19th.  March,  the  third  day  of  the  following  term, 
the  defendant  gave  notice  for  the  22nd  March,  of  a  motion 
for  a  new  trial,  and  on  the  2l8t.  March  filed  the  motion 
subject  to  all.  objections. 

On  the  22nd.  the  plaintiff  objected  to  the  reception  and 
hearing  of  the  motion  on  the  ground  that  the  filing  on 
the  21st.  being  made  in  his  absence  was  irregular,  and 
because  the  22nd.  was  the  fifth  juridical  day  of  the  term, 
whilst  by  the  rules  of  practice  the  motion  should  have  been 
made  on  or  before  the  fourth  day.  • 

On  the  S  1st.  March,  Berthelot,  Assistant-Judge,  main- 
tained the  plaintifPs  objection  and  rejected  the  motion  for  a 
new  trial,  suspending  his  judgment  on  the  plaintiff's  motion 
for  judgment. 

On  the  18lh.  April  following,  the  defendant  moved  for 
judgment,  non  obstante  verediciOy  substantially  on  the  follow- 
ing grounds. 

1.  Because  there  was  no  proof  of  indorsement  ordeliveiy 
of  the  note  on  a  day  subsequent  to  its  date. 

2.  Because  the  finding  by  the  jury  that  the  defendant 
signed  as  an  aval,  and  not  as  an  ordinary  indorser,  was  ille- 
gal, that  being  matter  of  law  to  be  settled  by  the  judge  at 
the  trial  and  not  by  the  jury. 
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3.  Becaase  the  note  required  protest,  and  because  the  jury 
in  finding  that  the  defendant  signed  pour  aval,  exceeded 
their  powers  and  the  verdict  ought  to  be  disregarded. 

4  Because  the  verdict  should  have  been  against  the 
plaintiff  by  reason  of  his  laches  in  not  urging  his  recourse 
against  the  maker  since  he  became  insolvent. 

6.  Because  the  verdict  was  contrary  to  law,  evidence  and 
justice. 

Berthblot,  Assistant-Judge. — After  recapitulation  of  the 
facts  of  the  case,  and  the  judgment  rejecting  the  motion 
for  a  new  trial  made  by  the  defendant,  said  in  effect  : — 

This  is  a  motion  for  judgment^  no/i  obstante  veredicto^ 
founded  upon  various  grounds,  some  of  which  are  appli- 
cable only  to  a  motion  for  a  new  trial.  The  first  question 
to  be  decided  is,  as  to  the  effect  of  the  signature  on  the 
note,  was  it  an  aval  or  was  it  an  ordinary  indorsa- 
tion. Both  the  aval  and  the  indorsement  may  be  looked 
upon  as  being  in  a  certain  sense,  security  to  the  hol- 
der, but  the  effect  of  the  aval  is  more  extended  than  that 
of  the  indorsement,  it  creates  solidarité  de  plein  droit,  and 
renders  the  signer  liable  to  all  the  obligations  of  the  party 
for  whom  it  was  given,  whether  such  party  be  the  maker, 
indorser  or  acceptor  of  the  bill  or  note,  unless  the  contrary 
is  clearly  stipulated.  (1) 

The  note  here  was  evidently  not  signed  by  Lynch  for  the 
purpose  of  transferring  it  to  Merritt,  for  Merrilt's  name  is 
mentioned  in  the  note,  as  payee,  the  note  being  moreover 
payable  to  bearer.  Lynch's  signature  was  only  added  to 
guarantee  the  payment  of  the  note,  and  the  effect  of  putting 
it  there,  was  to  render  him  liable  with  Barron,  solidaire" 
ment. 

The  next  question,  taking  the  signature  to  be  pour  avalj  is 
whether  there  was  any  necessity  of  protest  and  notice  of 

(I)  Qoaget  et  Merger,  pp.  612,  513,  nos.  3-12  :— PardenoB,  nos.  394,  396 1— 
1  Savary,  L  3,  cap.  8,  p.  27. 
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protest  to  the  defendant.  It  was  contended  by  the  defen- 
dant, that  the  ordinance  of  1673  regulated  the  matter  in 
his  favour  ;  that  by  the  32d.  article  the  party  signing  pour 
aval  should  be  assitpilated  to  the  indorser,  and  was  enti- 
tled to  notice  of  protest.  But  in  answer  to  this  it  is  only  ne- 
cessary to  say  :  1st.  That  this  ordinance  has  never  been  held 
as  enregistered  in  this  country.  2dly.  That  it  was  not 
received  even  in  France  as  being  declaratory,  lot  déclara- 
toirCj  in  all  its  clauses,  and  Savary,  at  the  page  cited  by  the 
defendants  counsel,  1st.  vol.,  p.  205,  speaks  of  the  contra- 
dictory decisions  on  this  subject  by  the  tribunals  in  France 
previous  to  the  ordinance  of  1673,  which  may  therefore  be 
looked  upon  as  fixing  the  jurisprudence  on  a  point  formerly 
kx  controversy.  The  authority  cited  from  Merlin,  vbo.  Aval^ 
pp.  206, 208,  and  2  Savary,  p.  133,  are  to  be  taken  with  reserve, 
because  they  comment  upon  the  article  of  the  ordinance 
of  1673.  The  jurisprudence  of  Lower-Canada  does  not 
seem  to  have  adopted  the  rule  of  the  ordinance,  but  rather  to 
be  in  conformity  with  the  142d.  article  of  the  Code  de  Com- 
merce^ which  binds  the  donneur  d^aval  by  the  same  means 
as  thé  drawer  and  the  indorser,  and  leaves  him  the  right 
of  using  the  defences  only  which  could  be  raised  by  the 
principal  debtor,  (1)  where,  under  analogous  circumstances, 
tfte  signature  was  held  to  be  pour  aval.  As  to  the  point  raised 
tbat  the  jury  decided  that  the  signature  was  an  indorsation 
and  not  an  aval^  it  is  not  necessary  to  give  any  opinion  now, 
the  jury  found  a  general  verdict  without  specially  determining 
the  signature  to  have  been  put  pour  avaly  but  if  they  had  so 
found,  that  would  clearly  not  be  a  ground  in  support  of  a 
motion  {ox  ]\xàgmenX^m>n  obstante  veredicto  y  although  it  might 
have  been  raised  on  a  motion  for  a  new  trial,  but  I  would 
be  inclined  to  adopt  the  doctrine  to  be  found  in  Gouget  and 
Merger,  and  in  the  case  of  Smith  vs.  Gorton,  that  the  jury 
being  the  judges  of  the  fact,  to  use  the  expressions  of  Gouget 

41  ;  S««  OB  this  Bubjoot  P«rail,  Lettre  de  Change,  p.  229  :— Pothier,  Cootr.  de 
Change,  toa  122,  123  :— Guyot,  vbo.  Aval,  p.  709,  also  the  ooae  of  Pariceau  and 
Ouelette,  in  appeal  from  the  Circuit  Court,  and  decided  by  Justices  Day  and  Smith, 
leférred  to  by  the  plaiatiff*8  oounsel,  also  10  LouiMana  Beports,  p.  374,  Smith  ra. 
Norton. 


369 

and  Merger,  ont  à  cet  égard  un  pouvoir  discrétionnaire  d^ ap- 
préciation^ and  that  it  was  not  for  the  judge  to  invade  their 
province  and  to  dictate  to  them  in  this  particular,  for  it^ 
was  for  them  to  say,  from  the  evidence  and  the  circum- 
stances, whether  the  signature  of  the  defendant  should  b« 
taken  simply  as  an.  iAdprsation  or  as  an  aval  for  the  drawer. 

There  is  in  this  case  a  clear  admission  of  record,  by  the 
defendant's  answer  to  the  articulation  of  fact  No.  1,  that  the 
defendant  was  indebted  to  the  plaintiff  in  £95  12,  for  cash 
advanced,  the  articulations  and  the  answer  to  No.  S  admit 
that  the  note  was  indorsed  and  delivered  in  conside- 
ration of  this  sum.  Here  we  have  of  record  an  express 
admission  of  a  debt,  and  that  the  note  was  delivered  in 
consideration  of  the  debt. 

Looking  therefore  upon  the  signature  of  the  defendant 
as  an  avai^  and  being  of  opinion  also  that  according  to  the 
jurisprudence  of  the  tribunals  here,  the  donneur  d^aval  for 
the  drawer  of  a  bill,  or  the  maker  of  the  note,  has  no 
right,  whether  he  signs  on  the  back  of  the  instrument,  or 
otherwise,  to  complain  of  want  of  notice  of  protest,^  and  that 
consequently  there  was  no  laches  on  the  part  of  the  plain- 
tiff, the  motion  of  the  defendant  must  be  rejected  and 
judgment  entered  upon  the  plaintiff's  motion. 

DoRMAN,  for  plaintiff. 

DouTRE,  for  defendant. 

Stuart,  Henrt,  Counsel  for  defendant. 


AathoritiM  eited  by  plaintiff  : 

1.  Motion  Qttst  b«  made  within  Ist  fonr  dayt  after  verdioi- 

Rales  of  praotioe  p.  23,  rales  76  and  77  :— Thomas  ys.  Jones,  4  Meeson  and 
Welsby.  p.  28  :— Moore  Ta  Robinson,  14  Meexon  and  Webby,  p  427  :— 3  Har- 
rison's Digest,  p  2590:— 2  Tidd*8  Practice,  p.  912:— Weston  ja.  Foster,  2  Ring- 
ham*s  New  Cases,  p.  701. 

Motion  made  is  of  the  natme  of  a  motion  in  arrest  of  jodg ment 

Taylor  vs.  Whitehead,  DoaglafS,  Rep.  746. 

2  In  what  oases  motion  for  jadgment,  nan  obêtanU  veredicto,  may  be  granted. 

2  Anhbold's  Praotioe,  p.261:— 2  Tidd*s  Praotioe,  p.  920:— Raad  vs.  Vaagha^, 
1  Bingham's  New  Cases,  p.  767:— 3  Harrison's  Digest,  p.  2590. 

3.  To  show  that  LyncVs  indorsement  is  an  AvtUs  also  the  extent  ofliability  of  the 
4onn«ttr  cPaval  :— Poihier,  Contr.  de  Change,  No.  122  :  -  2  Pardessus,  Droit  Com.,  Not. 
393,  396,  397  :— Massé,  Die.  da  Cont.  Com.  vbo.  Aval,  Nos  14, 15  and  16  :— 1  Qoyol, 
Rep.  de  Jnr ,  Ylo-ilvai,  p.  709  :— Story,  Notes,  sect  133  :  Story,  Bills,  sect  455  :-'aoa- 
get  et  Merger,  Die.  Droit  Commeroial,  pp.  512,  513. 
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SUPERIOR  COURT.— MONTREAL. 

,  Before  : — Mondklkt,  Justice. 

(  Poutre, %••  Plaintiff. 

No.  1601.  <  vs. 

(  Latiolktts, Défendant. 


Held  :  -That  a  defendant  in  an  action 
en  revendication  has  so  droit  de  reten- 
tùm  until  he  be  paid  hln  fees  and  ex- 
.penee8,/r<it«(fe^arde,  a<  gardien  judi- 
daire  in  an  action  of  rerendi4«tion 
againBt  the  plaintiiT  aa  defendant  ;  the 
action  haring  been  diamifaed  and  the 
lodgment  notified  to  the  guardian. 


Jugé  :~Qu*iin  défendeur  dana  une  a»> 
ti^n  en  revendication,  n'a  aucun  droit  de 
retention  pour  le  paiement  de  aea  fraia  et 
honoraire^,  ftaia  de  garde,  comme  gar- 
dien judiciaire,  dana  une  action  en  re 
▼cndicaiion  contre  le  demandeur,  dé- 
fendeur en  la  cauae  ;  l'action  ayant  été 
reuToyée  et  le  jugement  signifié  au  gar- 
dien. 


Judgment  rendered  the  SO^h.  April,  1859. 


The  action  was  en  revendication  to  recover  the  possession 
of  a  horse  alleged  to  have   been  the  property  of  the  plain- 


The  firat  indorser  of  a  bill  or  note  not  payable  to  his  order  muat  be  considered  a 
guarantor  or  mrety. 

Smith  va.  Gorton,  10  Louisiana  R.  p.  374  :~Lawrence  et  at  yb.  Oakey  et  at,  U 
Louisiana,  R ,  p.  386  :— MoCaualand  Ya.  Lyona  et  at,  4.  Louisiana  Annual  Reports, 
p.  273:— GuidiyYa.  Vires,  7  Martin'a  Rep.,  p.  701 

In  order  to  hold  a  party  as  an  ordinary  and  regular  indoraer,  he  must  be  either 
the  payee  or  a  subsequent  holder  under  Uie  pctyee. 

Story,  Notes,  sees.  3  and  32  :— Story,  Bills,  sec.  200. 

4.  The  donneur  d^aval  not  entitled  to  notice  of  protest:— Mafsé,  Diet,  rbo.  Awily 
Nos  7  and  18:- Paillette,  Manuel  Droit  Français,  p.  759.  Note  D.,  No  5,  on  article 
142  of  Code  Commercial.  Also  p.  763,  Note  0.,  No.  4,  on  article  168  of  Code:— 
6Mw8é,  Droit  Com,  ^o.  372:— 1  Locré,  Code  de  Commerce,  pp.  454  and  52S:— 
Persil,  Change,  pp.  228  to  231  :— 2  Pardessus,  Droit  Com.,  No.  394  :—l  Nouguier, 
Change,  Nos.  526,  527,  628  and  630. 

Pariseau  ys.  Ouelette,  No.  24,  Sup.  Court,  Judgment  11th.  April,  1850.  Judges 
Day  and  Smith 

Guarantor  or  indoraer  who  is  oocsidered  as  surety,  not  entitled  to  notice  of  protect. 

Smith  Ys  Gorton,  10  Louisianna  R.,  p.  374:— Goidry  ys.  Viyss,  7  If  artin's  B., 
p.  701  :— Wateon  ys.  Mascall,  13  Meeson  and  Welsby,  453  :— Hitchcock  and  Han- 
phry,  6  Manning  and  Granger's  Rep.,  p.  659  :— Gaegriet  ys.  Thorn,  14  Louisianna 
Rep.,  p.  606  : 

6.  Indorsement  after  maturity  of  note,  liability  of  indoraer  In  anoh  cum  ;  Story, 
Piom.  Notea,  aeca.  178-180:— 2  Pardeaaus,  No.  351.,  p.  185. 

Defendant's  Authorities  * 

1.  As  to  the  motion  nan  obetante  veredicto.  Sh*w  Y8.Meik1ham,  3  L.  C.  Jurist,  p.  5: 
— Willes'  Reports,  p.  366  :— 2  Strange's  Rep ,  p.  873  :— 2Tidd's  Practice,  pp.  928, 1061. 

2.  Definition  of  Ara/:— 2  SaYary  p.  94:— 1  Gouget  and  Merger,  Diet,  de  Droit 
Comm ,  YO.  Aval,  p.  613,  No.  3  :— 1  Nouguier,  Lettres  de  Change,  No.  495 

3.  An  indorsement  not  to  be  presumed  an  Aval  \  1  Nouguier,  Nos-  497,  518, 520. 

4.  Necessity  of  protest  or  at  least  of  diligence  ;  1  SaYary,  p.  206  :— 2  SaYary,  pp.  133, 
260,  620  :— Merlin,  Quest,  de  Droit.  Ybo.  AraZ:— Merlin,  Quest  de  Droit,  additk», 
Ybo.  Avo/:— Story,  Notes,  Nos.  460-472  :— Ross,  Bills  and  Prom  Not«8,  pp.  37  and 
39  :— Story  on  Contracts,  No.  873  :— Gouget  and  Merger,  p.  517,  Na  29,  injtno. 
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tiff  and  to  have  been  seized  in  his  possession,  in  a  pre- 
vious action  en  revendication  instituted  in  October,  1855, 
by  Lazure,  and  others,  plaintiffs,  against  the  plaintiff 
as  defendant.  The  declaration  alleged  that  the  horse  in 
question  was  seized  in  that  cause,  and  had  been  put  into 
Laviolett^s  possession  as  gardien^  that  the  action  had  been 
dismissed,  and  that  the  defendant  had  refused  to  de- 
liver up  the  horse  although  duly  notified  and  required  so  to 
do,  conclusion  en  revendication  and  for  £5  damages. 

The  defendant  pleaded  that  he  had  been  duly  named 
gardien  judiciaire^  on  the  20th.  October,  1865,  in  the  case 
of  Lazure,  et  al.j  vs.  Poutre,  and  had  kept  the  horse  until  it 
had  been  taken  out  of  his  hands  under  the  writ  issued  in  the 
action  against  Poutre  ;  that  he  had  a  droit  de  retention  as  to 
the  horse,  until  the  payement  of  the  frais  de  garde,  and  was 
not  bound  under  the  writ  in  the  cause  to  have  given  up 
the  property  without  prepayment  ;  that  the  plaintiff  had 
made  no  attempt  in  the  former  case  to  get  possession  of 
the  horse  during  the  pendency  of  that  suit,  and  that  no  da- 
mage had  been  suffered.  Conclusion,  that  the  action  be 
dismissed,  or  at  least,  that  no  judgment  be  rendered  in 
favor  of  the  plaintiff,  unless  he  be  ordered  first  to  deposit  in 
Court  £15,  for  such  frais  de  garde,  in  default  whereof  that 
the  horse  be  sold  in  the.  hands  of  the  present  gardien  for 
payment  of  the  said/rat>  de  garde. 

MoNDELET,  Justice. — The  gardien  has  a  privilege  for 
his  costs  in  certain  cases,  (1)  but  he  has  no  droit  de  reten- 
tion, such  as  is  pretended  in  this  cause,  and  the  plaintiff 
must  have  judgment. 

Judgment  : — ^^  Considérant  que  le  défendeur  est  mal- 
*'  fondé  en  sa  prétention,  et  qu'il  n'existe  aucune  loi  qui 
'^  l'appuie,  le  gardien  n'ayant  aucun  privilège,  lien  ou 
^^  droit  de  retention  de  la  chose  saisie  revendiquée  pour  ses 
**  frais  de  garde  : 


(1)  Pothier,  Proo.  Gir.  p.  124  :--l  Pifean,  p.  683. 
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^*  Considérant  que  le  cheval  dont  il  est  question,  a  été, 
*^  de  Taveu  des  parties,  remis  au  demandeur  et  qa^il  ne 
*'  s'agit  plus  que  des  frais  : 

**  Considérant  que  le  défendeur,  attendu  ce  qui  précède, 
^^  est  tenu  de  les  payer,  condamne  le  défendeur  à  payer  au 
"  demandeur  les  dépens  de  cette  action." 

Laflamme,  R.  and  6.  for  plaintiff. 

Cartisr  and  Berthelot,  for  defendant. 


363 


^^aSÎL  sSl^^'}     I^ISTRICT  OF  MONTREAL. 

Before: — Sir  L.  H.  LaFontaine,   Baronet,  Chîef-Justîce, 
Aylwin,  Duyal  and  Mkrsbith,  Justices. 

BouLANGETy ^  •••••..  •   AppellafiL 

and 
The  Mayor,  Aldbrmbn"  ani>  Citizens  of  the 

City  of  Montreal ...••...  Respondents. 


The  Provincial  Statute  of  ISSKUthand 
15th  Vict  C.  UQ  )  coasolidatiog  the  Acts  in 
reference  to  the  incorporation  of  the  Citj  of 
Montreal  enacts,  fiect.34 — ^*  That  at  any 
"  quarterly  or  special  meeting  of  the  said 
"  coanoil,  after  the  election  of  members 
*'  thereof,  in  the  year  1  62,  and  in  oiurh 
**  succeeding  year,  the  said  council  shall 
"  appoint  as  masy  assessors  for  the  »aid 
"  City,  not  exceeding  nine  in  number, 
**  OS  may  be  necessary,  »nd  the  said  coun- 
"  oil  may  grant  the  said  assessors  such 
"  remuneration  for  their  services,  as  the 
'^  said  council  may  deem  fitting." 

The  ooaa:il  voted  a  remonerat'on  to 
certain  assessors  at  the  rate  of  £225  per 
annum  each  ;  in  an  action  against  the  cor- 
poration for  a  snm  larger  than  the  sum 
above  mentioned  : — 

Held  :— lo.  That  the  decision  of  the 
eounoil  wa«  not^nal  as  te  the  amount  of 
such  remuneration,  and  that  the  assessors, 
under  the  sec' ion    of  the  statute  above 

S  quoted,  had  a  right  of  action  granted 
or  a  resonable  remuneration  to  be  esta- 
blished by  witnesses,  and  based  upon  the 
value  of  tbe  servioes  rendered. 

2o.  That  the  plea  in  the  oause  which 
admitted  that  a  sun  of  £{07  18  1,  with 
interest  and  costs,  was  due  to  the  plaintiff, 
praying  acte  of  the  deposit  of  this  sum 
into  Court,  and  also  praying  that  the 

Slain  tiiTa  action  for  the  surplus  might  be 
ismi.«sed,  necessarily  entitled  the  plain- 
tiff to  a  judgment  for  the  sum  tendered. 

3o.  That,  under  the  circumstances  of 
the  cans«,  the  sum  deooanded  was  rea- 
sonably due  to  plaintiff,  after  deduction  of 
tàe  payments  and  amounts  indieated.  (1) 


Le  Statut  Provincial  de  1851,  (14me. 
et  15me.  Viftl^  ehap.  128,)  oonsoHdant  tes 
actes  ayant  rapport  à  l'incorporation  de 
la  Cité  de  Montréal,  décrète,  sec.  34, — 
"  Qu'&  toute  assemblée  triroestrielltt  on 
'*  spéciale  du  dit  conpeil,  après  l'élfction 
*'  des  membres  d'ieelni  dans  l'année  1852, 
"  et  dans  chaque  année  subséquente,  le 
"  dit  conseil  nommera  autant  de  cotisenni 
"  pour  la  dite  cité,  n'excédant  pas  le 
"  nombre  de  nenf,  qn'il  pourra  être  né- 
"  oessaire,  et  le  dit  conseil  pourra  ao- 
'*  corder  aux  dits  cotiveurs  porr  leurs 
"S3rvices  telle  rémunération  qu'il  pourra 
"  juger  convenable." 

Le  conseil  vota  une  somma  de  j6225 
par  année  a  chacun  de  rertains  cotisenn 
comme  rémnnérati  n  ;  dans  une  aotiai 
portée  contre  la  corporation  pour  une  plus 
forte  somme  que  la  somme  ol-dessus  me&> 
tionnée  :— 

Ju^é  :— lo.  Que  la  décision  du  conseil, 
quant  an  montant  de  telle  rémunération 
n'était  paa  finale,  et  qae  les  ootiseuia, 
sous  la  section  du  statut  ci-dessus  citée, 
avait  droit  d'action  pour  réclamer  una 
rémunération  raisonnable  étable  par  té- 
moi^ages,  et  basée  sur  la  valeur  dae 
sanrioes  rendus. 

2o.  Que  le  plaidoyer  dans  là  cause  qui 
admettait  (|n'«ne  somme  de  £\Çfl  IB  1, 
avec  intérêts  et  dépens,  était  due  au  de- 
mandenr,  damandant  acte  du  dépOt  <{b 
cette  somme  en  Cour,  et  concluant  i  oa 
que  Paction  du  demandeur  fut  rcnvoyéa 
pour  le  surplus,  donnait  nécessairement 
droit  au  demandeur  d'obtenir  jugement 
pour  la  somme  offerte. 

3o.  Que,  dans  les  circonstances  de  la 
cause,  la  somme  réclamée  était  juste* 
ment  due  an  demandeur,  déduction  faite 
des  paiements  et  sommes  indiqués. 


Jugdment  rendered  the  6th  day  of  Jane,  1859. 

The  pleadings  and  facts  of  the  cause  «ufBeiently  appear 
from  the  remarks  oi  the  Chief-Justice  in  rendering  judgment 

(1)  Vide  Gorrie  vs.  The  Mayor,  &o.  of  Montreal,  8  L.  0.  Bep.,  p.  236. 
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Sir  L.  H.  LaFoktaike,  Bt.,  Juge-en-Chet — L'appelant 
a  été  employé  par  Tintimée  pour  remplir  les  devoirs  de 
cotiseur  pendant  les  années  1853)  1854  et  1855. 

Par  son  action  il  réclamait  pour  ses  services  les  som- 
mes suivantes  : 

Pour  l'année  1868     £150  0  0 

Pour  1  année  1854 250  0  0 

Puis,  pour  une  liste  de  voteurs  requise  aux  ter- 
mes du  statut  14  Vie.  ch.   153,  faite  durant  cette 

même  année 50  0  0 

PourPannée  1855 225  0  0 

Plus,  pour  cette  même  année,  pour  avoir  servi 
comme  témoin  généralement  devant  la  Cour  du 

Recorder 25  0  0 

Total £700  0  0 

Il  alléguait,  dans  sa  déclaration,  avoir  reçu  £300,  de 
manière  que  ses  conclusions  n'étaient  que  pour  la  balance, 
savoir,  £400. 

Ce  qui  suit  est  le  résumé  que  l'intimée  a  donné  elle 
même,  dans  son  factum  imprimé,  de  sa  défense  à  l'action. 

^^  Que  le  6  mai  1853,  le  conseil  de  la  Cité  de  Montréal, 
en  vertu  des  pouvoirs  qui  lui  sont  conférés  parle  chapitre 
128  de  la  14ème  et  lôme  Victoria,  avait  nommé  le  dit  ap- 
pelant comme  un  des  cotiseurs  pour  la  dite  année  ;  que  le 
dit  appelant  avait  accepté  cette  charge,  en  avait  rempli  les 
devoirs  et  avait  reçu  en  paiement  la  somme  de  £100  qui 
avait  été  fixée  par  le  dit  conseil  comme  la  rémunération 
qu'il  devait  recevoir  pour  ses  dits  services  ;  que  l'appelant 
avait  accepté  la  dite  somme,  en  avait  donné  un  reçu  et  en 
avait  été  satisfait. 

Que  l'appelant  avait  également  été  nommé  cotiseur  pour 
les  années  1854  et  1855,  qu'il  avait  accepté  et  rempli  la 
dite  charge  durant  les  dites  deux  années,  et  que  le  dit 
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conseil  avait  fixé  sa  rémunération  à  £235  par  an,  ce  qui 
formait  une  somme  de  £450,  à  compte  de  laquelle  les 
intimés  avaient  payé  à  Pappelant  £342  Is  lld,  laissant 
une  balance  de  £107  18s  Id,  que  les  intimés  avaient  tou- 
jours été  prêts  à  payer  et  qu'ils  offraient  en  Cour  avec  leur 
défense,  ainsi  que  les  intérêts  et  frais  accrus  sur  l'action 
du  dit  appelant." 

L'intimée  disait  de  plus,  dans  sa  défense,  que  les  coti- 
seurs  n-avaient  pas  fait  les  listes  des  voteurs  aux  élections 
des  membres  du  parlement,  telles  que  prescrites  par  la 
16me  Vie.  ch.  153;  que  ces  listes  avaient  été  faites  par 
ses  propres  officiers  ;  que  les  devoirs  des  cotiseurs  n'étaient 
autres  que  ceux  auxquels  ils  étaient  tenus  par  la  14me  et 
15me  Vie,  ch.  128,  et  les  règlements  et  ordonnances  du 
conseil  ;  qu'au  surplus,  la  16me  Vie,  ch.  163,  n'avait 
attaché  aucun  salaire,  émolument  ou  rémunération  à  Tac- 
complissement  des  devoirs  y  imposés  aux  cotiseurs,  et  que 
le  statut  était  en  force  en  1854  et  1855,  lors  de  l'accepjation, 
par  le  demandeur,  de  la  charge  de  cotiseur  ;  que  la  de- 
mande de  £25  pour  avoir  assisté  à  la  Cour  du  Recorder, 
était  inadmissible  ;  que,  s'il  y  avait  ainsi  assisté,  il  ne 
l'avait  fait  qu'en  accomplissement  des  devoirs  de  sa  charge, 
et  pour  vérification  ou  correction  des  livres  ou  rôles  de 
cotisation,  sur  appel,  ou  demande  de  révision  par  des  per- 
sonnes se  prétendant  lésées  par  la  cotisation  établie,  et, 
qu'au  surplus,  le  demandeur  n'avait  droit  à  aucune  rému- 
nération sur  ce  chef  de  sa  demande. 

Fuis  viennent  les  conclusions  de  la  défenderesse. 

*^  C'est  pourquoi  les  défendeurs  demandent  acte  de  la 
déclaration  qu'ils  font  qu'ils  ont  toujours  été  prêts  à  payer 
la  dite  somme  de  £107  18s  Id,  cours  actuel,  et  du  dépôt 
qu'ils  font  avec  leur  présente,  défense  ;  lo.  de  la  somme  de 
£107  18s  Id,  cours  actuel,  balance  due  au  demandeur, 
comme  susdit  ;  2o.  de  celle  de  £1  12s  pour  intérêts  accrus 
sur  cette  dite  balance  depuis  la  date  de  l'assignation  en 
cette  cause,  à  ce  jour  ;  3o.  de  la  somme  de  £10  pour  faire 
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face  aax  frais  accrus  sur  la  présente  action,  jusqu'à  ce  jour, 
(sauf  à  parfaire  suivant  que  le  cas  pourrait  le  requérir)  et 
concluent  à  ce  que,  par  le  jugement  à  intervenir,  les  offres 
susdites,  accompagnées  de' dépôt,  soient  déclarées  suj£- 
santes  à  toutes  fins  que  de  droit,  et  à  ce  qu'en  cas  de  refus 
de  la  part  du  demandeur,^  et  de  contestation  ultérieure,  la 
dite  action  soit  déboutée  pour  le  surplus,  avec  tels  dépens 
qui  pourront  accroître  à  compter  de  ce  jour." 

Le  27  février,  lSâ8,  le  jugement  suivant,  qui  déboute  le 
demandeur  de  son  action,  fut  rendu  par  M.  le  juge  Smith, 

"  The  Court  having  heard  the  parties  by  their  respective 
"  counsel  upon  the  merits  of  this  case,  having  examijaed  the 
"  proceedings  and  proof  of  record,  and  duly  deliberated,  and 
^'  considering  that  the  said  plaintiff  hath  failed  to  establish 
"  by  law  any  right  of  action  to  recover  the  sum  claimed  by 
"  him  from  the  said  defendants,  by  reason  of  any  thing 
"  alleged  in  his  said  declaration,  and  further  considering 
"  that  the  said  defendants  have  established,  by  legal  and 
"  sufficient  evidence,  the  material  allegations  in  the  said 
"  exception  set  forth,  and  that  no  action  doth  lie  in  manner 
^'  and  from  as  the  said  plaintiff  hath  brought  the  same  ; 
*'  and  further  considering  that  the  offer  made  by  the  said 
"  defendants  hath  not  been  accepted  by  the  said  plain- 
"  tifï',  doth  dismiss  the  action  of  the  said  plaintiff,  with 
"  costs." 

II  est  difficile  de  se  rendre  compte  de  ce  jugement,  sur- 
tout de  la  dernière  partie,  en  présence  des  conclusions 
prises  par  la  défenderesse  elle-même,  qui  ne  demandait 
pas  que  toute  la  demande  fût  renvoyée,  mais  qu'elle  le  fût 
seulement  en  ce  qu'elle  pouvait  excéder  la  somme  par  elle 
offerte  et  déposée  au  greffe.  Les  offres  réelles  auraient  dû 
être,  ainsi  que  la  défenderesse  le  demandait  elle-même, 
déclarées  bonnes  et  valables,  avec  condamnation  pour 
autant  au  profit  du  demandeur,  sauf  à  faire  supporter  à 
celui-ci,  s'il  y  avait  Ifeu,  la  peine  de  son  refus  d'accepter 
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les  dites  offres,  en  mettant  à  sa  charge  les  frais  depuis  lia 
défense  et  la  consignation. 

Je  suis  d'opinion  que  le  demandeur  avait  droit  au  total 
da  la  rémunération  par  lui  demandée  pour  ses  services, 
comme  cotisenr,  pendant  les  trois  années  de  1853,  1854  et 
1855.  En  1852,  neuf  cotiseurs  furent  nommés.  En  185S, 
le  nombre  fut  réduit  à  cinq.  Le  demandeur  et  Mr.  Gorrie 
forent  nommés  cette  année  là.  En  1854  et  1855,  le  nombre 
ne  fut  que  de  trois,  l'expérience  ayant  démontré  que  la 
cotisation  était  mieux  faite  et  plus  uniforme  par  un  nombre 
de  cotise ur  ainsi  réduit.  D'un  autre  côté,  l'ouvrage  était 
nécessairement  augmenté  pour  les  trois  cotiseurs  qui  forent 
en  charge  en  1854  et  1855.  A  chacun  des  cinq  cotiseurs 
de  1853,  le  conseil-de-ville  vota  une  somme  de  £100  pour 
rémunération,  ce  qui  faisait  £500.  Le  demandeur  et  Gorrie 
ne  voulurent  pas  d'abord  accepter  cette  somme  de  £100, 
ne  la  trouvant  pas  suffisante.  Un  de  leurs  collègues,  Mr. 
Latourelle,  étant  tombé  malade,  ils  avaient  eu  à  faire  la 
cotisation  dans  la  partie  de  la  ville  qui  lui  avait  été  assi- 
gnée. Ils  eurent  iiussi  à  refaire  en  partie  les  rôles  des  deux 
autres  cotiseurs,  lesquels  étaient  défectueux.  Le  deman- 
deur et  Gorrie  se  plaignirent  de  l'insuffisance  de  la  rému- 
nération offerte  pour  1853,  ainsi  que  de  celle  offerte  plus 
tard  pour  1854,  par  pétitions  présentées  au  conseil  en  jan- 
vier ou  février  1855,  Ils  furent  de  nouveau  nommés  coti- 
seurs pour  l'année  1854  ;  le  demandeur  refusa  d'accepter. 
Grorrie,  ayant  appris  cela,  intima  aux  membres  du  conseil 
qu'il  n'accepterait  pas  non  plus,  lui,  si  le  demandeur  per- 
sistait dans  son  refus.  Là^dessus,  trois  membres  du  conseil, 
MM.  Coûrsol,  Thompson  et  Bronsdon,  se  rendent  chez  le 
demandeur,  à  la  prière  du  maire  et  de  plusieurs  de  leurs 
collègues,  le  pressant  instamment  d'iaocepter,  et  enfin  il 
cède  à  leurs  sollicitations  ;  mais  il  est  entendu  que  la  ré- 
munération pour  les  devoirs  ordinaires  de  cotiseur,  ne  sera 
pas  moins  de  £250  pour  cette  année  là.  L'acceptation  du 
demandeur  assura  celle  de  Gorrie.  Maires  et  Echevins, 
entendus  comme  témoins,  attestent  hautement  la  capacité 


368 

de  ces  deux  personnes,  la  confiance  qu'ils  avaient  en  elles, 
et  l'avantage  qu'il  y  avait  pour  la  ville  de  s'assurer  de  nou- 
veau leurs  services. 

Les  cotiseurs  avaient  déjà  fait  le  rôle  pour  le  Quartier- 
Est,  en  la  manière  ordinaire,  lorsque  Tintimée  découvrit, 
pour  la  première  fois,  qu^une  loi  récente  lui  imposait  l'obli- 
gation de  faire  faire  en  même  temps  une  liste  des  per- 
sonnes qualifiées  à  voter  à  l'élection  des  membres  du  Par- 
lement. Les  témoins  déclarent  que  cela  mit  les  cotiseurs 
dans  la  nécessité  de  recommencer  le  rôle.  Puisque  par 
son  propre  fait  l'intimée  a  exposé  les  cotiseurs  à  un  travail 
additionnel,  comment  peut-elle  justifier  son  refus  de  recon- 
naître leur  droit  à  une  rémunération  pour  ce  travail. 

Dès  le  2  février  1855,  le  comité  de  finances  avait  adopté 
un  rapport  dans  lequel  il  recommandait  d'accorder  à  cha- 
cun des  cotiseurs  la  somme  de  £250,  et  déplus  celle  de 
£50,  aussi  à  chacun  d'eux,  pour  la  liste  des  voteurs.  Chose 
assez  étrange,  ce  rapport  ne  fut  pris  en  considération  par 
le  conseil-de-ville  que  le  10  décembre  suivant,  jour  auquel 
après  le  rejet  de  deux  amendements,  la  résolution  suivante 
fut  adoptée  à  une  majorité  de  1 1  contre  9.  "  That  the 
^\  amount  of  compensation  to  be  given  the  assessors  for  the 
"  current  as  well  as  for  the  preceeding  year,  be  equalized 
**  by  allowing  them  for  each  year  the  sum  of  £225,  each, 
"  in  full  compensation  of  their  services." 

Le  demandeur  a  fait  entendre  un  grand  nombre  de  té- 
moins, maires,  échevins  et  officiers  du  conseil-de-ville. 
Il  résulte  de  leurs  témoignages  la  preuve  la  plus  satisfai- 
sante que  la  rémunération  demandée  par  l'appelant  est  loin 
d'être  déraisonnable  et  exojbitante.  Elle  est  même  au 
dessous  du  chiffre  indiqué  par  plusieurs  de  ces  témoins. 
Il  est  même  constaté  que  le  demandeur  et  Gorrie  ont  été 
employés  l'espace  d'environ  six  mois  à  la  cotisation  de 
l'année  1853.  Assurément  la  somme  de  £150  que  l'appe- 
lant réclame  pour  cette  année  là,  est  une  rémunératicHi 
qu'on  ne  saurait  regarder  comme  étant  trop  élevée. 
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La  défenderesse  n*a  produit  que  deux  témoins,  deux  de 
ses  employées.  Leurs  dépositions  ne  soût  pas  terminées. 
Il  n'appert  pas  même,  par  ces  dépositions,  qu'ils  aient  été 
assermentés.  Ce  ne  sont  que  des  commencements  de  dé- 
positions sans  valeur. 

Je  crois  donc  que  le  demandeur  avait  droit  de  réclamer 
toutes  les  sommes  qu'il  a  demandées,  même  pour  l'année 
1853,  nonobstant  la  traite  du  9  mai  1854,  au  moyen  de 
laquelle  il  a  touché  une  somme  de  £100,  ^^  being  allow- 
ance," y  est-il  dit,  '^  for  services  as  one  of  the  assessors  for 
the  year  1853." 

Le  trésorier  de  la  corporation  déclare  que  le  demandeur 
a  protesté  et  n'a  entendu  recevoir  cette  somme  qu'à  compte. 
Il  en  a  été  de  même  de  M.  Gorrie  ;  et  le  témoignage  de 
M.  Sexton,  le  greffier  du  conseil,  confirme,  sous  ce  rapport, 
celui  du  trésorier. 

L'intimée  a  invoqué  la  34e  section  du  statut  de  la  14e 
et  15e  Vie.  ch.  128  ;  elle  a  prétendu  que,  sous  l'autorité 
de  cette  clause,  le  conseil  avait  le  pouvoir  de  fixer  arbitrai- 
rement la  rémunération  des  cotiseurs,  et  que  ceux-ci  de- 
vaient se  contenter,  dans  tous  les  cas,  du  chiffre  ainsi  fixé, 
qu'il  fût  de  £2  ou  de  £200.  Ce  n'est  pas  là  l'interprétation 
qu'il  faut  donner  à  la  clause.  D'abord  cette  clause  recon- 
naît que  les  cotiseurs  ont  droit  à  une  rémunération  pour 
leurs  services.  A  défaut  de  fixation  par  le  statut,  il  faut 
dire  que  cette  rémunération  doit  être  conforme  à  la  justice 
et  à  l'équité,  et  elle  ne  peut  l'être  qu'en  autant  qu'elle  aura 
pour  base  la  valeur  des  services.  La  clause  dit  :  "  telle 
rémunération  que  le  conseil  pourra  juger  convenable." 
La  rémunération  ne  sera  pas  convenable^  si  elle  ne  répond 
pas  réellement  à  la  valeur  des  services.  Puisque  la  loi 
donne  aux  cotiseurs  le  droit  d'avoir  une  rémunération,  il 
s'ensuit  nécessairement  qu'elle  leur  donne,  par  cela  même, 
droit  d'action.  L'un  ne  peut  exister  sans  l'autre.  Du  reste 
la  corporation  elle-même  par  les  conclusions  spéciales  de  sa 
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défense,  à  reconnu  l'existence  de  ce  droit  d'action.  Corn- 
ment  peut-elle  le  nier  en  appel. 

Le  chiffre  de  la  réclamation  du  demandeur 
estde £700    0    0 

Il  faut  en  déduire  le  compte  de  l'intimée  con- 
tre le  demandeur  (pièce  No.  9  du  demandeur) 
lequel  se  monte  à •••    342     l  11 

£357  18    1 

De  plus,  le  montant  de  la  traite  du  9  mai  1854, 
ci-dessus  mentionnée • 100    0    0 

Balance  de £257  18     1 

reconnue  être  exacte  par  l'appelant  dans  son  factum.  Ainsi, 
je  suis  d'opinion  qu'il  aurait  dû  avoir  jugement  pour  cette 
balance,  avec  intérêt  à  compter  du  jour  de  l'assignation 
et  les  dépens. 

Meredith,  Justice. — I  am  of  opinion  that  the  city  council 
had  a  right,  as  they  contend  by  their  plea,  to  determine  the 
amount  of  remuneration  to  be  paid  to  the  appellant  for  the 
services  on  account  of  which  he  sues.  The  provision  of  the 
statute  is  in  effect  as  follows.  ^^  The  said  council  may 
**  appoint  as  many  assessors  for  the  said  city,  not  exceeding 
*'  nine  in  number,  as  may  be  necessary,  and  the  said  coun- 
'^  cil  may  grant  to  the  said  assessors  such  remuneration  for 
"  their  services,  as  they  the  said  council  may  deem  fitting, ^^ 

These  words  clearly  convey  a  discretionary  power  to  the 
city  council,  and  such  being  the  case,  we  have  no  right  to 
substitute  our  discretion  for  that  of  the  council.  In  the  case 
of  the  King  vs.  The  Mayor  and  Aldermen  of  London.  (1) 
Lord  Tenterden  said,  ^^  If  a  matter  is  left  to  the  discreticm 
**  of  any  individual  or  body  of  men,  who  are  to  decide  ac- 
^*  cording  to  their  own  conscience  and  judgment,  it  would 
<<  be  absurd  to  say  that  any  other  tribunal  is  to  inquire  into 


(1)  3  Bar.  and  AM.  271. 
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^*  the  grounds  and  reasons  on  which  they  have  decided, 
*'  and  whether  they  have  exercised  their  discretion  properly 
*«  or  not," 

Lord  Tenterden  added — ^^  If  snch  a  power  be  given  to 
^'  any  one,  it  is  sufficient,  in  common  sense,  for  him  to  say 
<<  he  has  exercised  that  power  according  to  the  best  of  his 
"  discretion.'* 

An  american  case,  in  principle  very  analogous  to  the 
present,  will  be  found  in  IS  Johnson's  Reports,  p.  816.  .{1) 

In  that  case  one  Wilson,  a  constable,  had  conveyed  certain 
paupers  from  one  town  to  another,  and  under  a  particular 
statute  he  was  entitled  to  receive  so  much  money  for  his 
services,  ^^  as  the  supervisors  of  the  county  should  judge  he 
"  reasonably  deserved  to  have." 

The  constable  claimed  $102,  and  the  supervisors  after 
examining  the  account  allowed  it  to  the  extent  of  $28,  and 
disallowed  the  residue  as  extravagant,  unreasonable  and 
unjust. 

The  constable  then  sued  out  a  writ  of  mandamus  requiring 
the  supervisors  to  audit  and  allow  the  account  already  men- 
tioned. 

Judge  Spencer  in  delivering  the  opinion  of  the  Court 
observed — "  In  the  present  case,  whatever  may  be  thought 
^*  of  the  reasonableness  of  the  allowance  of  the  supervisors 
**  to  the  applicant,  he  has  no  legcU  right  to  any  particular  sum. 
^^  He  has  no  right  to  amy  money,  for  the  sertriees  performed^ 
^<  but  such  as  the  supervisors  shaltj  in  their  discretion^  fudge 
^^  him  entitled  to  ;  "  and  in  the  case  of  the  People  vs.  The 
Superior  Court  of  the  State  of  New-York,  (S)  which  was 
decided  fifteen  years  after  the  case  last  cited,  judge  Suther- 
land in  rendering  the  judgment  of  the  Court  said  :  ^^  We  will 
^^  not  set  up  our  judgment  in  opposition  to  the  judgment  of 

(1)  TIm Peoples  TIm SvMrvifOM «f  Altany,  U  J^bmom^  P.  411. 

(2)  5  WttkdtlTf ,  Sep.  p.  B6. 
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*^  a  board  of  supervisors,  as  to  what  is  a  reasonable  com- 
"  pensation  for  services  performed  by  a  constable  for  the 
"  public,  no  sum  having  been  fixed  by  law.  It  is  to  their 
"  judgment  and  discretion,  and  not  to  ours,  that  the  legisla- 
"  ture  have  left  the  decision  of  that  matter." 

And  in  the  case  of  Hull  vs.  The  Supervisors  of  Oneida 
Judge  Piatt,  in  delivering  the  opinion  of  the  Supreme  Court 
of  the  State  of  New- York,  admitted  the  same  doctrine,  saying 
in  effect,  that  that  Court  bad  no  jurisdiction  to  control  the 
discretion  of  the  supervisors  in  judging  what  was  a  rea- 
sonable compensation  for  the  services  in  dispute  in  that 
case. 

These  cases  came  before  the  Courts,  it  is  true,  under 
writs  of  mandamufj  but  that  is  unimportant  ;  because  the 
decisions  of  the  Courts  turned  on  the  nature  of  the  right 
sought  to  be  enforced,  and  not  upon  the  nature  of  the  re- 
medy used. 

The  remark  of  judge  Spencer — "  That  the  applicant  has 
"  no  right  to  any  money  for  his  services  but  such  as  the 
<^  supervisors  shall  in  their  discretion  judge  him  entitled  to." 
And  of  judge  Sutherland — ^^  It  is  their  judgment  and  dis- 
*'  cretion,  and  not  ours,  to  which  the  legislature  have  left  the 
**  decision  of  that  matter,"  are,  it  appears  to  me,  as  appli- 
cable to  the  present  case,  as  to  the  cases  in  which  they  were 
made. 

According  to  the  principle  laid  down  in  the  cases  cited, 
the  plaintiff  in  this  cause  has  no  right  to  any  remuneration 
for  his  services  excepting  such,  to  use  the  words  of  the  sta* 
tute,  ^^  as  they  the  said  council  may  deem  fitting,"  and,  if 
this  be  the  case,  it  is  immaterial  whether  the  question  now 
raised  be  brought  before  the  Court  by  writ  of  mandamus  or 
writ  of  summons. 

It  is  doubtless  true  that  the  city  council  were  bound  in 
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this  matter,  as  in  all  others  of  the  same  nature,  to  exercise 
their  discretion  according  to  the  rules  of  law,  reason  and 
justice  ;  and  it  is  possible,  nay  I  think  probable,  that  they 
have  put  an  unreasonably  lo  v  estimate  upon  the  services  of 
the  plaintiff;  but  that  will  not  justify  this  Court  in  substi- 
tuting its  discretion  for  that  of  the  city  council  in  a  matter 
which  the  legislature  has  left  expressly  to  the  discretion  of 
the  latter  body. 

The  fact  that  the  plaintiff  was  not  compellable  to  act  for 
the  year  1854,  does  not  appear  to  me  to  improve  his  position 
in  a  legal  point  of  view. 

He,  knowing  that  he  was  not  bound  to  act,  and  knowing 
that  the  statute  gave  the  city  council  the  right  to  grant  such 
remuneration  as  they  might  think  fit  to  the  assessors  ;  and 
knowing  also  that  if  he  did  not  act,  the  council  could  have 
named  others  who  would  have  been  compellable  to  perform 
the  duty  of  assessors,  nevertheless  thought  fit  to  perform 
those  duties  himself;  and  under  these  circumstances  must, 
I  think,  be  held  to  have  done  so,  subject  to  the  power  ex- 
pressly given  by  the  statute  to  the  council  that  they  should 
^^  grant  him  such  remuneration  for  his  services  as  they  the 
^^  said  council  might  deem  fitting." 

It  may  be  added  that  the  office  of  assessor  is  a  charge  pu- 
blique^ and  according  to  the  principles,  as  well  of  the 
french  (1)  as  of  the  english  law,  there  would  be  nothing 
extraordinary  if  a  member  of  a  corporation  were  for  a  cer- 
tain time  compelled  to  discharge  the  duties  of  such  an 
office,  even  without  remuneration.  Wilcock,  No.  293,  says  : 
*^  In  a  corporation  there  are  incidental  and  reciprocal  rights 
^^  between  the  individual  members  and  the  body.  On  the 
*^  part  of  the  members  every  freeman  has  an  equal  right  to 
*^  be  elected  to  offices  and  distinctions,  and  on  the  part  of 
"  the  body  it  has  the  right  to  the  service  of  every  member 


<1)  Domat,  Droit  Publie,  p^  116,  Lir.  1,  Tit  10,  8m.  4,  No.  231. 
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*^  in  that  office  to  which  the  majority  shall  think  fit  to  elect 
"  him."  (1) 

Upon  the  whole  I  feel  myself  onable  to  concur  in  that  part 
of  the  judgment  now  about  to  be  rendered,  by  which  a  sum 
of  money  is  allowed  to  the  appellant,  for  his  services  as  an 
assessor,  beyond  the  allowance  to  which  he  is  entitled 
under  the  by  law  of  the  city  council. 

Jugement. — lo.  **  Considérant  que  l'acte  provincial  de 
^^  1851,  donne  aux  cotiseurs  nommés  par  le  conseil  de  ville 
"  sous  Pautorité  de  cet  acte  le  droit  d'avoir  une  rémunéra- 
'^  tion  pour  leurs  services,  et  qu'il  s'en  suit  nécessairement 
^^  que  l'acte  leur  a  donné,  par  cela  même,  droit  d*action  ; 
*^  que  Tun  de  ces  droit  ne  peut  exister  sans  l'autre  ;  que  la 
*^  négation  du  droit  d'action  serait  une  violation  des  règles 
*^  de  la  justice  et  de  l'équité  ;  que  les  intimés  eux  mêmes 
"  ont,  par  les  conclusions  spéciales  de  leur  défense  à  la  de- 
'^  mande,  reconnu  l'existence  de  ce  droit  d'action  dans  la 
<<  personne  du  demandeur. 

2o.  ^^  Considérant  que  le  demandeur  a  été  employé  par 
^^  les  intimés  comme  cotiseur,  dans  la  cité  de  Montréal, 
<^  pendant  les  années  1853,  1854  et  1855  ;  qu'il  est  prouvé 
*^  que  le  demandeur  a  bien  et  fidèlement  rempli  les  devoirs 
<^  de  cette  charge  durant  chacune  des  dites  trois  années,  et 
'^  que  pour  la  rémunération  convenable  de  ses  services,  ainsi 
"  qu'ils  est  satisfactoirement  établi  par  la  preuve,  il  a  droit 
^*  d'avoir  la  somme  par  lui  demandée,  savoir  :  la  somme 
"  £700,  cours  actuel. 

So.  "  Considérant,  d*un  autre  côté  quUl  y  a  lieu  de  dé- 
'^  duire  du  montant  de  la  demande.  • . .  (certaines  sommes) 
«<  formant  £442  1  11.... 

^'  4o.  Considérant,  que  dans  le  jugement  dont  est  appel 
^^  il  y  mal  a  jugé,  puisqu'il  n^admet  pas  le  droit  d'action  de 


(1)  WUoook  on 
300,  3|  4,  8. 


Mudoipal  Ooiporation^  Ko.  283,  p.  127,  m  ftlio  Not.  296>  297, 
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^^  l'appelant,  et  qu'il  le  déboute  de  sa  demande  en  entier  ; 
^^  Infirme  etc.,  et  procédant,  etc.  Condamne  les  défendeurs 
"  à  payer  au  demandeur,  pour  les  causes  d'action  énoncées 
^^  dans  sa  déclaration,  la  somme  de  £257  18s."  . 

L'Hon.  M.  le  juge  Meredith,  dissentiente. 

Cartier  and  Berthslot,  for  appellant. 

Papin,  for  respondent. 


NoTS.— Jndgmeat  wu  rendered  T)j  Mr.  Jvfltioe  Skith,  u  well  in  this  oftM  M  in 
a  limiiar  oase  of  Qorrie  ys.  The  Corporation  of  Montreal,  referred  to  in  the  remark! 
of  the  Chief- Justice.  In  Gorrie's  ease,  no  tender  was  made,  bnt  the  plea  admitted 
that  a  balance  of  ^676  was  due,  "  laquelle  somme,  les  dits  défendeurs  ont  toi^Jous 
"  été  prêts,  et  sont  encore  prêts  à  payer  au  demandeur. 

"  Pourquoi  les  dits  défendeuis  persistant  dans  leur  offre  de  payer  au  dit  demandeur 
"  la  dite  somme  de  iS75  cours  actuel,  pour  les  raisons  expliquées  ei*des8tts,  concluent 
"  an  débouté  de  la  dite  action  avec  dépens.'' 

In  Gorrie's  case  a  défense  au  fonds  en  faii  was  also  filed. 

In  rendering  judgment  below  His  Honor  Mr.  Justice  Smith,  held  that  the  plain- 
tiff's action,  being  brought  simply  for  services  upon  a  quanhan  meruit^  and  being  by 
an  officer  of  the  corporation  would  not  lie  ; — that  the  plaintiff  knew  the  duties  to  be 
pet  formed  as  assessor,  and  the  powers  of  the  corporation,  as  to  the  remuneration 
they  might  "  deem  fitting  "  to  allow  for  the  peiformaooe  of  the  duty  ;  that  tlie  ohaife 
or  duty  was  in  some  sense  a  public  duty,  which,  under  the  statute,  mi^ht  be  enforced 
by  a  penalty,  and  could  not  be  looked  upon  as  altogether  analogous  to  an  ordinary 
action  for  serriees  rendered  ;  that  since  the  plaintiff  could  not  under  the  law  be 
forced  to  serve  as  assessor  for  successive  years,  be  should  have  stipulated  that  the 
council  should  fix  the  remuneration  before  hand  ;  that  if  the  council  had  absolutely 
refused  to  fix  any  remuneration  whatever,  the  Court  might  perhaps  have  interfered 
by  mandamus  to  oblige  them  to  do  so,  but  that  was  a  very  different  thing  from  ab« 
solutely  ignoring  the  power  given  by  the  statute,  and  substituting  in  place  of  the 
discretion  which  the  council  could  exercise,  with  a  better  knowledge  of  all  the  fSMts 
than  the  Court  could  gather  from  the  depositions,  the  discretion  of  this  Court  {  that 
as  to  the  charge  for  attendance,  as  witness  before  the  Recorder's  Court,  it  was  the 
plaintiffs  right  to  be  taxed  in  that  Court,  which  did  not  seem  to  have  oeen  done  ; 
that  the  offer  and  tender  could  not  be  noticed  by  the  Court  as  creating,  by  admis* 
sion,  a  right  of  action  which  was  not  granted  by  the  statute,  and  the  notion  must 
therefore  be  dismissed. 
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^^  Apm?l^^idï^       I     DISTRICT  OF  QUEBEC. 

Before  : —  Sir  L.  H.  LaFontaiicb,  Baronet,  Chief-Justice, 
Atlwin,  Duval  and  Caroic,  Justices. 

Martin  et  al • Appellants. 

and 
Lbb  es  qua • Respondents. 


Held:— That  a  legaoy,  bj  which  a 
testatrix  makes  a  bequest  *'  to  all  her 
eldldreo,  living^  at  the  time  of  her  decease," 
includes  her  grandchildren,  issne  of  one  of 
her  children  who  died  before  the  making 
of  the  will. 


Jng4  : — Qu'un  legs  par  lequel  one  tes- 
tatrice lègue  "  à  tons  ses  enfants,  virants 
lors  de  son  décès,*'  comprend  ses  petits  en- 
fants, issus  de  l'un  de  ses  enfants  décédé 
avant  l'exécution  du  testament 


Judgment  rendered  the  ISth.  September,  1858. 

The  appeal  was  instituted  from  a  judgment  of  ttie  Supe- 
rior Court  rendered  in  favor  of  the  respondent,  plaintiflF  in 
the  Court  below,  in  an  action  brought  by  him,  as  tutor  of 
his  minor  child,  for  an  inventory,  account  and  partition  of  the 
estate  and  succession  of  the  late  Jane  Gilley,  wife  of  the  late 
George  Black,  the  child's  grandmother,  as  a  legatee  under 
the  will,  against  the  said  George  Black's  remaining  children, 
as  legatees  iû  possession.  Mrs.  Black  made  her  will  on 
the  24th.  December  1844,  this  will,  among  other  clauses, 
contained  the  following,  which  gave  rise  to  the  appeal  : — 
"  Fifthly  :  I  do  hereby  give  and  devise,  and  bequeath, 
unto  all  my  children  issue  of  my  marriage  with  the  said 
George  Black,  living  at  the  time  of  my  decease,  by  equal 
portions  between  them,  all  and  singular  the  property 
moveable  and  immoveable,  goods,  chattels,  monies,  wares 
or  merchandise,  or  other  things,  which  may  belong  to  me 
at  the  time  of  my  death,  hereby  instituting  my  said  children 
my  sole  and  universal  legatees,  without  any  reserve  or  ex- 
ception, excepting  that  my  said  husband  shall  use  and 
enjoy  the  same  during  his  life  time,  and  that  my  said  chil- 
dren shall  take  possession  of  the  same  only  after  his  death. 
Sixthly  :  I  order,  will  and  direct,  that  none  of  my  said  pro- 
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perty  be  partitioned  or  divided  between  my  said  children, 
until  the  youngest  of  them  shall  have  attained  the  age  of 
twenty  one  years." 

The  declaration  in  the  Conrt  below  alleged,  that  the  tes* 
tatrix  had  six  children,  issue  of  her  marriage  with  George 
Black,  one  of  whom  married  the  plaintiff  on  the  22nd.  May, 
1841,  and  died  on  the  20th.  March,  1843,  leaving,  as  the 
sole  issue  of  her  marriage,  Ann  Lee,  the  minor  child  in 
whose  favor  the  present  action  was  brought.  Mrs.  Black 
made  her  will  on  the  24th.  December,  1844,  and  died  in 
1845,  leaving,  living  at  the  time  of  her  decease,  her  five 
children,  and  the  grand  child  in  question.  The  action  in 
the  Court  below  was  therefore  brought  on  belialf  of  thts 
minor  child  against  the  children  of  Mr.  and  Mrs.  Black,  to 
recover  one  sixth  of  the  property  left  by  Mrs.  Black,  upon 
the  principle  that  she,  the  minor  child,  represented  her 
mother,  and  also  that  she  was  comprehended  in  the  will  by 
the  generic  term  children* 

The  appellants,  defendants  in  the  Court  below,  pleaded, 
that  the  child  had  no  claim  under  the  will,  her  mother  ha- 
ving died  before  the  testatrix,  and  that  therefore  she  bad 
no  right  to  any  participation  ;  and  that  under  any  circum- 
stance the  present  action  could  not  be  maintained,  inas- 
much as  by  an  express  stipulation  in  the  will,  the  property 
could  not  be  divided  till  all  the  legatees  should  have  attained 
the  age  of  21  years. 

The  judgment  of  the  Court  below  maintained  the  action, 
holding,  that  the  term  children^  employed  in  the  will,  by 
interpretation  of  law,  included  the  grand  children.  (1) 

It  was  from  this  judgment  that  the  appeal  was  insti- 
tuted. 

Stuart,  Andrew,  for  appellants,  contended,   that  the 


(1)  Lee  vs.  Martin,  7  Lower  Canada  Beport0|  p.  361. 
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jadgment  of  the  C<Murt  below  was  erroneous.    That  three 
questions  arose  in  the  case. 

1st.  Assuming  Ann  Lee  to  be  a  legatee  under  Mrs. 
Black's  will,  could  she  bring  the  present  action  of  account 
and  partition  ? 

8nd.  Supposing  she  could  bring  such  an  action,  could  she 
claim  from  the  defendants  an  account  of  the  gestion  and 
administration  of  Mrs.  Black's  succession  by  Mr.  George 
Black? 

3rd.  Was  she  a  legatee  under  Mrs.  Black's  will,  or,  on 
the  contrary,  was  she  not  excluded  from  the  succession  by 
that  will  ? 

Upon  the  first  question,  without  entering  upon  whether 
Miss  Lee  is,  or  ié  not,  a  legatee  under  Mrs.  Black's  will,  but 
assuming  for  the  sake  of  argument  that  she  is,  it  must  be 
admitted  that  she  is  bound  by  the  directions  of  that  will, 
and  that  she  cannot  claim  a  partition  of  the  succession 
until  the  expiry  of  the  time  prescribed  by  the  will  for  such 
partition.  Mrs.  Black  provides  that  no  partition  shall 
take  place  until  her  youngest  child  has  attained  the  age 
of  majority  ;  this  command  is  imperative,  and  cannot  be 
departed  from.  Now,  if  the  extensive  signification  pro- 
perly applies  in  this  case  to  the  word  child,  that  forms 
the  foundation  of  the  respondent's  pretension,  tiien  no  par- 
tition can  legally  be  demanded  or  take  place,  until  she,  the 
respondent,  shall  have  attained  the  age  of  twenty  one.  But 
looking  at  the  case  in  the  point  of  view  in  which  the  appel- 
lants do,  they  contend  that,  at  all  events,  no  portion  of  Mrs. 
Black's  estate  can  be  demanded  until  Mrs.  Black's  youngest 
phild,  alleged  in  the  respondent's  declaration  to  be  still  a 
minor,  has  attained  the  age  of  majority,  and  even  if  the 
respondent  is  a  legatee  under  Mrs.  Black's  will,  she  has 
shewn  no  right  to  the  action  instituted  by  her,  and  it  ought 
to  have  been  dismissed.    Is  the  action  of  account  and  par- 
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tition  the  action  the  law  gives  to  the  legatee  ?  Is  this  action 
in  iesiamento?  It  is  apprehended  not;  and  that,  in  any 
view,  the  action  onght  to  have  been  dismissed. 

As  to  the  second  point,  the  present  action  is  by  a  snppo* 
sed  legatee  against  co-legatees  ;  the  declaration  in  this  cause 
states  that  the  succession  of  Mrs.  Black  passed  into  the 
hands  of  her  husband,  and  that  he  enjoyed  it,  as  he  legally 
might,  under  the  will,  until  his  death — ^that  is,  for  a  pe- 
riod of  several  years,  and  that,  upon  his  death,  the  appel- 
lants took  the  succession  : — the  appellants  can  only  be 
called  upon  under  any  circumstance  for  an  account  of  the 
succession  as  it  came  into  their  hands,  and  they  are  in  no 
way  accountable  for  the  gestion  and  administration  of  it  by 
Mr.  Black.  Neither  the  respondent  nor  the  appellants  have 
any  right  to  the  rents  and  profits  of  that  succession  while 
possessed  by  Mr.  Black — ^he  held  in  his  own  right  ;  never- 
theless, the  judgment  in  the  present  cause  orders  the  appel- 
lants to  render  an  account  under  oath,  not  only  of  their  ad- 
ministration of  this  succession,  but  of  the  administration  of 
Mr.  Black  ;  this  is  clearly  erroneous,  the  respondent  fails 
to  shew  any  right,  in  herself,  to  such  an  account,  or  any 
legal  liability  in  the  appellants  to  render  it. 

On  the  third  point,  the  appellants  conceive  that  there  has 
been  misconception  of  the  law  by  the  Court  below,  and 
that  the  respondent  is,  not  only  not  a  legatee  under  that 
will,  but  that  the  terms  of  it  expressly  exclude  her  from 
participation  in  that  estate  ;  and  that  that  was  the  intention 
of  the  testatrix,  which  must  govern. 

The  declaration  in  the  cause  is  ambiguous  in  its  wor- 
ding which  is  perhaps  studied  ;  the  claims  of  the  respondent, 
as  far  as  they  are  alleged,  are  set  forth  in  the  two  following 
paragraphs  of  the  declaration  : — 

*'  Le  dit  demandeur  représente  de  plus,  que  lors  du  décès 
de  la  dite  Jane  Gilley,  arrivé,  comme  susdit,  le  ou  vers  le  IS 
février,  1845,  la  dite  Jane  Gilley  laissa,  comme  ses  léga* 


380 

taires  universels,  ses  enfants  alors  vivant,  an  tanne  de\on 
dit  testament,  savoir,  le  dit  George  Black,  junior,  décédé 
depuis  et  représenté  en  la  présente  cause  par  ses  enfants 
mineurs  susnommés,  Isabella  Black,  Elizabeth  Black,  Ed- 
mund Black  et  James  Black,  et  la  dite  Ann  Lee  représentant 
Ann  Black  sa  mère  décédée.^^ 

The  second  paragraph  is,  "  Le  dit  demandeur  représente 
de  plus  qu'eu  vertu  du  testament  de  la  dite  dame  Jane 
Gilley,  la  dite  demoiselle  Ann  Lee  a  droit  à  un  sixième 
dans  la  succession  mobilière  et  immobilière  de  la  dite  dame 
Jane  Gilley,  son  ayeule,  comme  susdit." 

The  first  of  these  paragraphs  states,  as  far  as  they  are 
stated,  the  rights  of  the  respondent  to  this  succession  4  the 
second  merely  enunciates  a  legal  conclusion  supposed  to 
flow  from  the  premises  of  the  declaration.  The  respondent 
then  claims  to  represent  her  mother^  Mrs.  Lee,  in  the  suc- 
cession of  Mrs.  Black.  This  is  not  making  her  out  a  le- 
gatee under  the  will,  as  the  second  paragraph  alleges  she 
is,  this  is  taking  in  right  of  her  mother,  not  in  her  own 
right  ;  this  is  pretending  that  Mrs.  Lee  took,  and  that  she, 
the  respondent,  as  representing  her,  which  she  does  as  her 
heir  at  law,  now  takes, — this  is  tracing  title  through  Mrs. 
Lee.  This  view  is  adopted  by  the  Court  below,  and  upon 
reference  to  the  authorities  cited  by  Mr.  Justice  Badgley, 
who  rendered  the  judgment  of  the  Court  upon  the  only  ar- 
gument which  was  had  in  this  case — ^it  will  be  seen  that 
he  refers,  as  governing  him,  to  authorities  upon  succession 
by  right  of  representation.  This  is  the  key-«tone  to  the  error 
into  which  it  is  respectfully  contended  the  Court  below  has 
fallen.  If  Mrs.  Lee  took  as  a  legatee  under  Mrs.  Black's 
will,  it  is  admitted  that  the  respondent,  by  right  of  represen- 
tation, would  take  through  her  mother  ;  but  if  her  mother 
under  the  terms  of  the  will  is  excluded  from  the  estate,  the 
respondent  is  likewise  excluded.  In  order  to  see  whether 
Mrs.  Lee  was  or  was  not  excluded,  let  us  refer  to  the  terms 
of  the  will,  they  are  a  bequest,  "  unto  all  my  children  issue /)f 
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^^  my  maniage  with  the  said  George  Black,  living  at  ike 
^^  time  of  my  decease.^^  Here  is  an  exclusion  of  all  those  not 
alive  at  the  time  of  her  death,  and  consequently  embracing 
those  dead  at  the  time  of  making  the  will.     This  will  was 
made  in  1844,  Mrs,  Lee  had  died  in  1843.     It  is  difficult 
to  conceive  an  exclusion  of  Mrs.  Lee  in  terms  admitting 
of  less  doubt,  yet  the  Court  awards  a  sixth  of  the  estate  of 
Mrs.  Black  to  the  respondent  as  representing  her  mother, 
Mrs.  Lee,  in  that  estate- 
It  may  be  attempted  in  argument,  and"  probably  w:ill  be, 
to  shew  that  the  word  child  is  a  generic  term  and  includes 
grand-children — ^this  proposition  in  the  abstract  is  tme,  and 
if  all  Mrs.  Black's  own  children  had  died  before  her  the 
term  children  would  have  admitted  her  grand-children  to  the 
succession.     But,  it  may  be  asked,  where  is  it  found  in  the 
law  of  succession  that  persons  of  unequal  degrees  of  relation- 
ship are  admitted  in  their  own  right  under  a  general  term? 
thus,  what  authority  can  be  referred  to  in  the  law  of  succes- 
sion to  shew  that  children  and  grand-children  are  admitted 
indifferently  and  concurrently  under  the  term  child  ?    In 
truth  the  whole  body  of  the  law  of  succession  by  right  of  re- 
presentation, and  it  is  a  large  and  interesting  body  of  law,  is 
a  refutation  of  any  such  pretension,  and  no  authority  can  be 
found  to  maintain  it.  If  Mrs.  Lee  had  left  ten  children  instead 
of  one,  would  they  have  come  to  the  succession  of  their 
grand-mother  in  their  own  right  under  the  term  children 
issue  of  Mrs.  Black's  marriage  with  Mr.  Black,  concur- 
rently with  their  uncles  and  aunts  ?  If  so  it  would  follow  that 
as  Mrs.  Black  has  left  her  succession  to  be  divided  equally, 
each  of  Mrs.  Lee's  children  would  have  the  same  right  in 
the  succession  as  Mrs.  Black's  own  children,  and  in  that 
way  Mrs.  Lee,  who  is  herself  excluded,  would,  in  the  persons 
of  her  children,  take  ten  times  as  much  out  of  the  succession 
of  her  mother  as  any  of  her  brothers  or  sisters  expressly 
referred  to  in  the  will  ;  this  conclusion  must  be  admitted  if 
the  respondent  does  not  come  in  by  right  of  representation, 
but  in  her  own  right  as  designated  by  the  appellation  of 
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children  issue  of  the  marriage  of  Mr.  and  Mrs.  Black.  It 
is  impossible  not  to  see  that  Mrs.  Blaok's  intention  was  to 
exclude  the  present  respondent  from  all  participation  in  her 
estate,  and  it  is  perfectly  well  known  that  snch  was  her 
intention.  Her  will  must  govern,  and  that  must  be  collected 
from  a  rational  reading  of  the  testament  which  contains  it 
It  appears  to  the  appellants  clear  and  manifest  that  this  is  a 
case  in  which  the  right  of  representation  cannot  be  invoked 
in  favor  of  the  respondent,  and  that  the  respondent,  under 
the  terms  of  the  will,  is  not  called  to  a  participation  conca^ 
rently  with  her  uncles  and  aunts  in  it. 

Angers,  pour  l'intimé,  maintint,  que  la  question  était 
de  savoir:  lo.  Si  la  demoiselle  Ann  Lee,  pouvait  prendre 
par  représentation. 

So.  Si  elle  était  comprise  dans  l'instituticm  testameih 
taire. 

La  Cour  de  première  instance,  par  un  jugement  rendn 
le  9  juillet  dernier,  a  débouté  les  défendeurs  appelants  de 
leur  défense  en  droit,  et,  subséquemment,  par  un  jugement 
final  a  admis  la  mineure  Ann  Lee,  comme  co-légataire, 
lo.  à  titre  de  représentation,  et  2o.  comme  étant  comprise 
dans  l'institution  testamentaire. 

Les  motifs  du  jugement,  et  les  autorités  sur  lesquels  il 
repose  sont  rapportés  au  long  dans  le  7  vol.  des  Décisions 
du  Bas-Canada,  page  351. 

La  position  prise  par  le  demandeur,  intimé,  devant  la 
Cour  Inférieure,  et  qu'il  prend  encore  devant  cette  Cour, 
est  que  le  terme  enfants  comprend  les  petits  enfants  et  des* 
rendants  en  ligne  directe,  quand  bien  même  il  serait  dit: 
^^  les  enfants  nés  d^Meou  de  son  propre  corps,  de  sapersontu^ 
4e  sa  propre  personne^^^  parce  qu'il  est  toiqours  vrai  que  les 
petits  enfants,  et  les  autres  descendants,  sont  nés  du  propxe 
corps  et  de  la  propre  personne  de  celui  qui  a  donné  la 
vie  à  leur  père  ou  à  leur  ayeol.     Sur  ce  point,  l'autorité  i 
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laquelle  îl  renvoie  plus  particulièrement  la  Cour,  se  trouve 
dans  le  2  vol.  Furgole,  des  Testaments,  No.  125,  pp.  410, 
412,  où  la  question  est  traitée  au  long. 

DuTAL,  Justice. — In  this  case  I  have  the  misfortune  to 
differ  from  the  majority  of  the  Court  here,  as  well  as  from  the 
judgment  of  the  Court  below,  and  I  would  certainly  not  do 
so,  without  giving  the  subject  all  the  attention  intny  power, 
I  have  examined  the  question  carefully,  and  I  have  come  to 
the  conclusion  that  the  judgment  of  the  Court  below  is  incor- 
rect. The  whole  question  turns  upon  the  interpretation  of  the 
will.  The  will  contains  this  clause, — ^*  I  bequeath  unto  all  my 
children  issue  of  my  marriage  with  the  said  Greorge  Black, 
living  at  the  time  of  my  decease,  by  equal  portions  between 
them,  all  and  singular  the  property  moveable  or  immoveable, 
etc  "  The  intention  of  the  testatrix  as  conveyed  in  this  clause, 
is  in  my  opinion,  quite  apparent,  and  clearly  indicates  that  she 
intended  to  exclude  the  grand-child,  the  mother  being  dead 
at  the  time  the  will  was  made,  and  the  will  cannot  be  inter- 
preted to  include  grandchildren  ;  the  law  makes  no  distinc- 
tion between  the  interpretation  of  wills  and  other  documents, 
and  the  intention  of  the  party  is  the  first  and  most  im- 
portant object  to  ascertain  in  the  interpretation  of  all  do- 
cuments. Besides  there  is  another  clause  in  the  will  which 
more  strongly  confirms  me  in  this  opinion  ;  it  is  this, — '^  It 
is  my  wish  that  if  my  husband  should  die  before  all  my 
children  shall  be  of  age,  that  in  such  case,  all  the  moveable 
property  should  be  sold  by  auction,  &c."  Now  if  it  had 
been  the  intention  of  the  testatrix  to  include  the  grand-child 
as  the  representative  of  her  mother,  would  she  not  have  men- 
tioned her  in  express  terms,  by  saying  that  she  was  to  have 
her  mother's  share  ?  Upon  the  whole,  after  giving  the  case 
all  possible  attention,  I  have  come  to  the  conclusion  that 
the  judgment  of  the  Court  below  is  erroneous  and  ought  to  be 
reversed. 

Sir  L.  H.  LaFomtains,  Bart.,  Chief-Justice. — ^The  sole 
question  that  arises  here,  is  simply  this.    Does  thé  law  of 
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France  by  the  tenn  children^  include  the  gTand<hildrtnt 
I  am  of  opinion  from  all  the  authorities  cited,  that  it  does, 
and  that  in  the  present  case  the  grand-child  must  be  consi- 
dered as  included  in  the  will. 

Caron,  Justice. — If  it  was  the  intention  of  the  testatrix 
to  exclude  th^  grandchild  from  the  operation  of  the  general 
rule  of  lat^,  she  should  have  expressly  excluded  her;  bnt 
the  Court  would  not  be  justified  in  excluding  the  grandchild 
in  the  present  case  from  the  operation  of  this  rule  of  law, 
when  it  does  not  appear  that  the  testatrix  had  any  reaBoa 
for  excluding  her. 

The  judgment  of  the  Court  below  is  therefore  confiraied. 

Stuart  and  Vannovous,  for  appellants. 

Lelistre  and  Angers,  for  respondents. 
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^^^^E^A^nf'^^^^'  \    I^ISTRICT  DE  MONTREAL, 

Présents: — Sir  L.    H.   LaFontaine,   Bart.   Jnge-en-Chef, 
Atlwin,  Duyal  et  Msiubdith^  Juges. 

LoRANGEB, • «  Appelant. 

et 
BovDREAU,  et  uzy Intimés. 


Jncé,  dans  la  Cour  Sopérieim  :~Qa'im 
aoqnérear  qui  n*a  pai  en  la  potB««ion, 
non  plu  que  aas  aoteara,  d'an  immeable| 
ne  peut  le  reyendiqver  sur  un  tien  qni 
en  était  en  poflseeaion  Ion  de  telle  aoqoi- 
■Ition. 

Jagé,  en  appel  :~lo.  Que  l'a^jadioa- 
tton  sur  déeret  opère  tracUtion  réelle,  et 
qoe  raeqnéreor  eet  bien  laisi  et  pent 
transmettre  la  possesiion. 

2o.  Qae  tel  aequérenr  par  indifU  pent 
proToqaer  la  lioitation. 

3o.  Qae  Taoqaerenr  même  qui  n'a  paa 
été  en  possession  peut  reyendiiqner  l'Irn- 
■Muble  auquel  U  a  on  titre.  (1) 

4o.  Qa'nne  minenre  de  20  ans  ne  pent 
disposer  par  testament  de  ses  immeubles. 

60.  Qae,  dans  l'espèce,  les  défendean 
n'avaient  aaeon  titre  légal  à  opposer  à 
l'action  pétitoin  de  l'appelant. 


Held,  in  the  Saperior  Court  :—Tliat  a 
purchaser  who  has  not,  either  by  himself 
or  by  his  ovUur^  had  possession  off  aa  im- 
moveable, oannot  rerendicate  the  same 
upon  a  third  P^Ht  who  was  in  possession 
at  the  time  of  soon  purchase. 

Held,  in  appeal  &— lo  That  a  jndielal 
sale  operates  a  real  tradition,  and  thai 
the  porohaser  is  duly  seiied  of  and  maj 
transmit  possession. 

2o.  That  such  pnnhaser  of  an  undi- 
vided part  may  obtain  a  HcUtUion, 

3o.  That  a  purohaser  who  has  not  even 
been  in  possession  can  revendioate  im- 
moveable property  to  which  he  has  a 
Utte. 

4o.  That  a  minor  of  the  age  of  20| 
oannot  dispose  of  his  immoveables  by 
wllL 

6a  That,  in  the  CMC  submitted,  the  de- 
fendants could  oppose  no  legal  titie  to  the 
petitory  action  of  the  appellani. 


Jngement  rendu  le  6me.  jour  de  juin,  1869. 

Sir  L.  H.  LAFoHTAiirx,  Bt.,  Juge-en-Chef. — Le  nommé 
Joseph  Brossardy  par  son  testament  solennel  du  15  mai, 
1843,  a  institué  pour  ses  légataires  universels,  à  charge  de 
substitution,  ses  petits  enfants,  c'est-à-dire,  les  enfants  issus 
des  deux  mariages  de  Joseph  Brossard,  son  fils,  savoir, 
Joseph  Charles  Alfred  Brossard,  Eugénie  Brossard  et  Léa 
Brossard,  les  deux  premiers  nés  du  premier  mariage,  et  la 
dernière,  Léa  Brossard,  née  du  second  mariage. 

Lo  père  de  ces  trois  enfants  étant  mort  le  19  mars,  1848, 
a  prédécédé  leur  ayeu],  le  testateur,  celui-ci  ayant  passé 
de  vie  à  trépas  seulement  le  8  juillet  suivant.  Ainsi  les 
petits  enfants  recueillirent  directement  la  succession  de  leur 
grand  père,  mais  à  charge  de  substitution. 


'^ 


(1)  2  Ma  B.  0.  p.  7,  Bd.  Dé».  B.  a 
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Eugénie  Brossard  avait  épousé  Joseph  VidiecaiiQ  dit 
St.  Hilaire.  Elle  était  née  le  15  avril,  1830,  et  déeédasans 
enfants  le  14  mars,  1850.  Elle  n'avait  donc  pas  encore  20 
ans  accomplis.  Le  testament  qu'elle  a  fait,  le  26  février, 
1850,  en  faveur  de  son  mari,  ne  peut  donc  avoir  aucun 
eflet,  même  à  Tégard  dés  meubles,  acquets  et  conquets 
immeubles,  s'il  y  en  a  eu,  encore  bien  moins  à  Pégaid  de 
ses  propres.  Elle  laissa  pour  héritiers  légitimes  son  frère 
et- sa  sœur.  Ceux-ci  recueillirent  sa  part  dans  les  immeu- 
bles de  leur  ayeul,  mais  aux  charges  imposées  par  son  tes- 
tament. 

Le  18  mars,  1851,  Alfred  Brossard  fut  interdit  pour  cause 
de  prodigalité.  Il  aurait  dû  l'être  dès  le  jour  qu'il  a  atteint 
8on  âge  de  majorité.  Benjamin  Brossard,  cultivateur,  de 
L<mgueil,  fut  nommé  son  curatetnr.  Le  même  Benjamin 
Brossard  avait  été,  dès  le  25  mai,  1850,  élu  tuteur  à  la 
dite  Léa  Brossard.  Le  2  med,  1850,  Louis  Tribotte  dit 
Lafricain  avait  été  élu  tuteur  à  la  substitution  créée  par  le 
testament  de  Joseph  Brossard,  Payeul  des  enfimts; 

Au  nombre  des  immeubles  faisant  partie  de  cette  succes- 
sion, se  trouvait  un  grand  tetrain  de  figure  irrégulière, 
situé  dans  cette  ville,  entre  les  rues  Craig  et  Saint  Louis. 
Un  tiers  de  cet  immeuble,  divisé  en  deux  sixièmes,  fut, 
en  vertu  de  deux  brefs  d'exécution  dirigés,  l'un'  contre  le 
dit  Joseph  St.  Hilaire,  et  l'autre  contre  le  dit  Benjamin 
Brossard,  en  sa  qualité  de  curateur  du  dit  Alfred  Ërossard, 
vendu  par  décret  le  29  décembre,  1853,  à  la  poûtsuite  de 
Pierre  Lucien  Malo,  et  ce  tiers  de  l'immeuble  fut  alors 
itdjugé  au  demandeur  appellant. 

Le  28  janvier,  1854,  sur  avis  de  parents  convoqués  à  cette 
fin,  le  dit  Benjamin  Brossard,  ès-qualité  de  curateur  à 
Alfred  'Brossard,  l'interdit,  et  de  tuteur  à  Léa  Brossaidi 
encore  mineure,  et  le  dit  Louis  Tribotte  dit  Lafricain,  ès- 
qualité  de  tuteur  à  la  substitution,  furent  autorisés  en  justice 
à  vendre  les  parts  afiêtantes  aux  dite  Alfred  et  Léa  Biossaid 
dans  le  susdit  immeuble,  pourvu  que  ee  fût  conjointemi  at 
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avec  le  demandeur,  aussi  propriétaire  d'un  tiers  dans  cet 
immeuble,  et  à  condition  que  cette  vente  se  fit  publique- 
ment  en  la  manière  ordinaire.  Le  19  février,  1854,  Tim- 
meuble  qui  avait  été  divisé  en  quatre  lots,  au  désir  d'un 
rapport  d'experts  préalablement  obtenu,  fut  exposé  en 
vente  à  la  porte  de  TEglise  paroissiale  de  Montréal,  deux 
tiers  dUcelui  au  nom  de  Benjamin  Brossard  en  ses  qualités 
susdites  de  curateur  et  de  tuteur,  et  au  nom  de  Louis  Tri* 
botte  dit  Lafricain  comme  tuteur  à  la  substitution,  et  Pautre 
tiers  au  nom  du  demandeur.  J.  B.  Beaudry  se  rendit  ad* 
jndicataire  du  lot  No.  1  pour  le  prix  de  £375,  et  le  deman- 
deur fut  l'adjudicataire  des  trois  autres  lots.  Mais,  par 
acte  de  vente  du  16  janvier,  1857,  le  sieur  Beaudry,  décla* 
rant  qu'il  ne  pouvait  obtenir  la  possession  du  dit  lot  No.  1, 
le  revendit  à  l'appelant  aux  mêmes  conditions  qu'il  l'avait 
acheté  lui-même. 

Telle  est  la  substance  des  faits  allégués  dans  la  déclara- 
tion du  demandeur,  et  établis  par  la  preuve.  Les  défendeurs 
qui  se  prétendent  de  leur  côté  propriétaires  du  dit  lot,  refu- 
sant de  le  déguerpir,  le  demandeur  a  dirigé  contr'eux  la 
présente  action,  qui  est  Paciion  pétitoire. 

A  cette  action,  les  intimés  ont  défendu  par  une  exception 
péremptoire  énonçant  en  substance  que  depuis  le  mois  de 
mars,  1850,  eux  et  leur  auteur,  Joseph  St.  Hilaire,  (le 
nommé  St  Hilaire  sur  lequel  une  partie  de  cette  propriété 
fut  vendue  au  décret  à  la  poursuite  de  Pierre  Lucien  Malo) 
ont  toujours  été  en  possession  ouverte  et  publique  comme 
propriétaires  en  vertu  de  deux  donations  consenties  par 
le  dit  Alfred  Brossard,  au  dit  St.  Hilaire,  le  18  mars  et  le 
16  avril,  1850,  c'est-à-dire,  antérieurement  à  l'interdiction 
du  donateur.  Par  la  première  de  ces  donations,  Alfred 
Brossard  cède  à  Si.  Hilaire  tous  les  droits  de  sa  sœur  Eu- 
génie Brossard  dans  les  immeubles  en  question,  droit  dont 
il  disait  avoir  hérité  de  sa  dite  sœur.  Que  l'on  remarque 
que  ce  vagabond,  prouvé  avoir  été  depuis  son  enfance  Pun 
des  plus  mauvais  sujets  qui  aient  existé,  ivrogne  et  voleuTi 
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depuis  condamné  aux  travaux  forcés  dans  le  pénitencier 
de  cette  province,  choisit  le  jour  même  de  l'enterrement  de 
sa  sœur  pour  faire  cette  donation  au  mari  de  celle-ci.  Ce 
dernier  également  ivrogne,  mais  peut-être  pas  autant  que 
l'autre,  croit  sans  doute  trouver,  dans  Pacceptation  de  la 
donation,  quelque  consolation  de  la  perte  de  sa  femme. 
Réflexion  faite.  St.  Hilaire  ne  se  croit  pas  bien  assuré  sur 
l'effet  de  cette  donation.  Il  pense  qu^elle  pourrait  bien 
n'avoir  aucun  effet,  d'après  la  manière  dont  elle  avait  été 
rédigée.  Il  a  sans  doute  craint  que  sa  femme  étant  morte 
sans  enfants,  n'avait  laissé  aucuns  droits  dont  son  frère 
pât  hériter  (Pelle  dans  les  immeubles  en  question.  Le  frère 
prenant  sa  part  dans  le  tiers  de  sa  sœur,  non  comme  son 
héritier,  mais  bien  en  vertu  du  testament  de  son  ayeul  pa- 
ternel. Aussi  un  mois  après,  le  16  avril,  1850,  se  met-il  à 
l'œuvre  et  obtient-il  de  son  trop  complaisant  beau-frère  une 
nouvelle  donation,  qui  lui  est  faite  purement  et  simplement 
par  le  dit  Alfred  Brossard  de  tous  ses  droits,  quelqu'ils 
soient,  dans  les  terrains  en  question. 

St.  Hilaire  mourut  ab  intestai  et  sans  enfants,  le  29  avril, 
1856,  laissant  pour  héritiers  légitimes  un  frère  et  une  sœur, 
laquelle  sœur  est  la  défenderesse  en  cette  cause,  femme  de 
l'autre  défendeur.  C'est  à  ce  titre  que  les  défendeurs  se 
prétendent  en  possession  comme  propriétaires.  Il  est  aussi 
allégué,  dans  leur  exception,  que  les  procédés  adoptés 
pour  faire  la  vente  des  propriétés  à  la  porte  de  l'église 
étaient  nuls  et  illégaux,  et  que  les  formalités  voulues  en 
pareil  cas  n'avaient  jamais  été  observées.  Ce  moyen  de 
défense  dépend  de  la  solution  du  premier.  Si  les  défen- 
deurs sont  propriétaires,  comme  ils  le  prétendent,  assuré- 
ment les  procédés  adoptés  en  justice  pour  parvenir  à  la 
vente  par  licitation,  sont  illégaux  et  nuls  par  rapport  à  eux. 
Dans  le  cas  contraire,  je  ne  vois  pas,  et  on  ne  nous  a  pas 
expliqué,  en  quoi  ils  puissent  être  attaquables.  Dans  l'in- 
terprétation d'un  testament,  la  première  chose  à  faire,  c'est 
de  rechercher  quelle  a  été  l'intention  du  testateur,  et  de 
donner  effet  à  cette  intention.    Or  il  me  semble  que  la 
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clause  portant  défense  d'aliéner  contient  plas  qu'une  simple 
défense  d'aliéner  ordinaire.  Le  testateur  a  voulu  que  les 
choses  léguées  à  ses  petits  enfants  fussent  insaisissables, 
et  leur  servissent  de  pension  alimentaire.  Cette  volonté  du 
testateur  ne  serait  pas  suivie,  si  la  cession  faite  par  Alfred 
Brossard  dût  valoir.  Il  n'y  a  donc  qu'en  regardant  cette 
cession  comme  nulle,  à  toutes  fins  quelconques,  que  l'on 
peut  donner  à  cette  volonté  son  plein  et  entier  efiet.  A  ce 
point  de  vue,  je  ne  saurais  reconnaître  aux  défendeurs 
aucun  droit  de  propriété  dans  l'immeuble  en  question. 

Reste  à  décider  la  question  de  la  possession,  celle  sur 
laquelle  repose  le  jugement  qui  a  donné  gain  de  cause  au 
défendeurs  et  qui  fait  le  sujet  du  présent  appel.  Le  motivé 
du  jugement  est  que  le  demandeur  ou  ses  auteurs  immédiat/s 
n'ont  jamais  eu  la  possession.  Il  me  semble  qu'il  y  a  là 
erreur.  Remarquons  d'abord  que  l'acquisition  que  M.  Lo- 
ranger  avait  faite  d'un  tiers  de  l'immeuble  avant  qu'on  pro- 
cédât à  la  licitation,  n'est  pas  attaquée,  non  plus  que  sa 
possession  de  ce  tiers.  Propriétaire  et  possesseur  indivis, 
on  peut  dire  qu'il  était  propriétaire  et  possesseur  du  tout 
conjointement  avec  Alfred  et  Léa  Brossard.  Ne  pouvant 
être  obligé  de  demeurier  dans  l'indivis,  il  avait  donc  le  droit 
de  provoquer  la  licitatioi\«  ^^  Le  domaine  de  propriété  des 
*<  choses  se  transmet  par  le  droit  civil  d'une  personne  à  une 
**  autre  sans  tradition  ni  prise  de  possession  en  plusieurs  cas, 
"  soit  à  titre  universel,  soit  à  litre  singulier."  (1)  "  Les  adju- 
*^  dications  qui  se  font  en  justice  sont  aussi,"  dit  le  même 
auteur,  '^  une  manière  d'acquérir  du  droit  civil.  L'adjudica- 
^<  tion  transfère  de  plein  droit  à  l'adjudicataire  le  domaine 
^^  de  propriété  de  la  chose  qui  lui  est  adjugée,  qu'avait 
"  celui  sur  qui  l'adjudication  est  faite,  pourvu  que  cet  ad- 
"  judicataire  paie  le  prix  de  l'adjudication."  (2)  Puisque  le 
domaine  de  propriété  est  ainsi  transféré,  il  y  a  donc  lieu, 
pour  l'adjudicataire,  de  le  revendiquer.  L'action  qui  com- 
pétait  à  Beaudry  à  cette  fin,  doit  appartenir  à  son  acheteur, 

(1)  PoUdor,  du  DioU  d«  Pioptiété^  Ko.  2iS^ 

(2)  IM4.  No.  261. 
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M.  Loranger.  Sinon,  il  n'y  aurait  jamais  moyen  de  reven- 
diquer une  propriété  dans  un  tel  cas,  ou  dans  des  cas  ana^ 
logues.  ^^  Lorsque  le  vendeur  n^est  pas  lui-même  en  posses- 
"  sion  de  la  chose  qu'il  vend,''  dit  Potbier,  de  la  Vente, 
No*  317,  '*  il  est  évident  qu'il  ne  peut  faire  aucune  tradition 
^*  j^lle  ai  feinte  de  cette  chose  ;  car  la  tradition  étant  daUô 
^  possessiomsy  k  veadeinr,  qui  n'a  pas  lui-même  la  posses- 
*^  fiion  de  la  chose  qu'il  vend,  ne  peut  la  donner  à  l'ache- 
<<  teur;  nemo  dot  quoàxnon  kaJbel.  Il  ne  peut  en  ce  cas  que 
*<  subroger  l'acheteur  au  droit  qu'il  a  de  revendiquer  la  chose: 
^'  la  demande  que  donne  l'acheteur  en  conséquence  de 
•*  cette  subrogation,  ne  le  saisit  que  du  droit  de  revendi- 
"  quer,  et  non  de  la  chose  revendiquée  qui  lui  a  été  vendue  ; 
"  ce  n'est  que  le  délai  qui  lui  est  fait  sur  cette  demande, 
"  qui  le  saisit  de  cette  chose,  et  qui  lui  en  fait  acquérii  la 
"  propriété,  en  lui  en  faisant  passer  la  possession,"  Sî, 
même  dans  ce  cas,  lorsqu'il  n'y  a  tradition  ni  réelle  ni  feinte, 
l'action  de  revendication  peut  compéter  à  Pacquéreur,  à 
plus  forte  raison  cette  action  doit-elle  compéter  à  Beaudiy 
qui,  comme  adjudicataire  sous  autorité  de  justice,  avait  du 
moins  transmis  en  sa  personne,  à  titre  singulier,  en  vertu 
du  droit  civil,  le  domaine  de  la  propriété. 

Jugement-La  Cour,etc.  1.  Considérant  qu'antérieuremeol 
à  la  licitation  faite,  sous  autorité  de  justice,  de  l'immeuble 
revendiqué  en  cette  cause,  le  demandeur  appelant  en  avail 
acquis  un  tiers  iodivM  dont  il  était  en  possession  comme 
propriétaii^  ;  que  son  titre  d'acquisition  n'est  pas  attaqué, 
ni  sous  le  rapport  de  la  propriété,  ni  sous  le  ra(^>ort  de  la 
possession;  que  n'étant  pas  obligé  de  rester  dans  Tindivis 
il  avait  le  droit  de  provoquer  la  lidtation. 

2.  Considérant  qu'en  devenant  adjudicataire  de  l'immeu- 
ble dont  il  s'agit,  lors  de  la  dite  licitation,  le  nommé  Jean 
Baptiste  Beaudry  a  acquis  le  domaine  de  propriété  du  dit 
immeuble,  et  avait  par  conséquent  droit  d'action  pour  le 
revendiquer;  que  cette  action  a  passé  du  dit  Beaudry  au 
demandeur  appelant,  en  conséquence  de  la  vente  faite  sub- 
séquemment  du  dit  immeuble  par  le  premier  au  dernier. 
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8.  Considérant  qu'il  n'est  pas  établi  qoe  les  défendeurs 
qui  sont  en  possession  du  dit  immeuble,  et  qui  prétendent 
PètK  à  titre  de  propriétaires,  aient  aucun  droit  à  cette  pro^- 
priété  on  môme  â  cette  possession  ;  que,  partant,  dans  le 
jugement  dont  est  appel,  il  y  a  mal  jugé  :  Infirme  le  susdit 
jugement,  savoir,  le  jugement  rendu  le  trente-unième  jour 
du  mois  de  décembre  dernier,  par  la  Cour  Supérieiire  ûé* 
géant  à  Montréal,  et  ce  avec  dépens  contre  les  défendeurs 
intimés  sur  le  présent  appel,  et  cette  Cour  procédant  â 
rendre  le  jugement  que  la  dite  Cour  Supérieure  aurait  dû 
rendre,  déclare  le  dit  demandeur  appelant  propriétaire  du 
terrain  ou  emplacement  désigné  dans  les  conclusions  de  sa 
déclaration,. .  •  «et,  en  conséquence,  condamne  les  défendeurs 
à  quitter  et  abandonner,  sons  trente  jours  de  la  signification 
du  présent  jugement,  la  jouissance  et  possession  du  dit 
terrain  ou  emplacement  ;  sinon,  et  à  défaut  par  eux  de  ce 
faire,  qu'ils  soient,  à  l'expiration  du  dit  délai,  dépossédés 
par  voie  de  justice,  et  le  dit  demandeur  mis  en  possession 
du  dit  terrain  ou  emplacement  et  dépendances  ;  condamne 
de  plus  les  défendeurs  à  payer  au  dit  demandeur  appelant 
les  fruits  et  revenus  quMls  ont  perçus  du  dit  terrain  ou  em- 
placement pendant  leur  injuste  détention,  lesquels  fruits 
et  revenus  seront,  sous  Tautorité  de  la  Cour  Supérieure, 
estimés  et  évalués  par  experts  à  être  nommés  par  les  par- 
ties, sinon  d'ofiice,  en  la  manière  ordinaire  et  usitée  en  la 
dite  Cour,  et  condamne  encore  les  défendeurs  intimés  aux 
dépens  de  Tinstance  en  la  dite  Cour  Supérieure,  et  réserve 
au  dit  demandeur  le  droit  de  prendre,  le  cas  échéant,  telles 
conclusions  ultérieures  qu'il  peut  devenir  nécessaire  de 
prendre,  enfin,  il  est  ordonné  que  le  dossier  soit  remis  à  la 
dite  Cour  Supérieure  siégeant  à  Montréal. 

Voici  en  quels  termes  était  conçu  le  jugemeajt  de  ht  Cour 
Supérieure  : 

^<  The  Court,  tcc.  Considering  that  the  said  plaintiff  hath 
failed  to  established  by  legal  evidence  that  he,  the  said 
plaintiff,  or  his  immediate  auteurs^  ever  had  any  possession 
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whatever  of  the  lot  of  land  sought  to  be  revendicated  in  and 
by  the  present  action  ;  and  further  considering  that  at  the 
time  of  the  sale  of  said  lot  of  land  by  authority  of  justicei 
as  setforth  in  the  declaration  of  the  said  plaintiff,  under  and 
by  virtue  of  which  the  said  plaintiff  claims  title,  the  said  lot 
of  land  and  premises  were  in  the  adverse  possession  of  Jo- 
seph Yidrecaire  dit  St.  Hilaire,  the  auteur  of  the  present 
defendants,  as  the  proprietor  thereof  and  that  by  reason 
of  such  adverse  possession,  and  by  law,  the  said  plain- 
tiff cannot  have  and  maintain  his  action  of  revendication 
as  by  him  now  brought,  the  Court  doth  dismiss  tjie  action 
of  the  said  plaintiff,  with  costs 

J.  M.  LoRANGER,  pour  Ics  appelants. 

Lafrenati:  et  Paptn,  pour  les  intimés. 


SUPERIOR  COURT.— QUEBEC. 
Before  : — Chabot,  Justice. 


No.  823, 


(S]M 

(O' 


SMriH,  ei  al ••••••• Plaintifs. 

vs. 
Farrbll Defenda$U. 


Held:— Thai  th«  notioe  of  ÙMoription 
fn  enquête  and  hearing,  to  bo  given 
to  a  party  foreolofed  under  the  12  Vie. 
oap.  38,  tec.  26,  mntt  apeoiiy  the  parti- 
onlar  day  on  which  the  enquête  and  hear- 
ing will  reipeotively  take  plaoe.  (1) 


Jag6:^Qne  Vtma  d'inaeKpttQn  au 
enqndtM  et  anz  méritée,  qui  doit  être 
donné  à  une  partie  foreeloee  loiii  lei  dif- 
poeitioni  de  la  12me  Vie.  oh.  38,  eee.  25» 
doit  indiquer  le  jonr  où  Tenqn^te  et  l'au- 
dition auront  reepeetivement  lien. 


Judgment  rendered  the  14th.  day  of  June,  1859. 

OTARRBI.L,  for  defendant^  moved  to  strike  the  inscription 
exparte,  on  the  enquêtes  and  roll  de  droits  respectively,  on 
the  ground  that  in  the  notices  served  on  the  defendant, 
under  the  provisions  of  the  12th.  Vic.  cap.  88,  sec.  25, 
the  particular  days  on  which  the  enquête  snà  hearing  would 
respectively  take  place,  were  not  specially  mentioned  ;  the 
notices  were  merely  general,  without  mentioning  any  par- 
ticular day. 

—  I 

(1)  Alfoid  ▼!.  Smond,  No.  889»  Svp.  Ct  t4th.  Jane,  188». 
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Yannotous,  for  plaintiffs,  contended,  that  it  was  not 
necessary  under  the  clause  of  the  statute  referred  to,  to 
mention  the  particular  day  on  which  evidence  would  be 
adduced,  or  the  cause  would  be  heard,  so  long  as  one  clear 
day  was  allowed  to  elapse  between  the  notice  and  the 
enquête  and  hearing,  respectively  ;  and  one  clear  day  had 
elapsed  between  the  notice,  and  the  enquête  and  hearing  in 
the  cause. 

Chabot,  Juge. — Je  suis  d'opinion  que  la  motion  doit  être 
accordée.  La  pratique  dans  le  district  de  Montréal  et  dans 
ce  district  aussi,  est  de  mentionner  le  jour  que  la  partie 
procédera  à  l'enquête  et  à  l'audition,  cette  question  parait 
même  avoir  été  décidée  dans  ce  sens  en  cour  d'appel  (1)  ; 
et  il  est  juste  qu'il  en  soit  ainsi,  autrement  le  défendeur 
serait  obligé  d'attendre  en  Cour  de  jour  en  jour  jusqu'à  ce 
qu'il  plût  au  demandeur  de  procéder. 

Motion  granted. 
Yaitnotous,  for  plainti£&. 
O'Farrell,  for  defendant. 


COUR  SUPERIEURE.-^QIŒBEC- 

Présent  : — Chabot,  Juge. 
C  CouiLLABD ^ .*•  ^. •  •  Demandeur. 


Jngé  :— Qn'ime  motion  ponr  reyiaer  1» 
taxe  dn  protonotairo  qulnfasait  aa  de- 
mandeur les  tn,]B  de  Thainier  poor  signi- 
fioation  de  aubpœnai,  par  la  raison  qae 
Fon  avait  inséré  pins  de  oaatre  noms  dans 
le  fabpœna  original  doit  être  aooordée  ;  et 
l'introduetion  de  pins  de  quatre  noms  dans 
le  fabpœna  original  ne  peut  nullement 
être  préjudieiable. 


Held:~Thata  motion  torerise  taxa- 
tion by  the  prothonotair  who  reiVised  te 
allow  the  plaintiff  bailifTs  fees  for  ser- 
▼ioes,  in  eonsequenoe  of  his  haying  in- 
serted more  than  four  names  in  the  origi- 
nal subpœna,  must  be  granted  ;  and  the 
inserting  of  more  than  fbur  names  in  the 
original  subpœna  cannot  prtjudioe  the 
party  in  any  way. 


Jugement  rendu  le  14ème  jour  de  juin^  1859. 

Le  demandeur  ayant  obtenu  jugement  contre  le  défendeur 
fit  motion  pour  reviser  la  taxe  du  mémoire  de  frais,  dans; 


(1)  Benand  »ad  Gugy,  6  L.  0.  Sep.  p.  470. 
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>tonot&nre  avait  omis  et  refusé  d'entrer  en  taxe 
^ndeur  la  somme  de  £2  15  0,  pour  frais  d'huia- 
^ification  de  subpœnas» 

pour  le  demandeur,  maintint  qu'il  n'y  avait 
aucune  règle  de  pratique  qui  prescrivait  qu'il  ne  devait  y 
avoir  que  quatre  nonvs  dans  chaque  subpœna  ;  qu'autrefois 
'  il  y  avait  une  règle  de  pratique  à  cet  effet,  mais  que  cette 
règle  de  pratique  avait  été  abolie  par  les  règles  en  force,  et 
qu'il  n'y  avait  maintenant  aucune  loi  ou  règle  de  pratique 
en  force  qui  donnait  au  protonotaire  le  droit  d'imposer  cette 
condition  aux  parties  dans  une  cause^el  qui  les  obligeait  de 
ne  mettre  que  quatre  noms  dans  chaque  subpœna  original,  à 
peine  de  nullité. 

Gabon,  L.  B.,  pour  le  défendeur,  dit  que  la  pratique 
était  de  ne  jamais  mettre  plus  de  quatre  noms  dans  chaque 
subpœna,  et  que  conséquemment  le  demandeur  ne  pouvait 
avoir  les  frais  d'huissier  ;  et  que  dans  le  cas  où  cette  pra- 
tique était  enfreinte  les  frais  de  significaticm  étaient  re- 
fusés. 

Chabot,  Juge. — La  motion  doit  être  accordée.  Le  de- 
mandeur, a  droit  de  faire  taxer  les  frais  de  signification 
contre  le  défe/ideur  qui  l'a  contraint  à  encourir  ces  dépens  ; 
et  il  importe  peu  que  le  demandeur  ait  mis  plus  dq  quatre 
noms  daiis  cliaque  subpœna,  il  n'y  a  aucune  règle  qui  res- 
treigne tés  parties  à*  ce  sujet,  la  règle  maintenant  établie 
aura  seulement  l'effet  de  diminuer  le  nombre  des  subpœnas 
qui  émaneront  du  grefiè,  et  le  montant  de  la  recette  du  pio- 
tonçtaire.* 

•  Motion  accordée. 

Tessieb,  pour  le  demandeur. 

BossjÉ  et  C^fBON,  pour  le  ^défendeur. 


/   u 
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^^Sll^^M?^'!    DISTRICT  OF  QUEBEC. 

Before  : — Sir  L.  H.  LaFontains,  Baronet,  Chief-Justice, 
Atlwiv,  Dutax.,  Meredith  and  Monbelet,  Justices. 

McCabthy, • ••••••    Appellant. 

and 
Hart,  •« « ••••«.••• Respondent. 


Held  :— That  where  two  attorneTi  are 
In  paztnenbipi  and  one  is  nominated  to 
the  Bench,  aa  aatiatani-Jadge,  aerrioe 
on  the  remaining  partner  is  snflioient| 
allhoBgh  BO  sobeutntion  has  bean  mada. 


Inge  :  —Que  lonone  denx  proonrenn 
0ont  aeaoeiés,  et  que  Fan  d'enz  est  nommée 
an  Banc,  oonune  Joge^eanetant,  signiiBoaF- 
tion  tnr  l'antre  associé  est  snAsante,  qnoi- 
qu'anonsa  lobstltntfoii  n'ait  en  lieu. 


Jagdment  rendered  the  14th  September  1859. 

The  appellant,  by  her  attorneys,  Messrs.  Stuart  and 
Vannovous,  who  were  co-partners  as  advocates,  proctors 
&;c.,  obtained  permission  to  appeal  from  a  decision  of  the 
Court  of  Queen's  Bench,  to  Her  Majesty  in  Her  Privy 
Council.  Subsequently  to  this,  Mr.  Stuart,  o&e  of  the 
partners,  was  nominated  to  the  bench,  to  supply  the  tempo* 
rary  vacancy  occasioned  by  the  acceptance  by  the  honble. 
Mr.  Justice  Morin,  of  the  office  of  commissioner  for 
the  codification  of  the  laws.  The  respondent  afterwards 
moved,  in  accordance  with  the  terms  of  the  law,  that  iur 
asmuch  as  six  months  had  expired  from  the  granting  of  the 
appeal  to  the  privy  council,  and  the  appellant  had  produced 
no  certificate  as  required  by  law,  that  the  record  be  trans- 
mitted to  the  Superior  Court, — and  served  this  motion,  to» 
gether  with  a  notice  of  its  presentation,  upon  Mr.  Vanno- 
vous^ the  remaining  partner  of  the  iirm  of  Stuart  and  Yailr 
novous. 

Vanitotous,  for  appellant,  now  objected,  that  there  had 
been  no  service  of  the  motion  upon  the  attorneys  of  the 
appellant  ;  that  the  attorneys  of  record  for  the  appellant, 
were  Ctuart  and  Vannovous,  and  it  appeared  by  the  re- 
return  of  the  bailiff  that  the  motion  had  been  served  upon 
Yannovous  only  ;    and*  that  consequently  there  was   no 
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legal  service,  inasmuch  as  there  had  been  no  substitution 
of  attorneys  to  Messrs.  Stuart  and  Vannovous,  and  that 
until  there  was  a  substitution,  no  service  could  legally  be 
made  other  than  upon  Stuart  and  Yannovous,  the  at- 
torneys of  record. 

Angers,  for  respondent,  contended  that  the  service  upon 
Mr.  Vannovous,  the  remaining  partner  of  the  firm  of 
Stuart  and  Vannovous,  was  sufficient,  and  that  it  was  not 
necessary  for  the  respondent  to  compel  the  appellant  to 
make  a  substitution  of  attorneys,  before  he  could  make  the 
motion,  and  that  this  point  had  been  already  decided  by 
the  courts,  both  here  and  in  Montreal. 

Sir  L.  H.  LaFontains,  Brt.  Chief-Justice. — ^The  majority 
of  the  Court  are  disposed  to  grant  the  motion.  The  attorneys 
dr>the  appellant  were  in  partnership,  and  when  one  of  the 
partners  withdrew,  the  remaining  one  represented  the  part- 
nership, and  a  service  upon  him  was  sufficient.  This 
point  was  decided  in  Montreal  many  years  ago,  in  the  case 
of  Dubois  vs.  Dubois,  (1)  in  which  I  was  concerned  when 
practising  at  the  bar,  in  copartnership  with  Mr.  Bertbelot, — 
in  that  case  no  proceedings  were  taken  for  a  long  time 
after  the  institution  of  the  action,  nor  until  I  was  pro- 
moted to  the  bench,  when  a  notice  was  served  upon  Mr. 
Berthelot  alone,  and  the  objection  was  then  taken,  and  it 
was  held  that  the  notice  upon  him  alone,  although  there 
had  been  no  substitution  oif  attorney,  was  sufficient.  In 
France  attorneys  (procureurs)  could  not  enter  into  copart- 
nership, but  here  it  is  different,  and  the  practice  of  a  num- 
ber of  years  has  recognised  these  professional  partnerships, 
bat  in  France  by  the  ordonnance  of  1667,  procureurs 
were  public  officers  and  could  not  enter  into  copartnership. 
This  will  be  found  laid  down  in  the  5  Nouveau  Denisart. 

If  a  party  could  cause  all  proceedings  in  a  ease  to  be 
stayed  until  he  was  compelled  to  make  a  substitution  of 

(1)  6  L.  0.  B«p.  p.  ler.. 
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attorneys,  it  would  occasion  in  many  instances  great  in* 
convenience  and  delay,  for  these  reasons  the  majority  of 
the  Court  are  of  opinion  that  the  motion  ought  to  be 
granted. 

MoNDBLET,  Justice. — I  regret  that  I  have  to  diifer  from  the 
majority  of  my  brother  judges  on  the  present  occasion.  I 
cannot  now  recall  to  my  recollection  the  circumstances  of 
the  case  of  Dubois  vs  Dubois,  to  which  His  Honor  the  Chief 
Justice  has  referred,  but  my  impression  is  that  this  question 
was  not  formally  decided  in  that  case.  If  my  recollection 
serves  me  correctly,  the  circumstances  in  that  case  were  dif- 
ferent from  those  in  the  case  now  under  consideration — and 
of  course  there  must  be  a  variety  of  decisions  in  order  to 
meet  the  various  circumstances  of  different  cases,  the 
decision  of  course  must  depend  upon  the  circumstances  of 
the  case.  But  in  the  district  of  Montreal  the  practice  has 
generally  been,  indeed,  I  may  say,  has  always  been, 
such  as  my  brother  judge,  Duval,  and  myself,  believe  to  be 
the  correct  course,  that  is,  that  a  substitution  of  attorneys 
in  a  case  such  as  the  present,  is  necessary,  and  that  the 
service  of  a  paper  upon  the  remaining  partner  of  a  dis- 
solved partnership  or  firm,  is  insufficient  and  illegal  ;  and 
if  this  question  has  been  differently  decided  in  the  case  of 
Dubois  vs.  Dubois,  it  is  an  exceptional  case,  and  contraiy 
to  the  general  rule.  It  has  been  said  that  in  France  part- 
nerships were  not  allowed.  I  have  searched  the  authorities  in 
vain,  and  I  can  find  no  prohibition.  The  profession  is  in- 
dependent of  the  government,  and  of  any  other  authority, 
and  an  advocate  is  accountable  to  no  one  nor  can  his  actions 
be  controlled  by  anybody,  so  long  as  he  conducts  himself  in 
a  manner  reconcilable  with  his  own  conscience,  and  the 
dictates  of  justice.  With  respect  to  the  inconvenience 
or  delay  which  a  substitution  of  attorneys  may  occasion,  it 
is  one  of  those  arguments,  ex  necessitate  rei^  as  there  need 
be  but  very  little  delay.  What  is  a  delay  of  two  or  three 
days  ?  But  I  do  not  regard  the  question  at  all  in  this  light, 
I  am  guided  by  the  principles  which  govern  the  case.  The 
members  of  the  profession  have  a  perfect  right  to  enter  into 
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purtnership.  A  client  goes  to  an  office  where  thete  are  two  or 
three  advocates  in  partnership.  He  there  eroploys  the  membeta 
ofthefimiicoinposed  of  twoor  three  indÎTidnals^consequentlj 
two  or  three  intellects  {intelligences)  to  transact  his  bnainesa 
or  conduct  his  case.  This  mandai  therefore  is  not  to  one  indi- 
vidual, but  to  two  or  three  ;  if  one  should  die,  or  two  should 
die,  the  mandai  terminates, — as  I  do  not  say  this  without 
leflectioQ,  I  refer  to  Pothier,  Traité  du  Mandat,  no.  102,  and 
no.  99,  where  this  doctrine  will  be  found  laid  down.  The 
mandat  in  the  present  case  was  to  two  partners,  one  has 
left  the  firm,  consequently  the  mandai  is  at  an  end,  and 
the  other  has  no  power  to  act  without  a  substitution.  For 
these  reasons  I  have  relcutlantl^  felt  myself  compelled  to 
dissent  from  the  majority  of  the  Court. 

DuvAii,  Justice. — I  dissent  from  the  judgment,  by  reascm  of 
the  consequences  likely  to  result  to  the  profession,  and  to  the 
interests  of  suitors.  Partnerships  have  been  formed,  while 
at  the  bar,  by  all  the  judges  on  the  Bench,  with  the  excep- 
tion of  chief-justice  Bowen,  who  was  elevated  to  the  bench 
nearly  fifty  years  ago,  sixice  which  time  it  has  been  a  common 
and  general  practice  for  members  of  the  bar  to  enter  into 
partnership.  I  know  of  no  law  against  it.  The  ordinanoes 
of  France  in  force  in  this  county  do  not  prohibit  it  ;  and 
this  is  clearly  stated  by  Duvergier,  Traité  de  la  Société  ; 
and  even  Troplong,  who,  it  would  be  supposed,  might  con- 
tradict it,  but  on  the  contrary,  he  also  is  of  opinion  that 
these  partnerships  were  valid  and  legal.  His  argument  of 
their  illegality  is  founded  on  the  law  of  1816,  and  of  course 
it  will  not  be  pretended  that  this  law  is  in  force  in  this 
country  ;  and  Troplong  therefore  is  of  opinion  that  prior  to 
this  law,  partnerships  among  advocates,  were  valid  and 
l^al  in  France  ;  and  besides  it  is  two  late  at  the  present 
day,  to  pronounce  them  invalid,  they  have  been  reco- 
gnised in  this  country  for  the  last  half  century.  Now  the 
course  to  be  pursued  in  casea  like  the  present,  is  clearly 
laid  down  by  Pothier,  du  Mandat,  No.  139.  This  will  also 
be  found  wdl  discussed  by  Delamarre  et  Le  Poitvin.  (1) 

(l)Tr.  da  Oonlr.ds  OumidnàM,  tqI.  2,  Ko.  448. 
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The  qaestion  to  be  decided  here  is  one  of  great  importance. 
When  a  suitor  goes  into  the  office  of  an  attorney  and  em- 
ploys the  services  of  a  legal  firm,  he  does  so,  becanse,  in 
all  probability,  be  places  his  confidence  in  the  experience 
of  the  senior  member  of  the  firm.  He  may  have  the 
greatest  respect  for  the  junior  partner,  who  may  be  a  young 
gentleman  of  ability  and  promise,  a  rising  member  of  the 
profession,  yet  he  places  his  confidence  in  th«  greater  ex- 
perience of  the  senior  member  and  would  not  in  all  proba- 
bility have  employed  that  firm  at  all,  had  it  not  been  fer  the 
sake  of  obtaining  the  services  of  the  senior  member,  if  the 
senior  member  of  the  firm  dies,  there  is  a  change  in  the  part^ 
nership,  and  the  inandat  consequently  ceases.  (1) 

I  have  made  inquiry  and  I  find  that  the  practice  in  Mont- 
treal  is  the  same  as  it  is  in  Quebec  ;  and  in  Montreal  there 
is  always  a  substitution  when  there  is  a  change  in  the  part- 
nership, and  this  is  done  as  a  matter  of  course,  and  in  this 
respect  the  members  of  the  profession  in  Montreal  shew 
their  good  sense,  because  by  this  means  tbey  avoid  all  the 
delays  which  might  otherwise  be  occasioned. 

Atlwint,  Justice. — ^This  appears  to  be  a  small  matter, 
cdthough  it  has  grown  into  huge  dimensions.  Now  what 
are  the  facts,  (His  Honor  here  recited  the  facts  of  the  case, 
respe(5ting  the  appointment  of  Mr.  Stuart,  one  of  the  attor- 
neys of  the  appellant  to  the  Bench,  and  the  service  of  the 
motion  upon  M.  Vannovous,  the  remaining  attorney)  and 
continued,  whatever  the  attorney  may  be  in  France,  or 
however  his  position  may  be  held  up  in  Canada,  he  is 
certainly  an  officer  of  the  Court.  Partnerships  between 
attorneys  were  illegal  in  France,  both  Jn  times  past,  and 
now,  but  this  does  not  affect  us  in  this  country,  because  for 
these  last  80  years  they  have  been  recognized  by  all  the 
Courts  ;  and  as  partners  enjoy  advantages  as  such,  they 
must  not  get  greater  advantages  by  putting  the  opposite 

(1)  OfdiiiSBjM  of  1667,  Utte  26.  Ttai  mmmA  «li«  putaMsUt»  ^  fi«olv«d  no 
mftttor  from  wluii  oauM,  tho  pfoetirfttloQ  oeuei,  in  Uio  lamo  maaiMr  u  i&  th*  um 
of  ft  morcuàtilo  fim. 
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party  to  the  Inconvenience  and  delay  of  compelling  him  to 
cause  them  to  make  a  substitution  whenever  a  change  takes 
place  in  the  partnership  ;  and  it  cannot  be  said  that  it  mere- 
ly involves  a  delay  of  three  days,  for  as  in  this  case,  it  may 
occasion  a  delay  of  three  months.  This  point  has  already  been 
decided  in  Montreal,  in  a  case  of  Boston  against  a  member 
of  the  profession  in  that  city.  The  reference  to  Pothier's 
Mandat  has  no  application  whatever  to  this  case,  for  there, 
it  is  the  mandai  ad  negotia  but  not  ad  honorarium^  which 
is  alluded  to,  and  therefore  the  authority  does  not  apply. 
In  the  present  case,  if  the  partnership  has  been  dissolved, 
there  has  been  no  revocation.  It  has  been  said  that  the 
client's  confidence  may  be  reposed  in  one  of  the  firm,  well, 
perhaps  the  remaining  partner  is  the  one  in  whom  the  ap- 
pellant placed  his  confidence  ;  but  whether  this  is  so  or  not, 
it  is  not  a  question  for  the  Court  to  consider,  it  is  simply  a 
matter  for  the  discretion  of  the  client.  Can  two  partners 
address  the  Court  at  the  same  time  respecting  the  same 
case?  can  two  draw  pleas  and  do  the  same  work?  with 
respect  to  these  professional  partnerships,  the  subject  will 
be  found  ably  discussed  in  Jousse^  com.  sur  Pord.  de  1667  ; 
and  in  the  Anden  Denisart  vboj  Procureur.  Then  again, 
in  this  case,  this  is  not  an  ordinary  elevation  to  the  bench, 
cannot  the  partner  so  nominated  to  the  bench,  continue  to  act 
for  his  client  ?  he  is  not  a  judge  ;  he  merely  supplies  a  tem- 
porary vacancy  ;  it  would  not  be  right  to  allow  his  tempo- 
rary appointment  to  repeal  the  permanent  relations  between 
attorney  and  client  ;  and  attorneys,  as  officers  of  the  Court, 
must  be  held  within  the  rules  of  the  Court.  Upon  the  prin- 
ciple, therefore,  held  by  the  Court  in  Montreal  in  the  case 
of  Boston  above  referred  to,  the  majority  of  this  Court  now 
decide,  and  it  is  held  that  the  judgment  of  the  Court  below 
be  affirmed. 

MsBBDiTH,  Justice. — If  I  could  regard  a  partnership  bet- 
ween attorneys  in  the  same  light  that  I  view  an  ordinary 
copartnership  between  private  individuals,  I  would  think 
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that  the  appointment  of  a  new  attorney  would  be  necessary 
npon  the  occasion  of  a  dissolution  of  copartnership  between 
attorneys  however  caused. 

But  I  think  there  is  an  essential  difference  between  an 
ordinary  copartnership  and  a  copartnership  between  attor- 
neys, who  are  empowered  to  perform  public  duties  of  great 
importance. 

An  ordinary  copartnership  is,  in  contemplation  of  law,  a 
legal  entity,  personne  morale^  as  the  french  writers  say,  se- 
parate and  distinct  from  the  persons  who  compose  it,  and 
capable  of  carrying  on  the  business  for  which  it  was  formed. 

But  two  or  more  attorneys  cannot  by  entering  into  copart- 
nership cause  the  ^existence  of  a  personne  moralej  capable 
of  acting  as  an  attorney  in  a  suit  ;  their  partnership  may, 
for  certain  extra-judicial  purposes,  be  a  legal  entity,  per- 
sonne  morale  ;  but  that  personne  morale  cannot,  it  is  plain, 
as  such  appear  as  an  attorney  or  advocate  in  a  Court  of  law. 

When,  therefore,  a  person  appears  by  two  or  more  attor-» 
neys,  associated  as  copartners,  he  is  represented  by  each  of 
the  attorneys  forming  the  copartnership,  and  not  by  the  per- 
sonne  morale  formed  by  the  copartnership  ;  and  therefore  the 
fact  of  XhAl  personne  morale  ceasing  to  exist,  either  by  a  dis- 
solution of  copartnership  or  otherwise,  cannot,  of  itself, 
annul  the  appearance  filed  by  the  attorneys  who  were  so  co- 
partners, in  so  far  as  regards  any  of  them,  still  capable  of 
acting. 

These  remarks  are  I  think  sufficient  to  show  that  the  dis- 
solution of  the  copartnership  between  Mess.  Stuart  and  Va- 
novoui  cannot,  of  itself,  and  in  so  far  as  regards  Mr.  Van-» 
novous,  annul  the  appearance  filed  by  Mess.  Stuart  and 
Vannovous  for  the  appellant  in  this  cause  ;  beeause,  according 
to  my  view,  Mr.  Vannovous  is  still  attorney  of  record  for  the 
appellant,  and  in  so  far  as  Mr.  Vannovous  is  concerned 
there  has  not  been  any  cKtingement  (Petal.    But  it  may  be 
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contended  that  the  power  given  to  Mess.  Stuart  and  Van-  . 
novons  was  a  joint  power,  and  therefore  that  Mr.  Vanno- 
Yoas  cannot  act  alone. — Such  a  pretension  however  would 
in  my  opinion  be  unfounded.  If  the  power  to  two  attor- 
neys were  a  joint  power,  then  neither  of  them  at  any  stage 
of  the  proceedings  could  act  without  the  concurrence 
of  the  other  ;  whereas  we  know  that  in  the  case  of  part- 
nerships between  attorneys,  such  attorneys  not  only  are 
constantly  in  the  habit  of  acting  in  the  absence  of  each  other, 
but  are  compellable  so  to  act  ;  for  instance  an  attorney  would 
not  be  excused  from  filing  a  plea,  or  cross  examining  a  wit- 
ness, by  the  absence  of  his  copartner.  I  think  it  will  hardly  be 
denied  that  if  an  appearance  were  filed  by  two  attorneys 
with  a  formal  declaration  that  they  could  act  only  jointly, 
such  an  appearance  would  be  rejected;  and  if  this  be  true,  as 
I  am  satisfied  it  is,  then  the  Court  cannot  tacitly  act  upon  a 
doctrine  which  would  not  be  sanctioned  if  formally  expres- 
sed in  an  appearance. 

I  will  merely  add  that  the  consequences  to  the  bar  might 
not  only  be  unjust,  but  very  serious,  were  it  held  that  the 
power  to  two  attorneys  in  copartnership  is  to  be  deemed  a 
joint  and  not  a  several  power.  If  that  doctrine  were  well 
founded,  then  a  partner  continuing,  after  a  dissolution  of 
copartnership,  to  act  in  any  case,  could  not  do  so  without 
a  new  power  of  attorney,  which  we  know  in  practice  is 
rarely  if  ever  obtained  ;  and  yet  the  want  of  which,  as* 
suming  that  the  power  to  the  partnership  was  a  joint  and 
not  a  several  power,  might  entail  upon  the  party  acting 
very  grave  responsibility. 

In  support«of  the  opinion  adopted  by  the  majori^  of  this 
Court,  I  may  refer  to  the  case  exporte  Gkislin,  decided  by  the 
Court  of  Queen's  Bench  at  Montreal  in  January,  1846 — ^the 
Judges  present  being  Chief  Justice  Yallières,  and  Judges 
Rolland,  Gale  and  Day. 

In  that  case  (according  to  a  uote  which  I  made  at  the 
time)  the  Cotirt  held  that  where  a  member  of  a  legal  firm 
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dies,  the  sorvivor  lepresents  the  client  formerij  represented 
by  the  partners — and  Mr.  Jastice  Rolland  observed  that 
the  same  doctrine  had  been  held  some  years  previously  in 
the  case  of  McCallam  vs.  Van  Vleet. 

It  has  also  been  decided  by  the  Superior  Court  at  Mon- 
treal :  ^^  That  when  two  attorneys,  partners,  appear  for  a 
^*  party,  one  of  them  having  left  the  district,  the  other  may 
"  continue  the  procedure  in  his  own  name.  (1) 

Laflammk,  Lajtlamhk  and  Baenard,  for  appellant. 

Stuaet  and  Yannovous,  for  respondent. 


No.  365. 


SUPERIOR    COURT.  —  MONTREAL. 
Before: — Badglxt,  Justice. 
Thorn, • Plaintiff. 


vs. 


MoLiurNAN  et  alj •  •  Defendants. 


Held  .-—In  aa  aoUon  against  nueties 
on  a  bail  bond  in  appeal,  that  the  ques- 
tion as  to  the  neoenity  of  disoiUBing  the 
property  of  the  principal  debtor  ought  not 
to  be  raued  by  a  defense  au  fond»  «a  droit, 
bnt  matt  be  ao  raised  by  an  exception  de 
diseueeion. 

Semble.  That  in  soch  ease  dUeueeion 
is  not  neoetoary.  . 


Jogé  :^DaDS  ana  action  nir  un  aott 
de  eaotloananwnt  en  appel,  que  la  ques- 
tion de  la  nécessité  de  diseater  les  pio- 
priétés  da  principal  débiteor,  ne  peut- 
être  soulerée  au  moyen  d'une  défense  au 
fonds  en  droit,  mais  doit  Têtre  par  une  ex- 
ception de  discussion. 

Il  semble  que  dans  tel  OM  la  disoufldou 
n'est  pas  nécessaire. 


Judgment  rendered  the  80th.  December,  18â8. 

Badglst,  Justice. — In  this  cause  the  defendants  be- 
came sureties  in  appeal  for  one  William  McDonald,  in  an 
appeal  instituted  by  McDonald  from  a  judgment  in  the 
Superior  Court,  Montreal,  condemning  him  to  pay  a  sum 
of  money  to  one  Hood  as  curator  to  the  vacant  estate  of 
Mary  Cameron.  The  bond  is  in  the  usual  form,  and 
McDonald's  appeal  being  dismissed,  the  present  plaintiâ^ 


(1)  1.  L.  0.  Jurist  .p.  16:-6  L.  C.  Btp.  194. 
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who  represents  the  vacant  estate  since  Hood's  death,  bring» 
an  action  against  the  sureties  for  the  amount  of  the  judg- 
ment and  costs.  The  defendants  pleaded  a  défense  au  fonds 
en  droiij  on  the  ground  that  it  does  not  appear  by  the  decla- 
ration that  the  property  of  McDonald  had  been  discussed,  or 
that  he  was  en  déconfiture. 

This  défense  au  fonds  en  droit  cannot.be  maintained,  inas- 
much as  the  question  intended  to  be  raised  can  only  be  brought 
up  under  an  exception  of  discussion  which  is  an  exception 
dilaSoire.  But  even  were  the  question  properly  raised,  I 
am  by  no  means  prepared  to  admit  that  discussion  is  neces- 
sary in  a  case  such  as  this  ;  and  besides  there  is  an  allega- 
tion in  the  declaration  which  is  sufficient  to  let  in  proof  of 
the  fact  of  discussion.  It  is  to  this  effect.  ^'  That  on  the 
"  18th.  June,  1867,  execution  was  issued  out  of  said  Court, 
^^  against  the  goods  and  chattels  of  the  said  William  McDo- 
^'  nald,  for  the  amount  of  said  judgment  of  said  Superior 
^^  Court,  and  the  sheriff  returned  thereto  that  the  defendant 
^' had  no  goods  or  chattels  to  him  belonging  in  the  said 
^^  district  whereby  he  could  levy  the  said  amount,  or  any 
"  part  thereof,  and  the  said  plaintiff  in  her  said  capacity 
^  was  unable  to  obtain  any  money  whatever  by  means  of 
^'  the  execution  in  satisfaction  of  the  said  judgment. 

Défense  au  fonds  en  droit  dismissed. 

Abbott  and  Dorm  an,  for  plaintiff. 

Dsvuir^  for  defendants. 
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COUR  SUPERIEURE.— QUEBEC. 
Présent  : — Chabot,  Juge. 

SNoRMAini, • .,.•«  Demandeur, 
vs. 
HnoT  DIT  St.  Laurent, Défendeur. 


Jugé  :— Qa'nna  motion  pour  reTJaor  la 
taxe  du  protonotaire,  pour  la  laÎMn 
«ne  le  proonniir  du  demandeur  n'a  pas 
aroii  à  l'honoraire  en  entier  d'une  cause 
contestée  aux  mérites,  le  seul  plaidoyer 
filé  étant  one  défense  an  fonds  en  droit, 
doit  dtre  rcjjetée,  tel  plaidoyer  étant  nn 
pl^doyer  anx  mérites. 


Held  .'—That  a  motion  to  reylse  taxa- 
tion of  the  prothonotary,  on  the  nonnd 
that  the  attorney  of  the  pWntilT  is  not 
entitled  to  f\Eill  fee  as  on  a  contested 
oanse  upon  the  merits,  the  only  plea  filed 
being  a  demurrer,  must  be  nsjected,  such 
plea  being  a  plea  to  the  merits. 


-h 


Jagement  rendu  le  14ème  jour  da  juin  1859* 

DÉCHÈNE,  pour  le  défendeur,  fit  motion  pour  reviser  la 
taxe  du  mémoii>e  de  firais  par  le  protonotaire,  par  lequel 
mémoire  il  avait  alloué  aux  procuxeurfi  du  demandeur,  pour 
honoraire,  la  somme  de  £12  10  0,  en  autant  qu'il  n*y  avait 
pas  eu  de  plaidoyer  au  mérite,  ni  d'inscription  aux  en- 
quêtes, mais  simplement,  une  défense  au  fonds  eft  droit  ; 
et  qu'en  conséquence  les  procureurs  du  demandeur  sous  le 
tarif  de  1852,  n'avait  droit  qu'à  l'honoraire  de  £6  5  0. 

Angers,  pour  le  demandeur,  maintint  que  la  défense  au 
fonds  en  droit,  était  un  plaidoyer  au  mérite,  et  que  le  pro- 
cureur du  demandeur  avait  droit  à  la  taxe  qui  lui  avait  été 
allouée  par  le  protonotaire. 

Chabot,  Juge. — La  défense  en  droit  est  un  plaidoyer  au 
mérite,  et  la  taxe  du  protonotaire  et  conséquemment 
correcte. 

Motion  rejetée. 

Leuâvbs  et  Angsrs,  pour  le  demandeur. 

Plamoudon  et  D£cHiNX,  pour  le  défendeur, 
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QUEEN'S  BENCH,  )  distRICT  OF  QUEBEC. 
Appeal  Sios.         ) 

Before: — Atlwin,    Duyal,    Msbsdith   and    Moxdelst, 

Justices. 

Fbt, •  ••••• • »••«.  Appellant, 

and 
Ths  Richslisu  CoicPAinr, • Respondents. 


Whtn  A,  by  written  vumirranditni 
of  bftrgain  and  sale,  sold  B  a  oaigo  of 
ooalf,  andrerbally  warranted  them  to 
be  of  the  best  quality,  aaddeliTered  and 
was  paid  fbr  them  ;  and  four  days  after- 
wards, nnder  a  written  memorandum  of 
bargain  and  sale,  expressed  in  the  same 
terms  as  the  former  one,  sold  B  another 
eargo  of  ooals,  and  Terbally  wacranted 
them  to  be  of  the  best  quality,  and  the 
fame  as  the  fbcmer  oargo,  bat  instead  of 
delivering  the  best  quality,  delifezed  an 
inferior  quality  of  eoal  : 

Held  :— lo.  That  the  second  manih 
rondum  being  drawn  in  the  same  terms 
as  the  fliBt,  was  not  an  implied  warranty 
that  the  ooals  would  be  of  the  same  qu»> 
Uty  as  those  deliTOxed  nnder  the  fint  me- 
morandwn. 

2o.  That  parol  tesUmony  eould  not  be 
admitted  to  prove  the  verbal  warranty, 
as  it  would  tend  to  oontrol  the  terms  of 
the  written  mtmoromdvm  ;  and  that  B 
most  pay  the  taXL  eontraet  priée  for  the 
coals,  as  though  they  were  of  the  best 
quality. 


04  A,  par  contrat  sous  seing  priTé, 
vendit  à  B  une  cargaison  de  eharbon, 
et  par  convention  verbale  garantit  ce 
oharbon  être  de  la  meilleure  qualité,  et 
en  ilt  la  livraison  et  fàt  payé  pour  îeelni; 
et  ouatre  jours  plus  taid,  sont  eeing  privé 
rédigé  de  même  que  le  nremier,  vendit 
a  B  une  autre  cargaison  de  charbon,  le 
garantissant  verbalement  être  de  la  meil* 
leure  qualité,  de  même  que  la  prendèrt 
cargaison,  mais  au  liyu  de  livrer  du  ehar- 
bon  de  la  meilleure  qualité  fit  livraison 
de  charbon  d'une  qualité  inférieure  : 

Jugé  :^lo.  Que  le  second  sous  seing 
privé  rédigé  de  même  que  le  premier,  ne 
eompOTtait  pas  une  garantie  qnelemr- 
bon  serait  de  la  même  qualité  que  estai 
livié  en  vextu  du  premier  maïuhê. 

2o.  Que  preuve  verbale  ne  pouvait  être 
admise  pour  établir  la  garantie  non  écrite, 
en  autant  que  cette  preuve  tendrait  à 
contrôler  les  conditions  d'un  contrat  par 
écrit  ;  et  que  B  était  tenu  de  payer  le 
prix  du  charbon  stipulé  par  1*  centrât, 
de  même  que  ri  ce  charbon  eut  été  de  la 
première  qualité. 


Judgment  rendered  the  16th.  day  of  September,  1859. 

The  appellant  brought  his  action  for  the  sum  of  $1296, 67, 
being  the  value  of  259}  chaldrons  of  coal,  alleged  to  have 
been  delivered  to  the  respondents  under  the  following 
memorandum  of  bargain  and  sale  : — 

<^  Henry  Fry  sells,  and  J.  B.  Lamère,  agent  for  the  Ri- 
^<  chelieu  Company,  buys,  about  889  tons  steam  coal,  for 
^<  the  sum  of  five  dollars  per  chaldron  of  30  cwt,  cash  on 
^'  delivery,  the  ship  to  be  free  of  moorage  and  wharfage,  to 
^'  be  discharged  at  Napoleon  wharf. 

<<  John  Lam&u." 

"  Quebec,  7th.  August,  1858." 
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The  declaration  contained  three  counts  : — ^The  first  set 
forth  that  the  plaintiff  sold,  and  the  defendants  bought,  the 
coal  above  mentioned  ;  that  in  pursuance  of  the  above 
agreement  of  bargain  and  sale,  the  plaintiff  brought  the 
coals  to  the  Napoleon  wharf  on  board  of  a  vessel  called  the 
ThusneldCj  and  offered  and  tendered  delivery  of  them  to  the 
defendants  in  execution  of  the  above  agreement,  but  that 
the  defendants  refused  to  accept  them  ;  and  that  thereupon 
the  plaintiff  discharged  them  on  the  Napoleon  wharf,  and 
•was  therefore  entitled  to  be  paid  the  price  of  them,  and  the 
plaintiff  prayed  acte  of  his  readiness  to  make  such  other 
and  further  act  of  delivery  as  the  defendants  should  rea- 
sonably require.  The  other  two  counts  were  for  goods  sold 
and  delivered,  and  for  goods  bargained  and  sold. 

The  defendants,  in  addition  to  the  general  issue,  pleaded 
that  at  the  time  of  the  making  of  the  memorandum  of  bar- 
gain and  sale,  it  was  verbally  stipulated  between  the  par- 
ties that  the  coal  to  be  sold  and  delivered  should  be  of 
the  same  quality  as  a  cargo  of  coals  which  the  plaintiff 
had  previously  sold  to  the  defendants,  in  virtue  of  a 
memorandum  of  bargain  and  sale  couched  in  the  same  terms 
as  the  one  above  recited,  and  was  as  follows. 

"  Henry  Pry  sells,  and  Mr.  Lamère,  agent  for  Richelieu 
"  Company,  buys,  about  146  tons  steam  coal,  at  the  rate 
**  of  five  dollars  per  chaldron  of  30  cwt.,  cash  on  delivery." 

"  Henrt  Fky, 

Per  James  Shaw." 
Quebec,  Srd  August. 

And  that  it  was  only  upon  the  express  guarantee  by  the 
plaintiff  that  the  coals  sold  and  delivered  in  virtue  of  the 
first  recited  memorandum  should  be  of  the  same  quality  as 
those  which  he  had  so  sold  to  the  defendants  in  virtue  of 
the  last  recited  memorandum^  and  which  formed  the  cargo 
of  the  vessel  called  the  Maria^  that  the  defendants  were 
induced  to  sign  the  first  above  recited  memûrandum. 
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The  plea  further  recited  that  the  plaintiff,  instead  of  de- 
livering coal  of  the  same  quality  as  the  first  cargo,  which 
was  of  the  best  quality  of  Welsh  steam  coal,  and  which 
formed  the  cargo  of  the  Maria^  sought  to  deliver  coal  of  a 
much  inferior  quality  from  on  board  the  Thittndde;  that 
thereupon  the  defendants,  by  protest,  requested  the  plaintiff 
to  consent  to  a  survey  to  establish  the  value  of  the  coals, 
and  informed  him  of  the  time  and  place  where  the  same 
should  be  held,  and  that  in  the  event  of  the  experts  or  sur- 
veyors pronpuncing  the  coals  to  be  of  an  inferior  quality, 
and  establishing  the  value  thereof,  that  in  such  case  if  he, 
the  plaintiff,  should  be  willing  to  accept  the  diminished 
price  which  they  should  establish  to  be  the  value  of  the 
coals,  they,  the  defendants,  would  receive  and  accept  de- 
livery of  them,  and  pay  such  diminished  price.  That  the 
plaintiff  not  attending,  they  caused  the  survey  to  be  held 
by  competent  persons,  who  established  the  coals  to  be  of 
an  inferior  quality,  and  of  less  value  than  the  first  ca^o 
of  coals  sold  to  the  defendants  from  on  board  the  Maria. 
That  before  the  retum  of  the  action  into  Court,  they  ten- 
dered the  plaintiff  the  sum  of  $1190,  being  the  value  of  the 
coals  at  the  rate  of  $4}  per  chaldron,  and  the  amount  of 
costs  incurred  before  entry,  at  the  same  time  offering  such 
further  sum  for  interest  and  costs  as  the  plaintiff  should  be 
entitled  to.  The  plea  further  reiterated  the  tender,  and  was 
accompanied  by  a  confession  of  judgment  for  the  same 
amount. 

The  plaintiff  proceeded  to  proof,  and,  upon  the  cross 
examination  of  his  first  witness,  James  Shaw,  the  agent  of 
the  plaintiff,  and  the  person  who  made  the  agreement  and 
signed  the  memorandum  m  question  with  the  defendants, 
for  the  delivery  of  the  coal,  the  plaintiff  objected  to  the 
question  put  to  the  witness, — ^^  as  to  whether,  at  the  time 
of  the  execution  of  the  said  contract  he  had  not,  in  the 
name  and  on  behalf  of  the  plaintiff,  verbally  agreed  and 
undertaken  to  deliver  coals  of  the  best  quality,  and  of  the 
same  description  as  those  which  he,  as  the  agent  of  the 
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plaintiff,  had,  a  few  days  pieviously  to  the  signing  of  the 
memorandum  in  question,  sold  and  delivered  to  the  defen- 
dants, from  on  board  of  the  MariOy^^ — the  objection  was 
made  on  the  ground  that  no  verbal  testimony  could  be  ad- 
mitted in  contradiction  to  the  terms  of  a  written  contract, — 
the  defendants  maintaining  that  such  testimony  involved 
no  contradiction  to  the  terms  of  the  written  memorandum^ 
but  was  merely  syppletory  to  it  ;  and  that  they  had  a  right 
to  the  introduction  of  such  testimony,  so  as  to  enable  the 
written  memorandum  to  be  interpreted  by  the  light  of  all  the 
surrounding  circumstances.  His  Honor,  Mr.  Justice  Chabot, 
maintained  the  objection  and  excluded  the  evidence.  The 
defendants  then  moved  the  Court  to  revise  this  decision,  when 
His  Honor,  the  Chief  Justice  of  the  Superior  Court,  ruled  that 
the  defendants  were  entitled  to  the  admission  of  the  testi- 
mony, and  ordered  it  to  be  taken  accordingly, — de  bene  esse. 

It  was  then  fully  proved  by  Shaw,  that  he  had  agreed 
with  the  defendant  that  the  coals  should  be  of  the  best 
quality  of  Welsh  steam  coals,  and  the  same  as  those  which 
he  had  sold  the  defendants  a  few  days  previously  from 
on  board  of  the  Maria.  He  also  proved  that  the  defendants 
refused  to  accept  them  in  execution  of  the  contract,  and  told 
the  plaintiff  that  he  could  take  them  away,  unless  he  thought 
proper  to  accept  four  dollars  and  a  half  per  chaldron,  which 
was  more  than  the  full  value  of  them,  and  also  that  the 
defendants  had  offered  him,  the  witness,  and  the  plaintiff, 
personally,  the  sum  of  four  dollars  and  a  half  per  chaldron, 
for  them,  and  all  this, 'the  day  after  the  vessel,  the  Thus- 
neldey  was  moored  to  the  defendants'  wharf,  and  before  she 
had  discharged  her  cargo.  He  stated  also  that  the  defen- 
dants subsequently  gave  the  plaintiff  permission  to  dis- 
charge the  coals  on  the  wharf,  so  as  to  avoid  the  detention 
of  the  vessel. 

The  evidence  adduced  established  the  allegations  in  the 
defendants'  plea  respecting  the  verbal  agreement  above 
mentioned  ;  the  refusal  of  the  defendants  to  accept  the  coal 
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in  execution  of  the  contract  ;  the  holding  of  the  survey,  and 
the  inferior  quality  of  the  coals,  and  that  they  were  not 
worth  more  than  four  dollars  per  chaldron,  and  that  the 
current  maAet  price,  at  the  time  they  were  sold,  of  the  best 
quality  of  Welsh  steam  coals,  was  five  dollars  per  chaldron  ; 
and  that  they  were,  consequently,  one  dollar  less  in  value, 
per  chaldron,  than  the  best  Welsh  steam  coals  ;  and,  there- 
fore, one  dollar  per  chaldron  less  in  value  than  the  cargo 
which  the  plaintiff  had  previously  sold  the  defendants  from 
on  board  of  the  Maria,  The  evidence  established  also  that 
the  defendants  had  used  a  portion  of  the  coals. 

Judgment  was  rendered,  pursuant  to  the  terms  of  the 
plea  of  the  defendants,  condemning  the  plaintiff  to  pay  costs 
from  the  filing  of  the  confession  of  judgment. 

It  was  from  this  judgment  that  the  appeal  was  insti- 
tuted. 

Irvins,  for  appellant,  contended,  that  he  was  entitled  to 
recover,  inasmuch  as  no  warranty  was  expressed  in  the 
written  contract,  and  that  no  parol  testimony  could  be  ad- 
duced or  admitted  to  prove  the  verbal  wananty,  inasmuch 
as  the  parties  had  reduced  their  agreement  to  writing,  and 
must  be  presumed  to  have  inserted  in  the  written  instru- 
ment all  they  deemed  necessary;  (1)  and  that  inasmuch 
as  the  respondents  bad  subsequently  used  a  portion  of  the 
coals  they  had  thereby  rendered  themselves  liable  for  the 
full  contract  price.  (2). 

Pops,  R.,  for  respondents,  maintained  that  inasmuch  as 
a  part  only  of  the  verbal  agreement  had  been  reduced  to 
writing,  verbal  testimony  was  admissible  to  prove  the  whole 
agreement,  and  to  shew  all  the  circumstances  surrounding 


(1)  1  Greenloaf  on  Et.  p.  275  :~29  Englbh  Law  and  equity  Btports,  p.  220  :— 
Story  on  Salei,  p.  360. 

(1}  Bam?  LeadiAg  Gaies^  p.  847. 
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the  parties  at  the  time  of  its  execotion  (1).  That  the  appel- 
lant having  filed  a  bill  of  lading  in  the  came,  in  which  the 
coals  were  described  as  of  the  best  quality,  was  a  sufficient 
proof  of  the  warranty.  (2)  That  admitting  that  the  eoals  had 
been  used,  although  this  was  not  alluded  to  in  the  pleadings, 
yet  the  refiqM>ndents  in  such  case  were  not  liable  for  the  full 
contract  price,  but  only  for  the  just  marketable  value  of  the  . 
coals.  (S) 

That  the  Tnemorandum  sued  upon  having  been  drawn  up 
by  the  plaintifl  himself,  in  precisely  the  same  terms  as  the 
memorandum  made  a  few  days  previously  with  respect  to 
the  sale  of  the  cargo  of  the  Maria^  amounted  to  an  implied 
warranty,  on  his  part,  to  supply  the  same  quality  of  coals, 
apart  altogether  from  the  testimony  respecting  his  verbal 
guarantee  to  deliver  coals  of  the  same  quality  as  the  others. 

ATiiWnr,  Justice. — After  reciting  the  facts  of  the  case, 
remarked: — ^The  main  question  which  arises  here  is,  as 
to  the  admissibility  of  parol  testimony  to  prove .  the  war- 
ranty on  the  part  of  the  appellant,  as  to  the  quality  of  the 
coals.  The  statute  of  frauds  which  is  in  existence  here, 
and  is  the  same  in  its  tenor  and  effect  as  the  Ordonnance 
de  Moulin^  is  perfectly  clear  and  explicit  upon  this  point  ; 
the  17th.  section  of  this  statute  provides  that  no  con- 
tract over  the  sum  of  ten  pounds  shall  be  legal  or  binding, 
unless  there  be  a  memorandum  in  v^iting  between  the 
parties.  In  the  present  case  there  was  a  memorandum 
in  writing,  and  a  perfect  and  complete  meniora$idum  under 
this  clause  of  the  statute  ;  and  this  statute  being  in  force 


(1)  1  0TeeiileafonEr.,  p.  376,  a.  288  and  a  284  :— Allen  ▼••  Pink,  4  Me«aonft 


porta,  p.  267  :~Bllia  Ta.  Thonuon,  3  Heeaon  and  Welaby,  p.  446  r^STasa  ▼>.  Pratt 
3  Manning  and  Grftingor,  p.  769  :~SwMt  va.  L«e,  ib.  p.  462. 

(2)  Bridge  va.  Wain,  1  Staikie,  Niai  Prina  Reporta,  p.  604. 

(3)  OkeU  TB.  Smith,  1  StaiUe.  p.  107  :— Seigeant  and  Loirber'a  Beporta,  yoL  2, 
p.  316  :— Germaine  ra.  Barton,  3  âtarkie,  p.  32  :— Sergeant  and  Lowber'a  Beporta. 
p.  162,  and  anthoritka  there  dted  :— Poulton  tb.  Lattimore,  9  Barnwell  and 
Oreawell,  p.  269  :«-Allen  ra.  Oamermij  1  Orompton  and  Meeaon's  Beporta,  p.  832  :«- 
Pothier,  Oontr.  de  Vente,  no.  269  :— 17  Gnyot,  Bepertoiie,  ybo.  Vente,  p.  481. 
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here  must  be  strictly  carried  out,  and  testimony  of  a  verbal 
agreement  in  any  way  controling  the  metnarandum  in 
writing  cannot  therefore  be  legally  admitted.  The  question 
of  equity,  the  Court  cannot  take  into  consideration.  It  is 
impossible  for  any  human  tribunal  to  administer  absolute 
justice,  and  besides,  even  so  far  as  equity  is  considered,  it 
also  may  be  with  the  appellant,  because  he  was  not  pre- 
sent when  the  agreement  was  made,  and  his  agent  may 
never  have  told  him  what  he  had  said  with  regard  to 
the  quality  of  the  coals  when  he  sold  them.  The  autho- 
rities cited  by  the  respondent  do  not  apply.  At  the  time 
of  the  agreement,  the  respondents  ought  to  have  caused 
a  covenant  as  to  the  quality  of  the  coals  to  be  inserted  in 
the  written  contract  ;  not  having  done  so,  they  alone  must 
take  the  consequences,  and  the  Court  therefore  hold  that  the 
ruling  of  the  judge  at  enquête  in  rejecting  the  parol  testi- 
mony to  prove  the  verbal  warranty,  was  correct  and  proper, 
and  that  the  judgment  of  the  Court  below,  in  admitting  the 
verbal  testimony,  and  granting  the  conclusions  of  the  res- 
pondent's plea,  was  illegal  and  erroneous,  and  must  there- 
fore be  reversed. 

MoNDXLBT,  Justice. — Expressed  his  concurrence  in  the 
judgment,  and  observed,  that  it  was  to  be  regretted  that 
the  practice  of  admitting  testimony  de  bene  esse  prevailed  to 
such  an  extent  as  it  did  in  this  district  ;  that  it  put  par- 
ties to  a  great  deed  of  unnecessary  expense,  because  it 
induced  them  to  go  on  entailing  costs,  whereas  if  they  had 
a  final  decision,  they  could,  if  they  thought  proper,  appeal 
from  it,  and  thus  be  guided  how  to  act  in  the  cause,  whether 
to  withdraw  or  proceed  further  with  it. 

Judgment  reveised. 

Holt  and  Irvins,  for  appelant. 

PopB,  for  respondents. 
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SUPERIOR  COURT.— MONTREAL. 

Before  : — Badolet,  Justice. 

RoxTTH,  etal Plaintiffs. 

vs. 
McPhersoit Defendant. 


Hald  :— lo  On  a  motion  to  quash  a  writ 
of  revendication  and  a  seixnre  thereunderi 
that  the  aUegatioiu  in  the  affidayit  men- 
tioned below,  were  snffioient  to  oanse  the 
motion  to  be  rejected. 

2o.  That  when  in  oaMS  of  revendication 
the  affidavit  is  manifestly  bad,  the  writ 
and  seizure  may  be  gnashed  on  motion,  bat 
where  the  affidavit  mvitos  an  imie  on  the 
allegations,  the  proper  proceeding  is  by 
exertion  à  la  forme. 


Jugé  :— lo.  Sva  motion  poor  mettre  â» 
côté  nn  writ  de  «aisie-ievendioation  et  la 
saisie  faite  en  vertu  d'ioeloi,  qne  les 
allégnés  de  l'affidavit  mentionnée  oi-bas» 
étaient  suffisants  poor  faire  rejeter  la 
motion. 

2o.  Qne  dans  les  cas  de  saisie  revendi- 
cation où  Taffidavit  est  insuffisant^  le  writ 
et  la  saisie  peuvent  être  mis  de  odté  sur 
motion,  mais  où  les  allégués  de  Taffida- 
vit  provoquent  une  issue,  la  manière  da 
procéder  est  par  exception  k  la  forma. 


^ 


Judgment  rendered  the  30th.  September,  1869. 

Badoley,  Justice. — In  this  case  a  motion  is  made  to 
quash  a  writ  of  revendication  issued  in  the  cause  on  three 
grounds. 

.  The  fir  H  and  third  grounds  set  up  the  insufficiency  of  the 
affidavit  in  general  terms,  the  second  ground  is — ^^  because  it 
*<  appears  by  the  affidavit  that  the  defendant  was  legally  in 
^^  possession  of  the  steamer  seized  under  a  lease  from  the 
"  plaintiffs." 

The  affidavit  sets  up  a  notarial  lease  of  the  21st.  May, 
1859,  by  the  plaintiffs  as  trustees  to  the  estate  of  Hooker 
Jones  &  Co.  to  the  defendant,  of  a  steamer  ^^  for  the  season 
^^  of  navigation  of  the  year  1859,  reckoning,  say,  seven 
*^  months  of  the  navigation  of  the  said  year,  to  be  computed 
"  from  the  first  day  of  May  now  last  past."  That  the  defen- 
dant was  en  déconfiture^  and  had  ^^  incurred  liabilities  for 
<^  freight  and  charges  and  fuel  to  an  extent  exceeding  six 
**  hundred  dollars,"  and  had  failed  to  pay  the  rent  of  the 
steamer,  and  that  the  vessel  was  liable  to  seizure  at  certain 
ports  named. 
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The  affidavit  then  sates  ;  ^  That  notwidistanding  the  pre* 
^^  mises,  the  said  defendant,  as  deponent  hath  been  ere* 
^<  dibly  informed  and  verily  believes,  is  immediately  about 
^^  to  despatch  the  said  vessel  to  Upper  Canada,  and  should 
<<  he  do  so,  the  said  vessel  will,  in  all  probability, touch  at  the 
<^  said  port  of  Cape  Vincent,  and  the  said  other  ports  inUpper 
*^  Canada,  in  which  case,  owing  to  the  fact  of  the  insd- 
(<  vency  of  defendant,  the  said  vessel  will,  in  all  probability, 
<^  be  seized  and  be  lost  to  the  said  plaintiils  in  their  said 
*<  capacities,  who  jare  the  owners  and  proprietors  of  the  said 
"  vessel.  That  by  reason  of  the  premises  deponent  verily 
<<  believes,  that  without  the  benefit  of  a  writ  of  attachment, 
^<  saisie  revemdicaUon^  for  the  purpose  of  seizing  and  at- 
<<  tcu^hing  the  said  vessel  and  her  appurtenances,  and 
<<  thereby  preventing  the  departure  of  the  said  vessel  from 
"  the  said  port  of  Montreal,  the  said  plaintiffs  will  lose  the 
*'  same  or  sustain  damage." 

I  am  disposed  to  think  this  affidavit  sufficient.  An 
objection  was  made  that  the  proceedings  should  not  have 
been  by  motion  to  quash,  but  by  exception  à  la  forme.  I 
have  consulted  my  brother  Judges,  and  the  distinction  that 
we  are  disposed  to  lay  down  as  to  the  mode  of  proceeding 
in  actions  of  revendication  is  this,  that  if  the  affidavit  is 
manifestly  bad,  the  writ  and  seizure  may  be  quashed  on 
motion  ;  if  the  affidavit  invite  an  issue  upon  the  allagations 
contained  in  it,  an  exception  à  la  forme  is  the  proper  course 
to  be  pursued. 

Motion  rejected. 

BsTHUirs  and  Dunkin,  for  plaintiffs. 

Abbott  and  Dormak,  for  defendant. 
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No.  nil 


SUPERIOR  COURT.— MONTREAL. 
Before  : — Smith,  Justice. 

SCleroux,  etcU.^ PetifionerSy  Appellants. 
and 
Layoix,  et  a/.,. •••••• Respondents. 


Held  .— Thftt  ihe  appeal  giyon  by  the 
6Ui.  sab  section  of  the  5th.  sec.  of  we  22 
Vio.  cap.  82,  IB  not  giren  to  electors 
qnalified  to  vote  whose  names  are  ente- 
red in  the  amended  list  of  voters,  nnless  a 
complaint  shall  have  been  filed  bv  such 
electoiB  before  the  Board  or  authority  for 
revising  snoh  list,  as  required  by  such  sub- 
section. 


Jag6:~QQe  l'appel  accordé  par  1» 
6me.  sons-section  de  la  6me  sec.  de  la 
22ème.  Viet.  ch.  82,  n'est  Mfl  donné  aux 
électenrs  sur  la  liste  amendée  de  Toteurs, 
&  moins  qu'une  plainte  n'ait  été  filée  par 
tels  électeurs,  devant  le  tribunual  compé- 
tent A  la  révision  de  toile  liste,  toi  que 
requis  par  toile  sons-seoiion. 


Judgment  rendered  the  16th.  March  1859. 

The  petitioners  in  the  cause,  four  in  number,  presented 
a  petition  to  Mr.  Justice  Smith,  in  vacation,  under  the  22 
Vict.  c.  82,  in  which  petition  they  alleged  : 

1.  That  the  petitioners  were  subjects  of  Her  Majesty  and 
proprietors  of  real  estate  in  the  parish  of  St.  Martin,  and 
had  been  enrolled  as  such  on  the  list  of  electors  under  the 
statute  referred  to 

S.  That  this  list  had  been  duly  made  and  deposited  by 
the  secretary  treasurer,  and  that  the  delay  to  amend  it 
expired  on  the  1st.  February,  1869,  and  that  on  the  S  1st. 
January,  without  any  previous  notice  to  the  municipal  coun- 
cillors, or  electors,  as  required  by  law,  a  certain  number  of 
the  members  of  the  council  had  assembled,  and  had,  on  the 
demand  of  certain  parties  interested,  illegally  inscribed  on 
the  list  of  electors  the  names  of  upwards  of  two  hundred 
persons  named,  who  were  not  entitled  to  vote,  not  being 
proprietors  or  occupants  of  land  as  required  by  law. 

3.  That  the  proceedings  were  irregular  and  illegal  for 
want  of  notice,  and  for  the  want  of  qualification  of  the  par- 
ties so  put  upon  the  list,  and  that  the  petitioners  were  in- 
terested and  had  a  right  to  pray  that  the  proceedings  be 
declared  null,  and  the  names  erased  from  the  list 
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On  this  petition  an  order  was  made  by  Mr.  Justice 
Smtth,  that  notice  be  given  to  the  parties  interested  to  ap- 
pear in  the  Jadges'  Chambers,  on  a  day  fixed,  on  which 
day  appearances  were  put  in  for  many  of  the  parties,  and 
daring  the  progress  of  the  cause  certain  of  the  parties  filed 
an  exception  to  the  jurisdiction,  others  an  exception  à  la 
forme,  and  others  a,  défense  au  fonds  en  droit  based  on  sub- 
stantially the  same  grounds,  namely  :  that  by  the  statute  a 
special  tribunal  was  appointed  to  revise  the  decisions  of 
the  municipal  councils  in  respect  to  the  rights  of  parties  to 
vote  as  electors  ;  that  an  appeal  was  given  only  to  parties 
who  had  fUed  a  complaint  before  the  council,  or  against 
whom  a  complaint  had  been  filed,  and  not  to  any  others, 
and  that  the  petitioners  had  not  shewn  they  were  within  the 
number  of  those  who  had  the  righl  of  appeal  ;  and  that  the 
pretended  excess  of  authority  in  proceeding  without  notice 
was  not  matter  for  the  appeal,  but  was  improperly  joined 
in  it,  when  it  was  in  fact  matter  to  be  regulated  in  the  or- 
dinary course  of  proceedings  against  corporate  bodies  in 
case  of  assumption  of  authority. 

On  the  15  March  1849,  the  exception  to  the  jurisdiction, 
which  was  heard  before  Mr.  Justice  Mondelst,  was  main- 
tained, on  the  ground  that  no  appeal  was  given  to  the  pe- 
titioners under  the  statute,  inasmuch  as  they  had  filed  no 
complaint,  and  no  complaint  had  been  filed  against  them. 

As  to  the  discrepancy  between  the  french  version  and 
the  english  version  of  the  sub-section  referred  to,  his  Honor, 
modifiying  an  opinion  previously  given,  would  not  now 
say  that  the  english  text  had  any  authority  over  the  fi^nch. 
He  would  not  say  that  more  attention  was  to  be  paid  to  the 
one  than  to  the  other.  But  he  was  satisfied  that  looking  at 
both,  the  special  appeal  here  was  not  given  to  eveiy  qtia- 
lified  voter  in  the  parish,  unless  he  fell  vnthin  the  terms  of 
the  sixth  sub-section  of  section  five. 

On  the  7th.  May,  1859,  the  exception  à  la  forme  and  the 
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défense  au  fonds  en  droit  were  maintained  by  Mr.  Justice 
Smith,  who  concurred  in  the  view  taken  by  Mr.  Justice  Mon- 
delet,  but  sustained  the  pretensions  of  the  exception  à  la  forme 
in  respect  of  the  main  ground  of  complaint,  as  to  the  proceed- 
ings of  the  council  being  had  without  notice.  This  he  held 
to  be  matter  not  coming -within  the  appeal  given  by  the 
statute,  but  as  provided  for  by  the  12th.  Vict  cap.  41,  in 
respect  to  prerogative  writs. 

Chsrrisr,  Doriov  and  Doriobt,  for  petitioners. 
Papin,  counsel. 

DoRMAN,  S.  W.  for  Lavoie  ei  al. 
RoBSRTsoN,  W.  W.  for  Côté  et  al. 
Robertson,  A.  for  Bourdon  et  al^ 


NoTi.— See  22  Vio.  oap.  82,  leos.  6  and  6  «fith  the  Tarions  snb-eeotions. 

It  will  be  seen  that  proTision  is  made  by  eab-eection  2  of  6th  eeo.  for  the  roTiaion  and 
ooireetion,  by  the  aneason,  of  the  asBeasment  roll  "  annually  and  during  the  same  pe- 
**  riod  of  the  year  at  and  daring  which  the  original  asmnment  shall  have  been  made." 

Such  revised  and  eorreoted  aMeesmeni  roll  is  to  be  delivered  to  the  secretary  treara- 
rer  whoee  daty  it  is  *'  to  make  an  alphabetioal  list  of  the  persons  who  shall  appear  by 
**  the  assessment  roll  to  be  qaalified,  under  this  act,  to  vote  a^lections  of  members  of 
"  the  legislativ*  oomwsil  or  assembly  ;  "  sub-see.  3  of  5th  sec.  This  list  "  shell  be  snb- 
"  ject  to  révision  and  oorreotHm  in  the  same  manner  and  by  the  same  authority  hr 
■*  which  the  assessment  roll  may  by  law  be  rsTieed  and  eorreoted  ;  "  sub-see.  4  of  5th 
■ee.  The  mode  of  prooeeding  is  pointed  out  as  ibllows  :  "  If  any  person  shall  deem 
**  himself  aggrieved  either  by  the  insertion  or  omission  qf  tU»  name  in  any  such  list, 
*i  he  shall,  either  by  himself  or  his  agent,  sive  noUœ  thereof  in  writing  to  the  oleik  or 
"  seeretary-treasnrer  of  the  dtf  or  muudpality,  within  the  period  aforesaid,  statiiur 
**  generally  in  what  manner,  and  for  what  reasons  he  holds  himself  aggrieved  i  and 
•«  the  eomplamt  shall  be  tried  and  determined  by  the  said  board  or  authority  at  such 
H  time  and  place  as  It  shall  appoint,  of  which  reasonable  notice  shall  be  given  to  th« 
M  oomplalnant  and  to  the  assessor  or  assessors  who  made  the  roll  ;  and  if  any  person, 
**  heiag  himself  a  voter,  whose  name  is  on  the  list,  shall  think  that  the  name  of  any 
**  other  person  also  entered  thereon  vugfU  not  to  be  bq  entered  because  such  other 
x  person  is  not  dnlj  qualified  as  a  voter  under  the  provisions  of  this  act,  or  'shall  think 
M  tiiat  the  name  of  any  other  person  not  entered  thereon  êkould  be  «o  entered  because 
**  such  person  is  duly  qualified  as  an  elector  under  the  provisions  ùi  this  act,  he  may 
'^JIU  a  complaint  to  that  ^ett  with  the  clerk  or  seeretary^treasurer  of  the  city  or 
(«  munieipalitv  within  the  period  aforesaid,  stating  his  complaint  and  the  grounds 
'*  thereof,  and  the  complaint  shall  be  tried  and  determined  by  the  board  or  authority 
"  aforesaid  at  such  time  and  place  as  it  shall  appoint,  of  which  reasonable  notice 
«  shall  be  given  àeV  sulheeo.  S  of  5Ui  mc 
Sub-seetfon  6  of  5th  seo.  "Any  person  who  shall  have  filed  any  complaint  to  the  board 


u  or  authority  for  revising  the  list  of  voters  in  any  part  of  Lower  Canada,  or  concemhag 
**  whom  a  com^aint  shall  have  been  filed,  and  <1  )  who  shall  deem  himself  aggrieved 
"  bv  the  decision  of  such  board  or  authority  ton^iing  such  complaint,  may,  within 
«  aight  days  alter  such  dedaion  shall  have  been  given,  uppeal  taerefirom  to  the  Su- 
*<  nwior  or  Girsnit  Oo«rt  at  its  plaee  of  sitting  in  the  mnaimpality  or  nearest  thereto, 
*<  by  a  petition  setting  forth  briefly  the  groonds  of  appeal,  and  shall  serve  a  copy  of 
"  such  petition  on  the  clerk  or  secretary^treasurer  of  the  city  or  other  municipality, 
**  who  shall  give  reasonable  notice  thereof  to  the  aswssor  and  other  parties  concerned; 
**  and  any  Judge  of  the  Superior  Court  shall  have  ftill  power  and  authority  to  hear 


<1)  I»  tht  £t«Mh  the  imtd  or  "  cu  "  Is  used  instead  of  ancf. 


BANC  DE  LA  REINE, 
En  Appsi.. 
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DISTRICT  DE  MONTREAL, 


Présents: — Sir  L.    H.   LAFoirrAiKs,   Bart.   Juge-en-Chef, 
ATI.WIN,  DuTAL  et  MxRXDiTHy  Juges. 

Latoub, •  Appelmt. 


et 


Crxtixr, Intimé. 


Jugé  :~lo.  Que  la  prMoripfckm  de  cinq 
us  étabtie  par  l'aoto  de  la  12ine.  Vie.  eap. 
22,  est  applicable  aux  billets  antérienis, 
faits  non  négociables,  sans  qu'il  soit  besoin 
d'offrir  le  sonnent  pour  justifier  du  paie- 
ment. 

2o.  Qu'un  débiteur  ne  peut  se  défendre 
d'une  demande  pour  effets  rendus  etli- 
Trés,  sous  prétexte  d'un  billet  promissoiie 
A  longue  échéance  qu'il  a  renûs  A  son 
or^cier,  sans  prouTer  que  oe  demier  l'a 
accepté. 


Held:-— lo.  That  the  preeoriptioB  of 
fiye  years  established  by  the  act  of  the 
12th.  Vic  cap  22,  is  applicable  to  non- 
negotiable  notes  preTioasly  made,  and 
that  it  is  not  neoessaiy  to  proTs  payment 
by  oath. 

2o.  That  a  party  cannot,  upon  an  aetlon 
for  goods  sold  and  deliToied,  plead  the 
arising  of  a  promissory  note  at  a  long  date 
deliTered  to  his  creditor,  without  proring 
that  it  was  aooepted  by  the  latter. 


Jugement  rendu  le  7me.  jour  de  juin,  1859. 

L'action  était  portée  par  l'appelant  contre  l'intimé,  en 
recouvrement  :  lo.  De  la  somme  de  £51  15  0,  montant 
d'un  billet  dont  suit  la  teneur  : 

^^  St.  Martin,  2  septembre,  1846. 

^^  A  demande  je  promets  payer  à  Monsieur  Louis  Lavoie 
fils,  la  somme  de  douze  cent  quarante  deux  livres,  ancien 
cours,  pour  valeur  reçue  et  règle  de  compte  jusqu'à  ce  jour, 
avec  intérêt  d'aujourd'hui." 

P.  CREVIER,  If.  P. 


«  nnd  determine  soch  appeal  in  a  summary  manner  either  in  term  or  Taoation,  at 
«  sneh  time  and  in  snob  way  as  he  shall  think  best  for  ensuring  |astioe  to  all  partiss, 
«  and  may  direct  that  any  ftirther  notice  be  given  to  ssiy  puij,  it  he  shaU  think 
"  proper,  and  shall  have  the  poweis  for  summoninff  before  him  and  examining  on  oath 
'*  or  affirmation,  any  party  or  witness  and  oompelUnf  the  production  of  any  doeamenti 
**  paper  or  thing,  and  generally  all  other  powers  which  are  rested  in  the  Superior  or 
"  Circuit  Court  in  relation  to  any  matter  pending  before  it,  but  shall  not  be  bound 
«  to  obeerre  any  form  of  proceeding,  except  such  only  as  he  shall  deem  neoeesaiy  tat 
"  doing  substantial  justice  to  all  paities  ;  end  the  decision  of  such  judge  shall  be  flnel 
"  and  condusiTe,  and  the  deik  or  seeretaiy-treasorer  having  custody  of  the  list  of 
"  Toters  to  which  it  relateS)  shall  eorrect  the  same,  if  any  correction  be  ordered  by 
"  such  decision." 

As  to  the  mode  of  asBesBment,  and  calling  of  meetings,  notâee  neoessaiy,  and  ai  to 
the  amendment  of  roll. 

Vide  8,  Vic.  cap.  40,  sees.  26.  26  :-10  and  11  Vict  oap.7,  sw».  26,  27,^31:— 13 
and  14  Vict  cap.  34»  seo.  1  :— 14  and  16  Viet  cap.  96,  sec  2:— ISlliot  oap.lOO» 


sec.  12,  lub-ioos.  3,  sees.  66, 


:— 22  Ylot.  oap.  lOlf  aeo.  16. 
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2o.  De  la  somme  de  £97  6  8,  montant  dont  le  défendeur 
s'était  reconnu  redevable  au  demandeur,  le  24  juillet,  1856, 
pour  effets  et  marchandises  vendus  et  livrés  suivant  compte 
produit. 

L'intimé  plaida  d'abord  que  le  biUet  du  2  septembre,  1846, 
était  payé  et  déchargé  par  le  laps  de  cinq  ans  écoulés  depuis 
sa  confection  et  son  échéance  ;  et  quant  à  l'autre  montant, 
qu'il  y  avait  eu  règlement  au  moyen  d'un  billet  promissoire 
fait  en  sept.,  1856,  souscrit  par  le  défendeur,  et  que  le  de- 
mandeur avait  accepté,  en  sorte  que  sur  ce  point  l'action 
était  prématurée. 

Sur  ce  dernier  point  le  demandeur  répondait  qu'il  n'avait 
jamais  accepté  le  billet  de  sept.,  1856,  et  quant  à  la  pres- 
cription invoquée  par  le  défendeur  qu'elle  n'était  pas  appli- 
cable à  l'espèce,  le  billet  du  2  septembre,  1846,  n'étant 
pas  fait  payable  à  ordre,  et  n'étant  invoqué  que  comme 
reconnaissance  pour  les  effets  et  marchandises  que  lui  avait 
livrés  le  demandeur. 

Le  défendeur  obtint  gain  de  cause  devant  la  Cour  Supé- 
rieure qui  rendit  le  jugement  suivant  : 

Present  : — ^The  Hon.  Mr.  Justice  Badgley. 

The  Court,  &c.  Considering  that  the  paper  writing  made 
and  signed  by  the  defendant,  bearing  date  the  2nd  Septem- 
ber, 1846,  mentioned  and  declared  upon  in  the  plaintiff's 
declaration,  is  a  promissory  note  made  by  the  defendant  in 
favor  of  the  plaintiff  at  the  date  thereof;  and  considering 
that  the  said  promissory  note  was  dae  and  payable  in 
Lower-Canada,  at  the  time  when  the  statute  12  Vict.  cap. 
22,  came  into  force  and  effect,  and  no  action  for  the  reco- 
very of  the  amount  of  the  said  note  was  instituted  against 
the  defendant  within  the  period  of  five  years  after  the  said 
note  became  due  and  payable,  the  prescription  invoked  in 
this  cause  by  the  defendant  is  well  founded,  and  thereby 
the  said  promissory  note  is,  in  law,  held  to  be  and  to  have 
been  paid  and  discharged  at  the  time  of  the  institution  of 
this  action  ; — and  considering  that  by  the  evidence  of  record 
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it  is  sufficiently  established  that  the  plaintiff  took  and  re- 
ceived from  the  defendant  and  retained  his  promissory  note, 
bearing  date  the  twenty  fifth  day  of  July,  1856,  for  the  sum 
of  two  thousand,  three  hundred  and  thirty  six  livreSy  former 
current  money,  payable  at  two  years  from  date  of  said  last 
note,  for  the  goods  and  effects  sold  and  delivered  by  the  said 
plaintiff*  to  the  defendant,  upon  an  account  then  stated,  as 
mentionned  in  plaintifi^s  declaration,  and  which  said  last 
mentioned  note  had  not  matured  and  become  payable  at 
the  time  of  the  institution  of  this  action  ;  doth  dismiss  the 
same,  with  costs. 

Atlwin,  Juge. — Cette  Cour  concourt  entièrement  dans 
le  jugement  dont  est  appel  en  ce  qui  concerne  le  billet  du 
8  septembre,  1846.  Le  prix  des  effets  vendus  était  repré- 
senté par  ce  billet,  et  la  prescription  qu'y  a  opposée  le  dé- 
fendeur était  bien  plaidée.  Sur  ce  point  donc,  le  jugement 
dont  est  appel  doit  être  confirmé.  Quant  au  compte,  il  est 
clair  qu'il  est  dû,  mais  a-t-il  été  réglé  par  un  billet  ainsi 
que  le  prétend  Tintimé.  Il  est  à  observer  qu'il  y  a  une  dif- 
férence à  faire  entre  un  billet  à  ordre  et  un  qui  ne  l'est  pas. 
Le  billet  en  question  a  été  produit  par  l'appelant.  Ce  n'est 
pas  un  billet  à  ordre.  L'intimé  l'a  remis,  non  pas  au  deman- 
deur, mais  à  son  fils,  qui,  avant  de  l'accepter,  le  passa  à  son 
père.  Celui-ci  après  l'avoir  examiné  dit  à  l'intimé  que  ce 
papier  ne  suffisait  pas,  et  lui  demanda  une  obligation  devant 
notaire.  La  Cour  ne  peut  voir  là  une  acceptation  du  billet 
par  l'appelant,  et  un  consentement  au  délai  que  ce  billet 
contenait.  Le  jugement  de  la  Cour  inférieure  devra  donc 
être  modifié  sous  ce  rapport»  et  l'intimé  aura  à  payer  le  mon- 
tant du  compte  en  question. 

Le  jugement  en  appel  est  motivé  comme  soit  : 

La  Cour,  etc.  Attendu  que  l'exception  de  prescription 
opposée  par  l'intimé  devant  la  Cour  Supérieure  au  billet 
promissoire  en  date  du  deux  septembre,  mil  huit  cent  qua- 
rante^six,  pour  la  somme  de  douze  cent  quarante  deux 
livres,  ancien  cours,  égale  à  cinquante-un  louis,  douze  che- 
lins,  allégué  par  l'appelant  en  sa  déclaration,  comme  pre- 
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mier  chef  de  sa  demande,  est  bien  fondée,  et  nécessitait 
le  renvoi  de  sa  demande,  en  autant  qu'il  s'agit  de  cette 
somme. 

Attendu  que  Tamendement  que  l'appelant  a  en  la  per- 
mission de  faire  à  sa  déclaration  par  l'ajouté  d'un  chef  de- 
mandant la  même  somme  de  douze  cent  quarante  deux 
livres,  pour  marchandises  vendues  et  livrées,  saivant  règle- 
ment et  arrêté  de  comptes  par  écrit,  ne  change  en  rien  les 
droits  respectifs  des  parties,  et  que  la  prescription  invoquée 
par  l'intimé  est  également  applicable  à  l'écrit  en  ques- 
tion, même  envisagé  comme  tel  arrêté,  en  autant  qu'il 
porte  le  caractère  et  empreinte  de  billet  promissoire  et 
cédule. 

Attendu  que  la  Cour  Supérieure  en  renvoyant  la  de- 
mande, en  autant  qu'il  est  question  de  la  dite  somme,  a  bien 
jugé. 

Attendu  que  l'appelant  à  fait  preuve  de  la  vente  et  livrai- 
son à  Tintimé,  de  marchandises  et  effets  au  montant  de  la 
somme  de  quatre  vingt  dix-sept  livres,  six  chelins  et  huit 
deniers,  courant  ;  qu'il  résulte  de  la  preuve  que  l'intimé  lui* 
même  a  reconnu  devoir  la  dite  somme,  et  qu'il  en  a  fait  une 
reconnaissance  par  écrit  ou  billet  promissoire  en  faveur  de 
l'appelant,  en  date  du  vingt-cinq  juillet,  mil  huit  cent  cin- 
quante-six, savoir  :  pour  deux  mille  trois  cent  trente-six 
livres,  ancien  cours,  égale  à  icelle. 

Attendu  que  l'appelant  n'a  jamais  accepté  le  dit  billet,  ni 
consenti  au  délai  de  deux  ans,  pour  en  payer  le  montant,  que 
l'intimé  a  invoqué,  et  que  partant  la  dite  somme  était  exi- 
gible, dès  la  date  d'icelui,  et  que  la  Cour  Supérieure,  en 
renvoyant  la  demande  de  l'appelant  pour  le  dit  montant, 
comme  prématurée,  a  mal  jugé  ;  infirme,  annuUe  et  met  au 
néant  le  jugement  dont  est  appel,  savoir,  le  jugement  rendu 
en  la  Cour  Supérieure,  à  Montréal,  le  vingt  huit  juin,  mil 
huit  cent  cinquante  huit,  en  autant  qu'il  a  rapport  à  la  dite 
somme  de  deux  mille  trois  cent  trente-six  livres,  montant 
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du  dit  billet  *  et  procédant  à  rendre  le  jugement  que  la  dite 
Cour  Supérieure  aurait  dû  rendre,  il  est  considéré  et  adjugé 
par  cette  Cour,  que  le  dit  intimé  paie  à  l'appelant,  ainsi 
que  par  les  présentes  il  y  est  condamné,  la  dite  somme  de 
deux  mille  trois  cent  trente-six  livres,  ancien  cours,  égale  à 
quatre  vingt  dix-sept  livres,  six  chelins  et  huit  deniers,  cours 
actuel,monlant  dû  pour  marchandises  à  lui  vendues  et  livrées, 
avec  intérêt  sur  icelle  à  compter  du  six  mars,  mil  huit  cent 
cinquante-sept,  et  les  dépens,  tant  en  la  dite  Cour  Supé- 
rieure qu'en  appel. 

L'honorable  M.  le  juge  Meredith  dissentiente.  (1) 
Laflammb,  Laflammb  et  Barnard,  pour  rappelant. 
Lafrxnatk  et  Paptn,  poâr  l'intimé. 


^^^^eJa^m?  ^^^^'  î  I^ISTRICT  DE  MONTRÉAL. 

Présents: — Sir  L.    H.   LaFontaine,  Bart.,   Juge-en-Chef, 
Atlwin,  Duval,  et  Msrkdith  Juges. 

Chapman, ». •   Appekmt. 

et 
Masson,  •  •  • •  •  •  •  •  Intimé. 


Jngé  ï—lo  Qu'an  asBMié  priiibipal 
n'est  paf  témoin  compétent  pour  éta- 
blir U  responsabilité  d'un  tiers  comme 
associé  anonyme. 

2o.  Qu'on  aisooié  anonyme  ne  pour- 
rait, tout  au  plus,  être  responsable  des 
dettes  de  la  société,  au'en  autant  seule- 
ment qu'il  aurait  profité  de  la  société. 


Held  ;— lo.  That  the  copartner  of  afim 
in  not  a  competent  witness  to  establish 
the  liability  of  a  third  party  as  a  dormsat 
partner. 

2o.  That  a  dormant  partner  could  ooly, 
under  any  circumstance,  be  held  respon- 
sible for  the  debts  of  the  copartnership^  in 
so  far  as  he  had  profited  by  such  copart- 
nership. 


Jugement  rendu  le  7ème  jour  de  juin,  1869. 

Snaith  et  Bail  s'étaient,  par  acte  devant  notaires,  asso- 
ciés pour  faire  eommerce.     Au  bout  de  quelques  mois  ils 


(1)  Hr  Justice  Meredith  agreed  with  the  Court  as  to  tiie  rules  of  law  jRO- 
Terning  this  ease,  but  diiferea  as  to  the  question  of  fact  respecting  which  ua 
judgment  of  the  Court  below  was  reversed.  He  thought  that  the  note  for  £S7  2  9^ 
pajrable  two  yean  after  date,  mentioned  in  the  defendant's  plea,  and  produced  by  the 
plaintiff  with  his  special  answer,  had  been  accepted  by  the  plaintiff  on  account  of  the 
goods  sold  by  him  to  the  defendant,  subsequently  to  the  2nd.  Septemb^  1846,  and 
he  was  therefore  of  opinion  that  the  plaintiff  had  no  right  to  sue  for  the  £97  6  8,  until 
the  note  reoeiyed  by  him  for  that  sum  had  reached  maturity. 
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étaient  en  déconfiture  et  incapables  de  satisfaire  leurs 
créanciers,  au  nombre  desquels  se  trouvaient  l'appelant. 
Apprenant  plus  tard  que  l'intimé  avait  eu  un  intérêt  dans 
la  société,  rappelant  le  poursuivit  comme  ayant  été  un 
des  associés  de  la  raison  sociale  Snaith  and  Bally  et,  comme 
tel,  tenu  solidairement  et  personnellement  au  paiement  de 
sa  créance.  L'intimé  opposa  une  dénégation  générale  à 
cette  demande.  A  l'enquête  l'appelant  présenta  comme 
témoin  l'associé  Snaith,  et  l'interrogea  pour  établir  que 
l'intimé  avait  une  part  dans  la  société  ;  cette  objection  fut 
réservée  pour  décision  ultérieure  par  le  juge  qui  présidait 
les  enquêtes,  et  fut  plus  tard  maintenue  par  le  jugement 
final  qui  rejeta  cette  déposition  de  Snaith,  et  mit  la  demande 
au  néant. 

C'est  de  ce  jugement  que  Chapman  interjeta  appel. 

Atlwik,  Juge — Il  est  à  remarquer  en  cette  cause  que 
Chapman,  en  faisant  des  avances  à  Snaith  et  Bail,  igno- 
rait entièrement  que  Masson  avait  un  intérêt  dans  cette 
société  ;  il  contracta  qu'avec  Snaith  et  Bail,  dont  la 
société  avait  été  dûment  enregistrée  suivant  la  loi. 
En  Angleterre  il  est  de  règle,  en  poursuivant  une  société 
commerciale,  d'assigner  tous  les  membres  qui  la  compo- 
sent. Cette  règle  ne  souffre  d'exception  que  dans  le  cas 
du  décès  de  quelqu'un  des  associés.  Ici  Taction  est  portée 
contre  Masson  seul.  C'est  là,  à  mon  avis,  un  défaut  fatal, 
et  qui  doit  faire  succomber  l'appelant,  sans  même  entrer 
dans  la  discussion  du  point  soumis,  et  sur  lequel  la  Cour 
Supérieure  a  motivé  le  renvoi  de  l'action.  Si  Masson 
était  un  des  associés,  ainsi  que  le  prétend  l'appelant,  il 
devait  être  poursuivi  conjointement  avec  les  autres,  et 
l'appelant  ne  pouvait  le  choisir  lui  seul  en  laissant  de  côté 
les  autres  associés. 

Sur  le  mérite  de  l'action,  il  n'y  a  aucun  doute  que  d'a- 
près la  loi  qui  nous  régit,  l'intimé  en  cette  cause  ne  peut 
aucunement  être  responsable  de  la  dette  due  à  l'appelant.  II 
n'en  pourrait  être  tenu  que  s'il  avait  profité  de  la  société  ; 
et  c'est  là  un  fait  qui  ne  ressort  nullement  de  la  preuve 
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*iie  en  cette  cause.    Sous  ces  circonstances  le  jugement 
doit  être  confirmé. 

DuTAL,  Juge. — Je  suis  d'opinion  que  le  jugement  qui 
a  prononcé  Pincompétence  de  Snaith  comme  témoin  est 
correct  et  conforme  à  la  jurisprudence  suivie  dans  la 
cause  de  Bent  vs.  Baker,  et  aussi  dans  celle  de  Schole- 
field  vs.  Muir,  en  1822  ou  1833.  Sur  le  droit  d'action 
contre  l'intimé  je  concours  dans  l'opinion  exprimée  par 
l'Hon.  Juge  Aylwin,  et  je  pense  que  la  demande  n'au- 
rait pu  se  maintenir  lors  même  qu'il  eût  été  prouvé  que 
l'intimé  était  un  associé  anonyme  de  Snaith  et  Bail. 

Le  jugement  est  confirmé  ^^  considérant  qu'il  n'y  a  pas 
erreur  dans  le  jugement  dont  est  appel.  (1) 
Abott  et  Bakvr,  pour  l'appelant. 
Rouer  Rot,  pour  Tintimé. 


QUEEN'S  BENCH, 
Afpsal  Side. 


DISTRICT  OF  MONTREAL. 


Before: — ArLwilf,  Duval,  Meredith,  Justices;  C.  Mow- 
DELET,  Assistant-Judge  ;  Badolet,  Judge  ad  hoc. 

Coté  et  oZ,.  •  • . i Appellanis. 

and 
Morrison, Respondent. 


Held  :— lo.  That  the  eridenee  in  the 
ease  did  not  establish  the  capacity  of  the 
plalntiib  ae  heirs  at  law  of  their  deoeaeed 
ilather. 

2o.  That  the  letters  of  administration 
from  a  Court  of  Probate  in  Michigan, 
produced  in  the  cause,  as  well  from  the 
terms  thereof,  as  from  the  principles  of 
international  law,  did  not  extend  beyond 
the  limits  of  the  state  wherein  the  adml- 
aiftration  was  granted. 

3o.  That  the  proTinoial  statute,  22  Vic, 
cap.  6,  is  inapplioable  to  a  cause  in  which 
judgment  was  rendered  prerious  to  the 
pasnng  of  that  statute. 


Jugé  :— lo.  Que  le  témoignage  dans 
la  cause  n'établissait  pas  la  qualité  des 
demandeurs  comme  héritiers  m  leur  père 
décédé. 

2o.  Que  les  lettres  d'administration 
d'une  Cour  dans  le  Michigan,  filées  daag 
la  cause,  tant  d'après  les  termes  de  telles 
lettres,  que  d'après  les  principes  du  droit 
public,  ne  s'étendaient  pae  en  dehors  des 
limites  de  l'état  dans  lequel  teUea  lettrée 
ayaient  été  accordéee. 

3o.  Que  le  statut  proTinoial  12ème.  Vie. 
cpkp.  6,  n'est  pae  applicable  à  une  cauie 
ou  jugement  à  été  rendu  antérieurement 
à  la  passation  de  oe  statut 


Jugdment  rendered  the  9th.  September,  1869, 

The  action  was  instituted  on  a  promissoiy  note  worded 
as  follows  : 

(1)  Voyei  cette  oanse  rapportée,  8  Dec.  B.  C.  p.  225. 


4Sâ 

^*  Far  value  received  I  promise  to  pay  to  Mr.  Pierre  C6té, 
or  to  his  order,  the  sum  of  twelve  hundred  and  seventy  four 
dollars,  on  the  twenty  fourth  day  of  July  next." 

Wm.  Morrison. 
Mackinaw,  July  24,  1826. 

The  plaintiffs  in  their  declaration  alleged  the  marriage 
of  Pierre  Côté  and  his  wife  in  1809,  at  a  place  called 
Fonds  du  Lac,  in  Lake  Superior,  now  in  the  state  of 
Michigan,  according  to  the  custom  of  the  country  where 
they  then  resided  ;  that  there  was  no  priest  or  magistrate 
then  residing  there,  and  that  no  acte  of  the  celebration  of 
their  marriage  could  be  produced  ;  that  of  this  marriage 
were  bom  Henri  Côté  and  Charlotte  Côté,  the  latter  mar- 
ried to  Augustin  Bellanger  in  1835  ;  the  death  of  Pierre 
Côté,  intestate,  in  Michigan,  in  1846  ;  that  Henri  Côté  and 
Charlotte  Côté  accepted  the  estate  and  succession  of  their 
father,  the  action  being  in  their  names  as  heirs  and  legal 
representatives  of  their  father,  and  also  in  the  names  of 
Henri  Côté  and  Augustin  Bellanger  ^^  as  administrators  of 
'*  the  g-oods  and  effects  composing  the  succession  of  the 
late  Pierre  Côté,"  alleged  to  have  been  duly  appointed 
such  administrators,  under  the  laws  of  the  state  of  Mi- 
chigan. 

1st  Plea.  That  the  action  was  not  instituted  within  five 
years  after  the  note  became  due  and  payable,  and  that  the 
action  was  not  instituted  within  five  years  next  after  the 
1st  day  of  August,  1849,  at  which  time  the  said  note  was 
due  and  payable  in  Lower-Canada. 

2nd  Plea.  That  by  an  act  of  the  Provincial  Parliament 
12tb.  Vict.  cap.  22,  intituled  :  *'  An  act  to  amend  the  law  re- 
"  gulating  Inland  Bills  of  Exchange  and  Promissory  Notes, 
^^  and  the  protesting  thereof,  and  Foreign  Bills,  in  certain 
^'  cases,"  it  was  among  other  things  enacted.  '^  That  all 
**  Bills  whether  foreign  or  Inland,  and  all  notes  due  and 
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'*  payable  in  Lower-Canada  at  the  time  when  this  act  shall 
'*  come  into  force,  shall  be  held  and  taken  to  be  absolutely 
'^  paid  and  discharged  if  no  suit  or  action  is  brought 
^'  thereon,  within  five  years  next  after  the  day  on  which 
'^  such  bills  or  notes  shall  become  due  and  payable,  and 
"  all  such  bills  an^  notes  made  and  not  due  when,  or  to  be 
'^  made  after  this  act  shall  come  into  force,  shall  be  held 
'*  and  taken  to  be  absolutely  paid  and  discharged  if  no  such 
"  suit  or  action  is  brought  thereon,  within  five  years  next 
"  after  the  day  on  which  such  bills  or  notes  shall  become 
"  due  and  payable."  (sec.  81.) 

That  the  action  was  not  instituted  within  five  years  next 
after  the  first  day  of  August,  1849,  (U  which  time  the  said 
promissory  note  was  due  and  payable  in  Lower-^anadOj 
according  to  its  tenor  and  effect,  and  that  by  the  operation 
of  the  said  enactment,  and  in  virtue  of  the  said  act,  the 
said  note  mentioned  in  the  declaration  of  the  said  plaintiffs 
must  be  considered,  held  and  taken  to  be  absolutely  paid 
and  discharged. 

Srd  Plea.  That  by  the  law  of  the  State  of  Michigan  the 
note  was  prescribed,  and  the  right  to  payment  thereof  ex- 
tinguished. 

4th  Plea.  General  dénégation  with  a  special  denial  of 
the  qualities  of  the  plaintiffs. 

Answer  to  Ist  Plea.  That  the  prescription  set  up  would 
not  avail  the  defendant  without  oath  of  payment,  which 
oath  was  required  :  also  another  answer  setting  up  inter» 
ruption  of  prescription  founded  on  letters  of  the  defendant. 

Answer  in  law  to  the  2nd  Plea.  That  the  statute  pleaded 
did  not  apply  to  the  note  in  question.  General  answer  and 
replication  were  also  filed. 

The  plaintiffs  examined  a  witness  to  prove  the  signature 
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to  the  note,  and  also  to  the  letters  copied  below.  (1)  An 
attorney  and  counsellor  at  law  of  the  State  of  Michigan 
was  examined,  who  stated  the  letters  of  administration 
filed  were  in  conformity  to  the  laws  of  that  state,  and  that 
the  legal  elSect  of  such  letters  was  to  vest  the  personal 
estate  of  the  deceased  in  the  persons  to  whom  the  letters 
were  granted,  and  to  give  them  the  right  of  collecting  all 
debts  due  to  his  estate. 

The  letters  of  administration  are  signed  ^*  Samuel  Ash- 
mun,  Judge  of  Probate,"  and  purport  to  give  "  full  power 
^*  and  authority  to  administer  and  faithfully  dispose  of,  ac- 
*^  cording  to  law,  all  and  singular  the  rights,  credits  and 
*'  estate  of  said  deceased,  within  the  State  of  Michigan, 
'*  which  shall  at  any  time  come  to  your  possession,  or  to 
'*  the  possession  of  any  other  person  for  you,  and  to  ask, 
<^  gather,  levy,  recover  and  receive,  all  goods,  chattels, 
"  rights,  credits  and  effects  whatsoever,  of  said  deceased. 


(1)  OOPT  OV  LXniBS. 

B«rihi«r,  0.  E ,  13ih.  Mwoh,  1847. 
Ramat  Obooks,  Eaq. 

My  Dear  Sir, 

Tour  friendly  letter  dated  6th  inateat  hM  been  ree^Ted  «nd  note  iti  eontenti. 

The  Death  of  our  old  friend  Côté,  having  pat  hif  estate  into  administrators'  hands, 
requires  an  immediate  settlement  in  some  shape  or  other  ;  in  which  ease,  as  they  haTe 
aathorised  jron  to  see  into  his  olaim  against  me,  I  wish  yon  would  send  on  his  papen 
to  some  legal  person  in  Montreal,  for  examination,  with  whom  I  oonld  eommnnieate. 
The  papers  connected  with  that  partionlsr  claim,  conld  be  sent  direct  to  the  person 
yon  may  select,  or  to  Messrs.  Vallée,  Boyer  à  Co.  ;  soch  a  oonrse  would  aroid  all  unne- 
cessary expense,  and  would  establish  the  olaim;  when  accomplished,  some  other  ar- 

nngementi  would  follow 

WILLIAM  MORRISON. 


Berthier,  17th.  January,  1866. 
Mr.  Bjivst  Cot*, 

JDmw  flsnry, 
Tour  attorneys  hare  sued  me  for  a  note  I  gare  your  late  father,  July  24th.  182& 
In  JuIt  1829  he  made  a  will  in  which  he  bequeathed  to  you  and  to  your  sister,  eaeh 
$20,  Mr.  John  MeBean  is  one  of  the  Rxecutors  i  you  had  better  stop  your  suit,  and 
refer  TOur  claim  to  him.  He  must  pay  the  $40  and  perhaps  may  get  Lewis  à  Wil- 
liam MorrisoD  Co  consent  to  giro  you  something.  I  hold  a  heavy  olaim  on  the  estate 
of  your  late  father,  which  I  will  enforce.  U  by  law  you  are  the  Administrator,  you 
have  a  right  to  settle  without  costs.  Write  to  me  at  onoe,  see  Mr  O.  Ashmun,  take 
his  adrice  on  the  subject  and  act  accordingly— William  is  in  California,  he  has  » 
tmstee  in  this  Prorince,  I  do  not  think  yon  ought  to  refuse  to  settle.  Tour  sister 
Ohailotte  rsildes  at  Orewing.— Tour  answer  will  oblige  your  rery  obedient  serrant 

WILLIAM  MORRISON. 
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^*  which  to  him,  while  he  lived,  and  at  the  time  of  his 
"  death,  did  belong,  and  to  pay  and  discharge  all  debts,  &c." 

On  the  SOth  April,  1858,  the  following  judgment  was 
rendered  in  the  Superior  Court  by  Mr.  Justice  Smith. 

*'  The  Court,  &c.  Considering  that  the  said  defendant 
hath  established  that  more  than  five  years  have  elapsed 
between  the  bringing  of  the  present  action  and  the  day  on 
which  the  12th.  Victoria,  cap.  22,  became  law  and  in 
force  in  this  Province,  and  that  the  promissory  note  sued 
on  by  the  said  plaintiffs,  es  qwUiiés^  was,  at  the  time  of 
the  institution  of  the  present  action,  by  force  of  the  said 
statute  12th.  Victoria,  cap.  22^  prescribed  in  law,  the 
said  promissory  note  being  due  and  exigible  at  and 
before  the  time  of  the  passing  of  the  said  law,  and  the 
action  of  the  plaintiffs  in  this  behalf  barred  :  and  further 
considering  that  the  said  plaintiffs  have  failed  to  establish 
by  legal  and  sufficient  evidence  that  the  said  prescription, 
so  set  up  as  a  bar  to  the  said  action,  was  in  any  way  inter- 
rupted, by  reason  of  which,  and  by  force  of  law,  the  action 
of  the  said  plaintiffs  could  be  maintained,  or  by  reason  of 
which  the  conclusions  of  the  said  defendant  in  his  said  plea 
of  prescription  secondly  pleaded  should  not  be  granted  : — 
The  Court  doth  maintain  the  said  plea  of  prescription,  and 
doth  dismiss  the  said  action,  with  costs." 

Judgment  in  appeal.  —  The  Court  of  our  Lady  the 
Queen,  &c.,  &c.  :  lo.  Seeing  that  the  respondent  has  ex- 
pressly put  in  issue  the  heritable  blood  of  Henri  Côté  and 
Charlotte  Côté,  two  of  the  appellants,  and  their  capacity  of 
heirs  at  law  of  the  late  Pierre  Côté,  deceased,  in  which 
character  they  sue  : 

2o.  Seeing  that  the  said  appellants  have  not  satisfactorily 
established  in  evidence  their  possession  .of  the  said  capa- 
city 80  by  them  assumed  :  (1) 

(1)  The  eTlclaiioe  m  to  th«  qnaUtiM  of  Hearl,  fend  Ohulotto  Côté,  m  hein,  oooiitted 
in  the  following  certifiofttes. 
"  I,  John  B.Maiqr,  do  boreby  certify  «hat  I  h»Te  known  Vi.  Pierre  Câté,  of  Moni- 
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So.  Seeing  that  the  judgment  from  which  the  present 
appeal  ha^  been  brought  was  rendered  prior  to  the  enact- 
ment of  the  provincial  statute  of  the  twenty  second  year  of 
Her  Majesty,  chapter  the  sixih^  and  that  the  provisions  of 
the  said  act  are  inapplicable  in  the  present  case  : 

4o.  Seeing  that  the  letter  or  power  of  administration 
produced  by  the  appelants,  in  proof  of  the  capacity  of 
administrators  of  the  estate  of  the  said  late  Pierre  Côté, 
which  they  have  assumed  in  the  cause,  is  one  which  pur- 
ports to  proceed  from  a  foreign  Court  of  Probate,  to  wit  : 
a  Court  of  Probate  in  the  State  of  Michigan,  and  that  the 
said  power  of  itself,  as  appears  upon  the  face  of  the  same, 
and  also  upon  the  principles  of  international  law,  does  not 
extend  beyond  the  territorial  limits  of  the  state  wherein  the 
administration  was  granted,  and  is  therefore  insufficient  to 

Mal,  Csaada,  forty  ûwt  yaart  ago,  aod  that  I  'haro  romainod  with  him  and  hia  mm, 
Henry  orer  sinoe,  and  that  I  bare  sMn  and  known  the  iaid  Pierre  Côté  to  be  mar^ 
ried  to  the  daughter  of  a  man  called  Labonté,  at  Fondi  da  lao,  Lake  Superior,  and 
that  the  waa  the  mother  of  Henry  Odté  now  reiiding  at  Sairit  Ste.  Mary,  Michigan, 
and  of  Charlotte  Odté,  (married  to  Aogustin  Bellanger)  residing  at  Crowidng, 
Minesota.  Pierre  Côté  was  truly  married  to  that  woman  aceordiDS  to  the  ouitom  of 
those  times  and  of  that  oonntry,  where  there  was  no  clergyman  and  no  magistrate  at 
that  time,  and  that  he  remained  married  to  her  until  her  death.  I  also  certify  that 
this  Mrs.  Côté  died  at  Port  William,  Lake  Superior,  about  40  (forty)  years  ago,  of 
which  I  haye  a  fUl  and  distinct  knowledge.    To  aU  these  facts  I  do  solemnly  swear. 

Sworn  and  subscribed  before    me  this  6th.   day  of  \ 

Korember,  18S4.  J 

HBKRT  M.  BODGB.       > 

Justice  of  the  Peaoe.  J 

"  I,  Frederie  Baraga,  do  hereby  certify,  ths;t  two  of  the  late  Pierre  Odte's  ohildieii 
■le  still  living,  vii  ;  Henry  CÛCé  residing  at  Saut  Ste.  Mary,  Mfohigan,  and  married 
to  Isabella  Oameau  of  Saut  Ste.  Mary,  and  Charlotte  Côté,  residing  at  Orowwing. 
Minnesota,  and  married  to  Augustin  IlellanMr,  and  that  these  two,  Henry  and 
Charlotte,  were  the  only  two  children  he  ever  had.  I  do  Airther  certify  that  I  mar- 
tied  the  said  Henry  Côté,  f  who  was  preriouslT  baptised  at  Makiaac)  to  the  said 
Isabella  Gameau,  at  Fonds'du  Lao,  now  in  Minnesota  Territory,  in  Sept.,  1835,  ae- 
oordinir  to  the  Rites  of  the  R.  CathoUo  Chureh.  I  do  ftiither  certify  that  I  baptised 
Charlotte  Côté,  (Madame  Bellanger)  at  Lapointe,  when  I  was  a  missionary  there, 
and  married  her  to  the  said  Augmtin  BelUnger  according  to  the  Rites  of  the 
Roman  Oatholio 'Church.  This  baptism  and  these  marriages  are  well  reglsterad 
•t  Lapointe,  Laira  Superior,  where  I  was  a  misskmaty  for  nearly  nine  yean. 

To  all  these  facts  I  do  solenmly  swear." 
Bant  S.  Maiy,  lOchigan,  Not.  6, 1854. 

(Signed,)  FRSDBRIO  BARAGA, 

Bishop  of  Saut  S.  Bfary,  for  UpperMichigua. 

Sworn  and  inbsoribed  bafora  me,  this  6th  day  ^  Mb-\ 
nmber,  A.  I).  1814. 

(Signad)   HSNRT  M.  DODGE, 

Justice  of  the  Peaoe. , 


.  flUU 
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rapport  the  claim  of  the  said  Henri  Côté  and  Augustin 
Bellanger,  two  of  the  said  appellants,  to  represent  the  estate 
and  succession  of  the  said  Pierre  Côté,  and  are  thereibre 
insufficient  to  support  the  claim  of  the  said  appellants  as 
the  representatives  of  the  estate  of  the  said  Pierre  Côté, 
before  the  Courts  in  Canada,  it  is  considered  and  ad- 
judged, &c.,  confirming  judgment  below  ^^  reserving  to  the 
^'  estate  and  succession  of  the  late  Pierre  Côté  any  recourse 
^^  and  remedy  in  the  premises  as  may  be  advised,  and  as  it 
"  may  lawAiUy  take."  (1) 

DouTRS  and  D'Aoust,  for  appellants. 

Stuart,  Henbt,  for  respondent. 

^^^lift^S^M^"'  I  DISTRICT  OF  MONTREAL. 

Before  :  —  Atlwin,    Duval,   Mshsbith  and  Moitbklkt, 

Justices. 

Beulanoer, Appellant. 

and 
DuRocHER, Respondent 


In  an  hypoihecaiy  action  Judgment 
was  rendered  oondemning  the  defendant, 
aa  proprietor  and  diUnttur  of  the  land 
hypothecated,  to  pay  the  plaintilTs  claim, 
nnfees  he  preferred  to  abandon  and  de- 
liver up  the  land  to  be  lold  en  jMêiieê, 
within  fifteen  days  fh>m  the  signifioation 
of  the  Judgment,  and  in  default  whereof, 
and  after  said  delay,  he  was  condemned 
purely  and  simply  to  pay  the  debt 

The  Jodgmentwaa  signified  the  15th. 
March,  and  a  dUaintmtnt  made  on 
the  18th.  May  1858,  d»pUmo^  without 
leare  of  the  Court  A  motion  made  to 
r^ect  the  delaieMmtnt  was  dismissed, 
execution  afterwards  issued  against  the 
defendant's  moveables  as  being  the  per- 
sonal debtor  of  the  plaintiff:-^ 

Held:— That  an  opposition  to  such 
ieianre  on  the  ground  that  the  dUeAnt- 
mod  was  duly  made,  must  be  maintained, 
and  matn  Unit  of  the  seisure  granted  to 
the  opposant 


Dans  une  action  hypothécaire  Jirae- 
ment  f\it  rendu  condamnant  le  défendeur, 
comme  propriétaire  et  détenteur  de  Tim- 
meuble  hypothéqué,  à  payer  la  récla- 
mation du  demandeur,  si  mieux  il  n'^ai- 
matt,  dans  les  quime  Jours  de  la  signifl- 
cation  du  Jugement,  délaisser  et  aban- 
donner la  dite  propriété  pour  être  vendue 
en  justice,  a  défaut  de  quoi,  le  dit  délai 
expiré,  condamné  purement  et  simplement 
au  paiement  de  la  dette. 

Le  Jugement  fut  signifié  le  ISème  maiv, 
et  un  délaissement  fait  le  16éme  mai, 
1658,  dt  piano,  sans  permission  de  la 
Cour.  MoUon  pour  r^^eter  le  délaisse- 
ment ftii  renvoyée,  subeéquemmsnt  il  fut 
émané  une  exécution  contre  les  meubles 
du  défendeur  comme  débiteur  peiseanel 
de  demandeur  .*-- 

Jugé  :— Qu'une  opposition  à  telle  saisie 
sur  ce  que  le  délaissement  avait  été  dû- 
ment fait^  doit  être  maintenue,  et  main  le- 
vée delà  dite  saisie  accordée  à  l'opposant 


Judgment  rendered  the  6th  September,  1859. 
This  was  an  hypothecaiy  action  in  which  judgment  was 

(1)  Tide  8,  L.  O.Eep,p.  262  ^-iadiee  aim  7,  L.  O.Eep.,  p.  812,HoyleTB.  Torraoea. 
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rendered  in  the  Saperior  Court,  Montreal,  on  the  28th  De- 
cember, 1867,  declaring  certain  immoveable  property  hy- 
pothecated, and  condemning  the  defendant,  as  proprietor, 
possessor  and  détenteur  of  the  land,  to  pay  to  the 
plaintiff  the  sum  of  £65  12  6,  with  interest  and  costs  ; 
unless  the  defendant  should  prefer  to  abandon  and  give  up 
the  lot  to  be  sold  on  the  curator  to  be  named  en  justice^ 
which  option  the  defendant  was  condemned  to  make 
within  fifteen  days  from  the  signification  of  the  judgment, 
in  default  whereof,  and  after  said  delay,  the  defendant  was 
condemned,  purely  and  simply  to  pay  the  said  sum,  with 
interest  and  costs. 

This  judgment  was  served  upon  the  defendant,  on  the  15th 
March,  1858,  and  on  the  18th  May  following  the  defendant 
made  a  délaissement  of  the  property,  with  reserve  of  his  re- 
course for  ameliorations  made  by  him  upon  the  land.  This 
délaissement  was  notified  to  the  plaintiff's  attorneys  who 
moved  to  reject  it,  as  not  having  been  made  within 
the  fifteen  days  next  after  the  signification  of  the  judgment, 
By  judgment  of  the  28th  June,  this  motion  was  rejected  by 
Day,  Justice.  (1) 

On  the  1st  September,  1858,  the  plaintiff  issued  an  execu- 
tion against  the  moveable  efiects  of  the  defendant,  who  filed 
an  opposition  to  the  seizure,  on  the  ground  that  the  délais- 
sement and  main  levée  granted  to  the  opposant  was  duly 
made,  and  that  he  was,  therefore,  not  personally  liable  for 
the  payment  of  the  debt.  This  opposition  was  maintained 
by  judgment  of  the  SOth  December,  1858,  Badolet, 
Justice. 

From  this  judgment  the  plaintiffs  appealed  on  the  follow- 
ing grounds  : 

lo.  That  by  the  terms  of  the  judgment  the  defendant 
was  condemned  to  the  payment  of  the  debt,  inasmuch  a» 


(1)  2  L.  0.  Juiit,  p.  283. 
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he  had  not  made  the  délaissement  within  the  delay  of  fifteen 
days  mentioned,  and  the  judgment  had  the  effect  of  res 
judicata. 

So.  That  the  délaissement  coald  not  be  made  de  piano, 
without  leave  of  the  Court,  which  leave  the  Court  below 
could  not  legally  grant. 

So.  That  if  there  was  an  error  in  the  judgment  in  con* 
demning  the  defendant  personally,  it  was  in  accordance 
with  the  jurisprudence  of  the  Court,  and  could  not  be  re- 
medied by  appeal  on  the  part  of  the  defendant 

Atlwhc,  Justice,  rendered  the  judgment,  stating  that 
the  Court  was  unanimously  of  opinion  that  the  judgment  of 
the  Court  maintaining  the  opposition  was  well  founded. 

Judgment. — Considering  there  was  no  error  in  the  judg* 
ment  of  the  Court  below,  &c.,  this  Court  dismisses  the 
appeal,  &c.' 

FiCBÉ  and  BoirnT,  for  appellant 
OuiMET  and  Morin,  for  respondent. 


AnthoiiUaa  oitod  by  appeUant 

6  NoaT.  Deninxt,  rbo.  Dalil,  p.  133,  par.  6:^  Aao.D«iiiwrl,  Tbo.  Op^M  ^- 
8  Bioohe.  Diot  da  Proo.,  ybo.  Délai,  No.  7  :— DaUoi,  Jar.  daBo/Mma,  1816,  2ad 
part,  p  1301-2  eianlar,  H^^^  No.  338. 
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^^^^eI\pmJ!!^^^^'  \  DISTRICT  DE  MONTREAL. 

Presents: — Sir  L.    H.    LaFontaine,  Bart.,   Juge-en-Chef, 
Aylwiw,  Ditval  et  Meredith,  Juges. 

LussiER  ei  aL^ •  Appelants. 

et 
Gi<ouTENET, • •  Intimée. 


Jagé  : — Qne  1a  presoription  établie  par 
l'art.  127  de  la  Contame  de  Paris  est  ap* 
plioable  &  uno  personne  réclamant  salaire 
au-delà  d*nn  an,  comme  goavemante  et 
ménagère  ;  et  que  les  héritiers  da  maître 
doivent  être  reças  à  lear  serment  tant  sur 
la  qaotité  dn  salaire  que  sur  les  paie- 
ments, tant  pour  les  arrérages  que  pour 
la  dernière  année. 


Held  :— That  the  presoription 
blished  by  the  127th.  art.  of  the  Custom 
of  Paris  is  applicable  to  a  claim  for 
wages  by  a  house  keeper,  {vUnaglre)  doe 
for  more  than  a  year  ;  and  that  the  heirs  of 
the  master  have  a  right  to  tender  there 
oath  as  well  in  respect  to  the  rate  of  wagef 
as  in  respect  of  payments,  not  only  of  ar- 
rears but  of  the  wages  of  the  last  year. 


Jugement  renda  le  9ème.  jour  de  juin,  1859. 

Le  jugement  dont  est  appel  se  trouve  rapporté  à  la  page 
£95  du  8ème.  vol.  des  Dec.  du  B.  C. 

La  Cour  d'appel  a  mis  cette  décision  au  néant  en  ren- 
dant le  jugement  qui  suit  : — 

La  Cour,  après  avoir  entendu  les  parties  par  leurs  avo^ 
cats  sur  le  mérite,  examiné  le  dossier  de  la  procédure  eik 
Cour  de  première  instance,  les  griefs  d'appel  et  les  ré- 
ponses à  iceux,  et  sur  le  tout  mûrement  délibéré  : 

Attendu  que  l'intimée  par  son  action  rédame  la  somme 
de  deux  cent  soixante  et  quinze  louis,  du  cours  actuel^ 
pour  onze  années  de  salaire  qu'elle  prétend  lui  être  dd- 
par  les  appelants^  représentant  la  succession  de  feu  Louis 
Lussier,  pour  ses  services  en  qualité  de  gouvernante  et  mé- 
nagère, et  pour  avoir  eu  la  surintendance  et  administration 
des  fermes  et  du  ménage  de  son  dit  défunt  maître,  jusqu'au 
jour  de  son  décès,  à  raison  de  £35  par  année  ; 

Attendu  qu'il  est  aussi  constaté  par  la  preuve  que  rin- 
timée«  pendant  le  dit  espace  de  temps,  a  résidé  dung  l^ 
famille  de  sont  dit  maître  en  qualité  de  servante  et  domes* 
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tique,  et  a  été  employée  aux  travaux  de  serviteurs  à  gage, 
chez  les  habitants  à  la  campagne  ; 

Attendu  qu'il  est  aussi  constaté  qu'avec  la  permission  de 
son  dit  maître,  ou  de  son  aveu,  l'intimée,  de  temps  a  autre, 
pendant  son  séjour  chez  lui,  a  travaillé,  à  son  compte  et  pour 
son  j?rofit,  pour  d'autres  ; 

Attendu  que  la  dite  intimée  ne  tient  compte  d'aucun 
paiement  quelconque  sur  les  gages  qu'elle  réclame  pour  un 
si  long  espace  de  temps,  et  qu'il  est  constaté  que,  sans 
avoir  d'autres  moyens  de  subsistance  que  son  travail  jour- 
nalier, elle  a  toujours  été  convenablement  vêtue,  et  même 
au-delà  des  besoins  ordinaires  d'une  personne  de  son  état  ; 

Attendu  que  la  dite  intimée  n'a  pu  faire  preuve  d'au- 
cune convention  pour  le  paiement  d'un  salaire  annuel  de 
£25,  et  qu'en  estimant  la  valeur  de  ses  services  au  plus 
haut,  elle  ne  se  monte  pas  au-delà  de  vingt  chelins  par 
mois  ; 

Attendu  que  les  appelants  en  réponse  à  la  demande  de 
Pintimée,  ont  invoqué  la  prescription  pour  les  années 
écoulées  avant  le  17  novembre,  1856^,  et  ont  ofiert  d'affirmer 
qu'ils  ne  doivent  rien  ; 

Attendu  que  dans  la  jurisprudence  française,  telle  qu'é- 
tablie dans  le  Bas-Canada,  l'action  des  domestiques  pour 
leurs  gages  est  prescriptible  par  un  an,  et  que  de  tout  temps 
les  tribunaux  ont  déféré  le  serment  en  pareil  cas  au  maître, 
et  que  notamment  tel  était  l'usage  constant  au  Chàtelet  de 
Paris,  et  que  cette  manière  de  juger  est  conforme  à  la  loi  et 
an  droit; 

Vu  que  la  fiOfde  non-recevoir,  opposée  par  les  appelants, 
prise  dans  le  seuf^  ordinaire  des  mots,  invoque  suffisamment, 
au  désir  du  statut  provincial  12  Vie.  ch.  38,  sec.  86,  la 
prescription  fondée  sur  la  présomption  de  paiement  re- 
eonnue  par  la  loi,  et  que  la  Cour  Supérieure,  en  ren« 
voyant  la  dite  fin  de  non-recevoir  et  exeption  de  preecrip* 
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tion,  a  mal  jugé,  et  qu'en  rendant  jugement  contre  les  ap- 
pelao^S)  surtout  pour  une  somme  aussi  forte  que  celle  de 
£132,  du  cours  ad ael,  sans  exiger  l'affirmation  des  appe- 
lants, tant  sur  la  quotité  des  gages  que  sûr  ]e  paiement,  il 
y  a  aussi  ma(  jugé  : 

La  Cour  infirme,  annul  le  et  met  au  néant,  tant  le  juge- 
ment iolerlocutoire  rendu  par  la  Cour  Supérieure  à  Mont- 
réal, le  27  mars,  1858,  portant  renvoi  et  débouté  de  la  dite 
fin  de  non-recevoir,  que  le  jugement  final  rendu  au  profit 
de  rintimée  le  23  novembre,  1858,  et  procédant  à  rendre  le 
jugement  que  la  dite  Cour  aurait  dû  rendre,  il  est  ordonné 
que  les  appelants  comparai st<ent  en  personne  devant  la  dite 
Cour  Supérieure,  à  Montréal,  à  tel  jour  qui  leur  sera  in- 
diqué par  icelle,  pour  affirmer  sous  serment,  au  meilleur 
de  leur  connaissance  et  croyance,  sur  la  quotité  des  gages 
et  le  paiement  des  arrérages,  tant  pour  le  passé  que  pen- 
dant l'année  qui  a  précédé  le  décès  du  dit  Louis  Lussier, 
et  qu'à  défaut  par  les  appelants  de  faire  telle  affirmation,  le 
aerment  soit  déféré  à  l'intimée  sur  la  dite  quotité,  ainsi  qae 
les  dits  paiements,  tant  pour  le  passé  que  pour  l'année  sus- 
dite, pour,  sur  ce,  être  fait  ce  que  de  droit  et  de  raison  ; 
et  la  Cour  condamne  l'intimée  aux  dépens  de  l'enquête 
faite  en  la  Cour  Supérieure,  ainsi  qu'à  ceux  en  appel. 

LaFrknate  et  Papin,  pour  les  appelants. 

Babnabd,  pour  l'intimée. 
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BANC  DE  LA  REINE, 
En  Appel. 


DISTRICT  DE  MONTREAL. 


Présents  ; — Sir  L.  H.  LaFoktaine,    Bart.   Juge-en-Chef^ 

Aylwin,  Duvai*  et  Meredith,  Juges. 
La  Corporation  du  Comté  de  Terrebonne.  •  •  Appelante. 

et 
Valin, Intimé. 


Jugé  :— QneVaasignfttion  donnée  Anne 
corporation  municipale  en  laissant  copie 
de  Pexploit  au  Secrétaire-Trésorier  est 
valable. 

Qae  sur  bail  d'ouvrage,  A  défaut  par  le 
locateur  de  faire  las  avances  convenues, 
le  eonducteu  peut  se  pourvoir  en  dom- 
mages. 


Held  :— Tbat  serrioe  upon  a  mnnidpal 
corporation  maj  be  made  by  leaving 
copy  of  the  summons  with  the  Secretary- 
Treasurer. 

That  upon  contract  for  the  performance 
of  work,  the  contractor  may  bring  his 
action  of  damages,  upon  default  of  pay- 
ment of  the  advances  agreed  spoa. 


Jagement  rendu  le  7ème.  jour  de  juin,  iS59. 

L'intimé,  par  acte  notarié  du  7  février,  1857,  entre  lui  et 
le  secrétaire-trésorier  de  la  corporation  appelante,  dûment  au- 
torisé à  cet  effet,  s'engagea  à  construire  un  édifice  pour  tenir 
les  séances  du  conseil  municipal,  et  y  loger  le  bureau  d'enre- 
gistrement, moyennant  la  somme  de  £3600,  dont  moitié, 
£1800,  payable  le  1er.  mai,  1857,  £900  au  1er.  janvier,  1858, 
et  la  balance  après  la  livraison  de  la  bâtisse. 

L'Intimé  se  mit  en  frais  de  construction,  fit  transporter 
de  la  pierre  smr  les  lieux,  et  les  £1800  qui  lui  étaient 
payables  au  1er.  mai  1857,  ne  lui  ayant  pas  été  comptés, 
il  protesta  contre  la  corporation,  et  plus  tard  il  poursuivit 
la  même  corporation,  alléguant  ses  obligations,  et  le  défaut 
de  paiement  à  son  échéance,  le  1er.  mai,  1857,  de  la  somme 
stipulée,  concluant  à  une  condamnation  contre  les  appe- 
lants au  montant  de  £300,  pour  les  dommages  par  lui  souf- 
ferts par  suite  du  défaut  de  paiement. 

L'action  fut  signifiée  en  laissant  copie  de  l'exploit  par- 
lant au  secrétaire-trésorier  des  appelants,  à  son  domicile,  lieu 
où  se  tenaient  les  séances  et  réunions  de  la  dite  corpo- 
ration. 
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L'action  procéda  par  défaut,  et,  sur  la  preuve  qui  fut 
donnée,  la  Cour  condamna  la  corporation  à  payer  au  de- 
mandeur, l'intimé,  £100  pour  valeur  de  la  pierre  et  maté- 
riaux qu'il  avait  transportés  sur  les  lieux,  et  £200  pour 
dommages  résultant  de  l'inexécution  par  les  appelants  de 
leurs  obligations  à  son  égard. 

Appel  de  ce  jugement  fut  interjeté,  les  appelants  allé» 
guant  que  la  signification  de  l'action  n'avait  pas  été  faite  au 
bureau  d'affaires  de  la  corporation,  ni  aux  personnes  com- 
pétentes à  recevoir  telle  signification  par  les  lois  du  pays  ; 
qu'il  n'était  pas  prouvé  que  la  corporation  avait  révoqué  le 
marché  en  question,  et  que  le  défaut  de  paiement  de  la 
somme  de  £1800  au  1er.  mai,  1857,  donnait  bien  le  droit  de 
la  poursuivre  en  recouvrement  de  cette  somme,  mais  non 
pas  en  recouvrement  de  dommages,  de  piano. 

Sir  L.  h.  LaFontaink,  Bart.  Juge-en-Chef. — L'acte  des 
municipalités  ne  dit  pas  à  qui  devra  être  laissée  copie  de 
l'assignation  donnée  à  une  municipalité,  et  en  l'absence  de 
dispositions  à  cet  égard,  la  Cour  considérant  que  le  secré- 
taire est  un  officier  permanent,  et  que  par  l'acte  de  la  12 
Vie.  c.  38,  le»  brefs  ou  torils  de  prérogative  doivent  être 
laissés  au  secrétaire  des  corps  ou  municipalités,  ne  peut 
faire  autrement  que  de  reconnaître  la  validité  d'une  assi- 
gnation donnée  à  une  municipalité,  en  parlant  à  son  se- 
crétaire. Et  quant  au  mérite  de  la  cause,  la  Cour  ne  voit 
aucune  raison  pour  infirmer  la  condamnation  portée  contre 
les  appelants. 

Le  jugement  est  en  conséquence  confirmé. 

LaFrenate  et  Papin,  pour  l'appelante. 

LoRANOER  et  LoRANOER,  pour  l'intimé. 
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^^^^eI^A^pm? ^^^^'    \  DISTRICT  DE  MONTREAL. 

Présents  :  —  Sir   L.  H.  LaFontains,    Bt.    Juge-en-Chef^ 
AYiiWinr,  DuvAL  et  Cason,  Juges. 

WooDBURTy • ••••... AppetanL 

et 
Garth,. Intimé. 


Jugé  ;— lo.  Qne  !•  portenr  d'un  billet 
à  o«-U:-e  proteste,  qni  «  reça  une  somme 
à  compte  du  signataire  da  billet,  et  un 
nouveau  billet  payable  à  trois  mois  de  ra 
date  en  retenant  le  p^'emier  billet  pour 
fû^eté  an  second,  ne  peixl  pa»  par  là  son 
retours  contre  les  endofseurs  du  premier 
billet,  qui  ont  conp?ntl  à  cette  transac- 
tion, nonobstant  la  déoonfltnre  du  signa- 
taire do  premier  billet. 

2o  Qu'on  somblabje  matière  la  preave 
orale  peut  être  reçue  pour  expliquer  vn 
reçu  et  les  circonstances  qui  s'y  ratta- 
chent. 

3o.  Que  le  signataire  d'un  billet,  poor- 
sniri  arec  l'endosneur,  peut  être  témoin 
en  faveur  de  cet  endosseur. 


Held  :— lo.  That  the  holder  of  a  promis- 
sory note  to  order  under  protest,  who  has 
received  an  account  from  the  maker,  and 
another  note  at  three  months,  retaining 
the  first  note  as  security  for  the  second, 
does  not  lone  his  recourse  against  the  in- 
dorsers  of  the  first  not^»,  «ho  have  given 
their  assent  to  the  transaction,  notwith- 
standing the  insolveney  of  the  nalLer 
of  the  first  note. 

2o  That  under  rach  eirenmstaaoef 
parol  evidence  n^ay  be  received  to  explnin 
a  receipt  and  the  ciroomstamces  under 
which  it  was  given. 

3o.  Thnt  the  m><ker  of  a  nnte,  im- 
pl ended  with  the  indorser,  may  be  a  wit- 
ness for  such  indorser. 


Jugement  rendu  ]e  1er.  jour  de  mars,  1858. 

L'intimé  était  porteur  d'un  billet  à  ordre,  fait  par  un 
nommé  Trudeau,  endossé  par  l'appelant,  et  qui  fut  pro- 
testé faute  de  paiement  à  son  échéance,  dont  il  pour- 
suivait le  recouvremnt  contre  le  dit  appelant  et  le  dît  Tru- 
deau. 

A  l'action  l'appelant  plaida  qu'après  le  protêt,  l'intimé, 
sans  en  donner  avis  et  sans  obtenir  le  consentement  du  dit 
appelant,  prit  avec  Trudeau  des  arrangements  par  lesquels  il 
reçut  £20  à-compte,  et  reçut  aussi  du  dit  Trudeau  un  autre 
billet  pour  la  balance  ;  (£72  7  6)  et  qu'un  tel  arrangement, 
fait  sans  le  consentement  de  l'appelant,  avait  eu  l'effet  de  le 
libérer  de  l'obligation  résultant  de  son  endossement  du 
premier  billet.  Il  prétendait  que  parle  délai  pour  le  paie- 
ment de  la  balanc**  ainsi  accordé  à  Trudeau,  qui  était  depuis 
devenu  insolvable,  il  (l'appelant)  se  trouvait  sans  recours. 
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An  soutien  de  ses  défenses^,  l'appelant  produisit  copie  du 
reçu  donnée  par  l'intimé  à  Trudeau,  et  qui  est  conçu  comme 
suit  : 

"  Montreal,  April  4th,  1855. 
"  Received  from  Mr.  Trudeau,  his  note  at  2  months  for 
"  the  sura  of  £72  7  6,  said  note  being  for  the  balance  of 
"  nole  £90  7  6  which  I  paid,  and  which  note  I  hold  till 
"  this  note  is  paid,  the  expenses  on  which  to  be  settled  at 
"  the  same  time. 

(signed)         Charles  Garth. 

L'intimé  répondit  à  ces  défenj^es  qu'il  avait  ainsi  pris  ce 
billet  du  consentement  de  l'appelant,  et  sous  la  réserve  de 
son  recours  sur  le  premier  billet. 

A  l'enquête  l'intimé  produisit  des  témoins  pour  expli- 
quer ce  qu'il  y  avait  de  vague  dans  le  reçu  produit,  et  les 
circonstances  sous  les  quelles  il  fut  donné,  et  ce  nonobs- 
tant  Tobjection  de  l'appelant  ;  et  ce  dernier  examina 
comme  témoin,  le  nommé  Trudeau,  nonobstant  Tinlérêt 
qu'il  pouvait  avoir,  comme  signataire  du  billet,  et  comme 
défendeur  dans  la  cause. 

Le  30  décembre,  1856,  la  Cour  Supérieure  rendit  le  ju- 
gement suivant  : 

"  The  Court  having  heard  the  plainîiff,  and  Thomas  E. 
Woodbury  one  of  the  defendants,  by  their  counsel,  upon 
the  merits  of  this  cause,  Narcisse  Trudeau  the  other  de- 
fendant not  having  pleaded  to  this  action,  and  having  been 
foreclosed  from  so  doing,  and  also  upon  the  motion  of 
Woodbury  to  maintain  the  objections  to  certain  evi- 
dence in  the  said  motion  mentioned,  having  examined  the 
proceedings  and  proof  of  record,  and  having  deliberated 
thereon,  doth  reject  the  said  motion  ;  and  considering  that 
the  promissory  note  made  by  the  defendant  Narcisse  Trudeau, 
in  favor  of  the  plaintiff,  bearing  date  the  4th.  April,  1855,  for 
the  sum  of  £72  7  6,  in  the  exception  of  the  defendant  in  this 
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cause  filed,  set  forth,  and  in  the  special  answer  of  the 
plaintilT  mentioned,  was  so  made  and  delivered  with  the 
knowledge,  and  by  the  consent,  of  the  said  Woodbuiy, 
and  that  by  law,  he  the  said  Woodbury  ought  not  to  be 
maintained  in  the  conclusions  by  him  in  and  by  his  said 
exception  taken,  dismissing  the  said  exception  dolh  ad- 
juge and  condemn  the  defendants,  jointly  and  severally,  so* 
lidairementy  to  pay  to  the  plaintiff  the  sum  of  £73,  balance 
of  the  note  &c." 

Ce  jugement  a  été  confirmé  en  appel. 

M.  MoRisoN,  pour  Rappelant. 

LeBlanc  et  Cassidt,  pour  l'intimé. 


^^^^E?Apml!^^^^^'  \  DISTRICT  DE  MONTREAL. 

Présents  :  —  Sir  L.  H.    LaFontaine,    Bt.    Juge-en-Chef, 
Aylwin,  Duvai.  et  Cahon,  Juges. 

OsTELL,.  •  • Appelanl. 

et 
Joseph,. •  •  •  «  Intimé. 


Jmgê  :— Que  lar  ponraniU  fondée  lar 
un  rapport  d'arbitres  et  amiables  eompo- 
dtears,  il  est  loisible  au  défende ar  de 
contester  la  ▼alidité  da  rapport,  qui  n'é- 
nonce pas  que  les  témoins  ont  été  enten- 
dus, tn  alléguant  que  les  arbitres  ont  re 


Held  :  —  That  in  an  action  broagbt 
upon  a  report  of  arbitrators  and  amiabUa 
oomposiUurs^  the  defendant  may  con- 
test the  validity  of  the  report  which  does 
not  set  forth  that  the. witnesses  were  heard, 
by  alleging  that  the  arbitratoni  refused 


fusé  d'eotendi-e  ses  témoins,  et  tel  défen-  ;  to  hear  his  witnesses,  and  such  defendaat 
dttor  a  droit  de  faire  la  preure-de  ce  fait    !  will  be  allowed  to  prove  such  refusal. 

Jugement  rendu  le  13ème.  jour  d'octobre,  1857. 

L'appelant  avait  construit  des  maisons  pour  l'inlimé,  et 
des  différends  s'étant  élevés  entr'eux  sur  l'exécution  du 
contrat,  il  signèrent  un  compromis  laissant  à  la  décision 
d'arbitres  et  amiables  compositeurs  le  règlement  de  leurs 
contestations. 

La  sentence  arbitrale  fut  en  faveur  de  l'intimé  qui  en 
demanda  l'exécution,  par  action  contre  le  défendeur. 
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L'appelant  répondit  à  la  demande  :  lo.  par  une  défense 
en  droit  qui  n'était  pas  régulière  et  qui  fut  rejetée  ;  2o.  par 
une  exception  invoquant  la  nullité  de  la  sentence  arbitrale, 
parce  que  les  arbitres  avaient  refusé  d'entendre  les  témoins 
produits  par  Fappelant,  et  que  la  sentence  elle-même  ne 
faisait  aucune  mention  que  les  témoins  avaient  été  en- 
tendus. 

A  l'enquête  l'appelant  assigna  l'un  des  arbitres  et  lui  de- 
manda s'il  n'était  pas  vrai  que  les  arbitres  avaient  refusé 
d'entendre  les  témoins  de  l'appelant.  L'intimé  s'opposa  à 
cette  preuve,  son  objection  fut  maintenue,  et  l'appelant  privé 
de  faire  la  preuve  de  son  exception,  laquelle  n'étant  pas 
soutenue  fut  renvoyée,  et  jugement  fut  rendu  en  faveur  de 
l'intimé,  condaranaat  l'appelant  à  payer  Je  montant  de  la 
sentence  arbitrale. 

Celte  décision  de  la  Cour  Supérieure,  soumise  à  la  Cour 
d'Appel,  a  été  iaârmée  par  ce  tribunal,  qui  a  prononcé 
comme  suit  : 

"  The  Court,  &c. — Considering  that  the  appellant  by 
his  plea  of  peremptory  exception  filed  in  the  Court  below, 
did  allege,  as  one  of  the  grounds  of  his  defence,  that  the 
arbitrators  named  by  the  parties  appellant  and  respondent, 
and  in  virtue  of  whose  award  the  respondent  claims  the 
amount  for  which  judgment  has  been  pronounced  in  his 
favor,"^  refused  to  allow  the  appellant  to  offer  evidence  in 
support  of  his  allegations  :  Considering  that  pending  the 
enquête  in  the  Court  below  the  appellant  offered  to  substan- 
tiate by  legal  evidence  such  refusal  on  the  part  of  the  ar- 
bitrators, but  that  his  right  to  adduce  such  evidence  was, 
contrary  to  law,  denied  by  the  said  Court,  and  that  there- 
fore, in  the  judgment  rendered  by  the  Court  below  there  j 
is  error  :  It  is  considered  that  the  said  judgment  be,  and  the 
same  is  hereby  reversed,  with  costs,  and  proceeding  to  render 
the  judgment  which  the  Court  below  ought  to  have  ren-  i 
dered,  it  is  .  considered  and  adjudged  that  this  cause  do                     { 
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stand  inscribed  de  novo  on  the  roll  d^enquéte  for  the  adduc- 
tion of  evidence  in  the  said  Court  by  the  said  appellant, 
with  leave  to  the  respondent  to  adduce  such  evidence  in 
rebuttal  as  he  lawfully  may  offer." 

MacKay  et  ArsTiN,  pour  l'appelant. 

David  et  Ramsay,  pour  rintimé. 


^^^^E^jàpE^^^^^'  \  I^ÏSTRICT   DE  MONTREAL. 

Présents  : — Sir   L.  H.  LaFontaine,    Bart.    Juge-en-Chef, 
Aylwin,  Duval  et  Caron,  Juges. 


Jugé  :— Qu'on  ne  pent  joindre  dans  ;  Held  :— That  in  an  action  of  dama-gei 
nne  action  en  i-ecourreii.tfDt  dédommages  !  sguv  st  an  individuai  in  hvn  private  cipa- 
dea  causes  d'actions  provenant  des  fait»  |  oity,  actft  committed  by  him  in  sach  ca- 
d'un  individu  en  sa  «qualité  privée,  et  '  paci  y  onnnot  be  joined  with  other  acti 
d'ltutres  actes  commis  pvr  lui  dans  Tex- 1  coiumiUrd  by  him  in  his  capacity  of  Jus- 
eicice  de  sa  charge  de  Juge  de  Paiiz.         ..  ttce  of  the  Peaoe. 


Jugement  rendu  le  9ènie.  jour  de  juillet,  1857. 

Cette  cause  prit  naissance  dans  les  troubles  d'une  élec- 
tion municipale  pour  la  cité  de  Montréal,  le  22  février, 
1854.  Onei)  se  prétendait  un  des  électeurs,  et  à  ce  titre  s'é- 
tait rendu  à  PHôlel-de-Vi!le,  où  avait  lieu  la  volation. 
Dans  sa  demande  il  se  plaint  que  l'intimé,  qui  avait  été 
choisi  pour  tenir  la  paix  à  la  dite  élection,  en  sa  qua- 
lité d'Echevin  et  Juge  de  Paix,  dans  la  vue  de  mo- 
lester l'appelant,  attirer  sur  lui  le  mépris  public  et  l'em- 
pêcher d'exercer  sa  franchise  électorale,  l'aurait  assailli, 
et,  par  force  et  violence,  l'aurait  saisi  au  collet,  insulté  et 
injurié,  menaçant  de  le  faire  arrêter  comme  vagaJjond,  et 
l'aurait  de  fait  fait  appréhender  et  incarcérer,  8ans  aucun 
mandat  d'arrêt,  ordre  d'emprisonnement  ou  sentence  portée 
contre  l'appelant. 
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L'appelant  déclarait  de  plus  que  le  même  jour,  vers 
l'heure  du  midi,  Piaiimé  le  fit  de  nouveau  appréhender  au 
corps,  sans  cause  ou  raison  quelconque,  et  le  fit  conduire 
à  la  station  de  police,  et  fit  ent>*er  dans  divers  registres  et 
livres  des  rapports  représentant  l'appelant  comme  ayant 
commis  un  assaut  sur  l'intimé,  ce  même  jour  ;  fit  refuser  le 
cautionnement  de  plusieurs  personnes  solvables  oflert  par 
l'appelant,  et  le  fit  ensuite  conduire  et  enfermer  en  la  prison 
commune  du  di^-rict. 

L'appelant  représentait  de  pli^s  que  dans  Papiès-midi  du 
même  jour,  pendant,  qo'il  était  ainsi  délenu  à  la  station  de 
police,  l'intimé  fit  et  sigaa  un  mandat  d'incarcération,  en- 
joignant à  (oas  constables  de  conduire  et  livrer  l'appelant  au 
geôlier  de  la  priscn  commune  de  ce  dislrîcl,  et  à  ce  dernier 
de  le  recevoir  sous  accusation  d'avoir  troublé  la  dite 
élection  ce  jour  là,  par  des  violence?,  menaces  et  autres 
actes  malicieux,  et  déclaran*,  qu'en  conséquence,  dans 
l'Hôlel-de-V»lle,  il  l'avait,  sur  vue,  déclaré  ai  teint  et  con- 
vaincu *de  telle  oft'en«e,  et  le  condamnait  à  être  incarcéré 
dans  la  prison  jusqu'à  Ja  fin  delà  dite  éleciion;  que  l'in- 
timé aurait  défait,  sur  ce  document,  fait  conduire  le  dit  ap- 
pelant à  la  vue  de  tout  le  monde,  et  comme  un  criminel, 
jusqu'à  la  dite  prison,  et  l'y  aurait  fait  enfermer  jusqu'au 
lendemain,  el  ce  sans  que  le  dit  appelant  eut  donné  aucune 
occasion  de  le  trader  ainsi. 

L  appelant  se  plaignait  de  plus  que,  non  content  de  ce 
que  ci-dessus,  le  dit  intimé,  le  6  mars  suivant,  étant  £cfae- 
vin  et  Juge  de  Paix,  tel  que  sa>?dit,  aurait  malicieusement, 
et  clans  la  vue  de  nuire  à  l'appelant,  rédigé  et  affirmé  sous 
serment  une  certaine  dépo.*<i)ion  dans  laquelle  il  jurait  faus- 
sement que  l'appelant  avait  assailli  et  frappé  à  la  figure 
l'intimé,  dans  Texercice  de  ses  fonctions  de  Juge  de  Paix, 
et  sur  cette  déposition  aurait  lait  appréhender  l'appelant, 
qui  aurait  été  forcé  de  fournir  un  cautionnement  au  mon- 
tant de  £200,  pour  sa  comparution  devant  la  Cour  Criminelle 
du  district,  afin  de  répondre  à  la  dite  accusation,  dont  l'in* 
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limé  aurait  fait  préparer  un  acte  (indictment)  qui  fut  sou- 
mis au  grand  jury,  devant  lequel  Pintimé  se  fit  assigner  et 
entendre  comme  témoin  à  rencontre  du  dit  appelant,  et  le 
grand  jury  ayant  rapporté  qu*il  y  avait  lieu  de  procéder  sur 
la  dite  accusation,  l'appelant  fut  contraint  de  subir  son 
procès  qui  fut  suivi  d'un  acquittement 

Qu^en  conséquence  de  tous  ces  actes  il  légaux  et  malicieux 
de  l'intimé,  l'appelant  avait  été  forcé  à  des  déboursés  con- 
sidérables, au  montant  d'an  moins  £100,  avait  été  privé  de 
sa  liberté,  interrompu  dans  ses  occupations,  et  assujetti  à 
des  peines  et  des  anxiétés  longues  et  fatigantes,  et  à  des 
dommages  dans  son  caractère  et  son  crédit,  et  il  concluait 
à  une  condamnation  de  la  somme  de  £1000  contre  l'in- 
timé. 

Ce  dernier  opposa  à  celte  demande,  entre  autres  moyens 
de  défense,  deux  exceptions  par  lesquelles  il  soutenait  que 
la  demande  contenait  cumulation  de  plusieurs  chefs  de  de- 
mande incompatibles,  et  qui  auraient  dû  faire  la  matière 
de  trois  poursuites  diâérentes,  savoir  : 

lo.  Un  assaut  et  batterie  sur  rappelant  ; 
2o,  Des  injures  verbales,  et 

So.  Une  poursuite  malicieuse  par  l'intimé,  et  incarcé- 
ration sans  cause  de  l'appelant. 

La  Cour  Supérieure,  ,  de  Montréal,  rendit  le  28  juin, 
1855,  jugement  sur  cette  contestation  préliminaire,  comme 
suit  : 

"  The  Court,  &c.,  considering  that  the  plaintiff  in  and  by 
his  said  declaration  hath  joined,  cumulé^  grounds  and  causes 
of  action,  as  the  defendant  in  and  by  his  said  exceptions  and 
each  of  them,  hath  alleged,  which  are  not  of  the  same  nature, 
and  do  not  ad  mit  of  the  same  defence,  or  of  the  same  judg- 
ment, and  which  by  law  cannot  be  joined,  cumuli^  in  one  and 
the  same  action,  doth  maintain  the  said  exceptions  of  the  de- 
fendant, and  each  of  them.  And  it  is  thereupon  ordered  and 
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adjudged  that  the  plaintiff  shall,  within  one  month  from  the 
rendering  of  this  judgment,  make  his  option  between  the 
several  causes  of  action,  and  between  those  which  com* 
plain  of  the  defendant  individually  and  as  a  private  citizen, 
and  those  which  complain  of  acts  by  him  done  in  his  capa- 
city of  Justice  of  the  Peace  ;  and  that  in  default  of  making 
Buch  option  within  the  time  prescribed,  the  Court  dotb  dis- 
miss the  action  of  him,  the  plaintiff,  with  costs.^' 

Ce  jugement,  soumis  à  la  révision  de  la  Cour  d'Appel,  a 
été  confirmé,  avec  le  considérant  "  qu'il  n'y  a  pas  mal  jugé 
dans  le  jugement  dont  est  appel." 

Bethune  et  Dc7NKiir,  pour  l'appelant. 

W.  DoRHAN,  pourPinlimé. 


BANC^DELA  REINE,  |    district  DE  MONTREAL. 

Présents  : —  Sir  L.  H.  LaFontaine,   Bart.  Juge-en-Chef, 
Aylwin,  Dutal  et  Caron,  Juges. 

Bridoman,.  •  •  •  • Appelant. 

et 
OsTELL, Intimé. 


Jugé  .— Qne  le  condixoteiir  d'onrrage 
n»p6ul  être  tenu  esTen  les  tien  qai 
foarniffsent  des  matériaux  au  looateur, 
syeo  leqnel  il  a  contracté,  à  mfl»LM  qa'il 
ne  Boit  établi  et  prouvé  que  la  vente  et 
livraison  de  oes  nxatériaax  ont  été  faites  à 
oe  conducteur  lni*mème. 


Held:— That  a  party  who  contracts 
for  the  performanee  of  certain  works  wiU 
not  be  h(*ld  responsible  towards  third  par- 
ties who  furnish  materials  to  the  oontrao* 
tor,  unless  it  be  established  in  evidence 
that  the  sale  and  delivery  of  sooh  mate- 
rials were  made  to  the  party  so  contrao- 
ting. 


Jugement  rendu  le  llè|ne.  joui  de  mars,  1856. 


Ostell  poursuivait  Pappelant  Bridgman,  sur  une  déclara- 
tion ô^Assumpsity  pour  balance  due  sur  otivrages  en  bois,  tels 
que  portes,  chassis  et  planches,  détaillés  au  compte  produit 
au  soutien  de  la  demande. 
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L'appelant  plaida  par  une  dénégation  générale  des  faits 
énoncés  en  la  déclaration,  et  à  l'enquête  il  produisit  des 
témoins  pour  établir  que,  dans  le  but  de  faire  finir  une 
maison  à  lui  appartenant,  il  avait  fait  marché  avec  un  entre- 
preneur de  construction,  Je  nom»né  Andrews,  pour  faire  les 
ouvrages  en  question,  et  fournir  tous  les  matériaux  né- 
ces^iaires,  à  Texception  de  certains  chassis  qoi  devaient 
être  fournis  par  l'appelant,  et  qui  furent  demandés  chez  Pin- 
timé  au  compte  de  l'appelant,  et  par  lui  payés  à  Ostell. 
L'enquête  fit  voir  qu'après  cet  ordre  exécuté  et  payé, 
Andrews  fit  d'autres  commandes  à  Oslell,  et  c'était  le  prix 
de  ces  commandes  que  ce  dernier  réclamait  ;  néanmoins  il 
n'y  avait  pas,  dans  les  témoignages  produits,  une  preuve 
claire  que  l'appelant  eut  fait  faire  ces  commandes,  ou  qu'il  les 
eut  reconnues  ;  cependant,  la  Cour  Supérieure  de  Montréal 
rendit,  le  30  ocUobre,  18o5,  jugement  condamnant  l'appe- 
lant à  payer  le  montant  de  la  demande. 

La  Cour  du  Banc  de  la  Reine,  sur  appel  de  ce  jugement, 
a  été  d'un  avis  contraire,  et  a  renvoyé  l'action  d'OstelL 
Voici  le  considérant  sur  lequel  est  motivé  le  jugement  de 
la  Cour  d'Appel. 

^^  The  Court,  &c., Considering  that  the  evidence  ad- 
duced by  the  respondent  in  support  of  his  demand  is  contra- 
dictory as  to  whether  credit  was  given,  and  delivery  made, 
to  the  appellant  in  this  cau^c,  or  to  one  Joseph  Andrews, 
of  the  goods  and  merchandize,  the  amount  whereof  is  in 
contestation  between  the  parties  ;  that  the  said  respondent 
hath  failed  to  prove  the  sale  and  delivery  of  the  said  goods 
and  merchandize  to  the  said  appellant,  as  alleged  in  his  de- 
claration, and  that  therefore,  in  the  judgment  appealed 
from  there  is  error.  •  •  • 

Abbott  et  Baksr,  pour  l'appelant, 

MacKat  et  Austin^  pour  Pintimé. 


No.  1097. 
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SUPERFOR  COURT.— QUEBEC. 
Before  : — Chabot,  Justice. 

The  Quebec  Building  Society,     Plaintifs. 

vs. 
ATKINS,  etal.j... »•••  Defendants. 

and 
^Atkins,  et  a/., •••.•••    Opposants. 


Held  : — Thai,  an  opposition  to  a  xrrit  of!  Jugé  :— Qii^une  opponition  à  an  writ 
vendiUoni  exportas^  will  be  rejected  on  do  rrndUloni  txponus^  «era  rejetée  sur 
motion.  If  filed  witiioui  the  pcrmli^ion  of  motion,  ta  toile  oppO!<it4on  tf-t  liléo  iAOB 
a  Judge.  ia  permi^isioa  d'an  juge. 


Judgment  rendered  the  4lh  day  of  November,  1859. 


Alleyn,  R.,  for  plaiDtifils,  moved  to  reject  the  oppor^ition 
afin  (Vanntiller^  filed  to  the  wril  of  vpnditioni  exftono-s  i?<.'ïued 
in  the  c-au-e,  ou  the  ground  thai  no  opposition  could  be 
filed  to  a  writ  of  vend-ifioni  ecponas^  unless  with  the  per- 
mi^tf^'îon  of  the  Court  or  of  a  judge  ;  and  Ihat,  as  no  such 
permis:?ion  had  been  obtained  for  the  filing  of  the  oppo- 
sition in  the  cause,  it  mu?»t  be  rejected. 

Parkin,  Contra. 

Chaboti  Juï»tîce  : — L^opposition  doit  être  rejetée,  car  au- 
cucune  opposition  ne  peut  être  filée  à  un  writ  de  vendi" 
iioni  exponas^  sans  la  permission  d'un  juge  préalablement 
obtenue  ;  quoique  l^ordonnance  dise  qu'une  opposition  ne 
peut  être  filée  en  aucun  cas  contre  un  writ  de  venditioni 
exponas^  néanmoins  la  pratique  ici  a  toujours  été  de  le 
permettre  en  obtenant  la  permission  du  juge  ;  dans  le  cas 
actuel,  cette  permission  n'ayant  pas  été  obtenue,  la  motion 
pour  rejeter  l'opposition  est  accordée. 

Allxtn,  R.,  for  plaintifib. 

Andersow  sand  Parkin,  for  opposants. 


BANC  DE  LA  REINE, 
En  Appel. 
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DISTRICT  DE  MONTREAL. 


Présents  : — Sir  L.  H.  LaFontaine,    Bart.    Juge-en-Cbe^ 
Aylwik,  Duyal  et  Caron,  Juges. 

Ths  British  American  Insurance  Company,.  ..  Appdanis. 

et 
Joseph,.  •  •  • Intimé. 


Jugé  !  —  Qa'ane  asanraneo  contre  le 
fbn  effeotoée  sur  une  certaine  quantité  de 
charbon,  oonrre  le  charbon  qui  eiist&it 
alors  et  celui  apporté  depuis,  et  s'étend 
aux  risques  prorenant  de  la  combustion 
Spontanée  du  charbon. 


Held  :— That  an  insorance  afainst  flre 
effected  upon  a  certain  quantity  of  coal, 
covers  not  only  the  coals  deposited  at  the 
time  but  those  deposited  since,  and  coven 
also  risk  arising  from  the  spontaneous 
combustion  o£  B^oh  coaL 


Jugement  rendu  le  12èine..jour  de  janvier,  1857. 


Joseph  dans  sa  déclaration  et  plainte  en  la  Cour  Supê* 
rieure  exposait  que,  le  7  juillet,  1854,  il  obtint  des  appe- 
lants une  police  d^assurance  contre  les  risques  du  feu  au 
montant  de  £1000^  sur  une  quantité  de  1600  à  1800  chau- 
drons de  charbon;  que  le  6  novembre,  1854,  le  feu  prit  et 
se  déclara  dans  un  monceau  du  charbon  assuré,  et  que  85S 
chaudrons,  en  avait  été  brûlés,  détruits  et  détériorés,  qui, 
sur  vente  ne  rapportèrent  que  £18  0,  lorsque  la  valeur  du 
charbon  avant  le  feu  était  de  £2  10  0.  Conclusions  au 
paiement  de  £1000,  montant  de  l'assurance. 

Les  appelants  plaidèrent  que,  lorsque  l'assurance  fut  effec- 
tuée, il  n'y  avait  sur  les  lieux  qu'environ  500  chaudrons  de 
charbon,  qui  étaient  demeurés  intacts  apcèsle  prétendu  lea 
allégué  par  Joseph  ;  qu'après  Tassurance  effectuée  l'imimé 
avait  fait  transporter  au  même  lieu  une  quantité  considérable 
de  charbon  non  assuré,  dont  une  partie  était  mouillée  et  lut 
entassée  pendant  les  ardeurs  de  l'été  ;  que  le  charbon  ainsi 
entassé  à  une  hauteur  déraisonnable,  et  en  conséquence  de 
son  état  humide  et  de  la  négligence  de  l'intimé,  avait  pris 
feu  et  une  petite  partie  en  avait  été  endommagée,  et  que 
les  assureurs  ne  pouvaient  être  tenus  des  accidents  en  sem- 
blables circonstances. 
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L'enquête  établit  la  quantité  de  charbon  qui  a  été  dété* 
riorée  par  la  combustion  spontanée,  le  prix  du  marché,  •% 
le  produit  de  la  vente  du  charbon  endommagé. 

La  Cour  Supérieure  nonobstant  la  défense  des  appelants 
prononça  jugement  contr'eux  :  Et  cette  décision  a  été  con- 
firmée par  la  Cour  d'Appel. 

H.  Stuart,  pour  les^appelants. 
David  et  Ramsat,  pour  l'intimé. 


No.  1079. 


SUPERIOR  COURT.— MONTREAL, 

Before  : — Mondslkt,  Justice. 

'The  Mator,  Aldermen   and   Citi- 
zens OF  the  Citt  of  Montreal,  Appellants, 
and 
,WooD, ...•• Respondent. 


Held  :— That  the  14th  and  15th  Vie., 
•ap.  128,  did  not  confer  on  the  Corpo- 
ration of  the  Oily  of  Montreal,  power  to 
impose  a  dntj  on  the  agents  of  Foreign 
Inearanee  Companies  doing  booinesa  in 
the  City,  and  eonseqnently  that  any  by- 
law affecting  to  impoee  sooh  dnty  if  null 
«nd  Toid. 


Jagé  :— Que  la  Ume.  et  15me.  Vie., 
chap.  128,  n'a  pas  donné  a  la  Corpth- 
ration  de  la  Cité  de  Montréal,  le  droit 
d'imposer  nne  taxe  sur  les  agents  des 
Sociétés  d'Assurance  étrangères  faisant 
des  affaires  dans  la  dite  Cité,  et  que  par- 
tant tout  règlement  imposant  telle  taxe 
est  nul. 


The  following  is  the  judgment  rendered  by  the  Superior 
Court  : — 

The  Court,. . .  •  Considering  that  the  Council  of  the  city 
of  Montreal,  have  not,  and  never  had,  the  power  to  impose 
a  tax,  such  as  they  illegally  have  done  in  and  by  a  certain 
by-law,  no.  220,  at  a  special  meeting  of  said  Council, 
held  on  the  19th  day  of  May,  1852,  upon  the  agent  or 
agents  of  each  and  every  Foreign  Fire  Insurance  Company, 
or  other  Insurance  Company  established  elsewhere  than  in 
the  city  of  Montreal,  but  carrying  on  the  business  of  in- 
suring against  loss  by  fire  in  said  city,  by  agency  therein  ; 
eonsidering  that  the  said  Council  hath  thereby  transcended 
its  authority,  and  assumed  rights  and  po^ens  which  their 
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charter,  the  statute  14th  and  15th  Vic,  cap.  188,  doth  not 
vest  in  them  ;  considering  that  the  judgment  of  the  Re- 
corder of  the  city  of  Montreal,  of  the  6th  day  of  May, 
1858,  wherefrom  the  present  appeal  hath  been  instituted, 
hath  rightly  declared  the  aforesaid  by-law  null  and  void, 
and  that  there  is  no  error  in  the  said  judgment  : — Doth  con- 
firm the  said  judgment,  and  dismiss  the  said  appeal,  with 
costs  against  the  appellants,  both  in  the  Recorder's  Court 
and  in  this  Court. 

Judgment  of  Recorder  confirmed. 

Henrt  Stuart,  for  appellants. 

RoftE  and  Monk,  for  respondent. 


COUR  SUPERIEURE.— MONTREAL. 
Présent  ; — Monk,  Juge- Assistant 

Ezparte  Spiers, Requérant. 

et 
Lb  Procureur-Général,  Pro  Regina,...  ...  Réclamant. 

et 
O'CoNNELL  etal^ Réclamants. 


Jngé  : — Qae  le  montant  d*ane  police 
d'assurance  sur  la  vie  du  mari,  dont  les 
primes  ont  été  par  lui  payées,  et  qui  a  été 
perçu  par  le  curateur  à  sa  suoecMion  va- 
oante  par  suite  de  décenfitnre,  peut  néan- 
moins être  réclamé  au  profit  de  sa  femme, 
par  deux  fidéi-commissaires  qui  ont  ac- 
oepté  la  donation  du  montant  de  cette  po^ 
lioe  d'assurance,  fuite  parle  contrat  de 
mariage,  pour  remettre  les  revenus  à  la 
femme,  et  le  principal  aux  enlknts,  non^ 
obstant  que  cette  donation  et  cession 
■*ait  pas  été  inscrite  sur  les  ItTres  de  la 
compagnie,  une  notification  en  ayant  été 
donnée  dans  un  lieu  autre  que  ceini  où 
Tassarance  a  été  effectnéa. 


Held  :— That  the  amount  of  a  poli^  of 
insurance  upon  the  life  of  a  hosband,  the 
premiums  on  which  have  been  paid  bj 
him,  and  which  has  been  recetred  hy  tl» 
curator  to  Lis  yacant  estate  by  reason  of 
insolvency,  may  nevertheless  be  claimed, 
on  behalf  of  the  wife,  by  two  trustées 
who  accepted  the  donation  of  the  amount 
of  such  policy  ef  tnsuranoer  made  by  thn 
contract  of  manage,  for  the  purpme  of 
paying  over  the  interest  to  the  win,  and 
the  principal  to  the  children,  notwith- 
standing that  the  donation  and  assign- 
ment were  not  noted  upon  the  books  of 
the  Company,  notification  having  been 
given  in  a  place  other  than  the  ylaot 
where  the  insurance  was  eifeoted. 


Jugement  rendu  le  18ème.  jour  de  noyembre,  185&. 

John  Spiers,  le  requérant  en  la  cause,  lut  nommé,  le 
IS  mai,  1855,  curateur  a  la  succession  vacante  de  feu  Donald 
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S.  Stuart  ;  en  cette  qualité  il  réalisa  les  biens  et  créances 
du  défunt,  et  par  sa  requête,  tout  en  rendant  compte  des 
deniers  réalisés,  il  demandait  à  la  Cour  la  permission 
d'appeler  les  créanciers  du  dit  feu  D.  S.  Stuart,  pour  leur 
distribuer  les  deniers  réalisés,  se  montant  à  £740  17  10. 
Parmi  ces  deniers  se  trouvait  une  somme  de  £500,  reçue 
par  le  curateur  de  la  Compagnie  d'Assurance  du  Canada, 
pour  le  montant  d'une  police  d'assurance  sur  la  vie  du  dit 
D.  S.  Stuart,  et  £25  8,  prime  sur  le  montant  de  la  dite  as- 
surance. 

Au  nombre  des  réclamations  produites  s'en  trouvait  une 
par  le  procureur-général,  pour  la  somme  de  £701  15  9,  re- 
liquat de  compte  dû  au  gouvernement  par  le  dit  feuD.  S. 
Stuart,  comme  inspecteur  du  revenu,  et  restant  ainsi  dû 
au  jour  du  décès  du  dit  D.  S.  Stuart,  laquelle  somme 
était  réclamée  par  privilège  sur  les  biens  du  comptable, 
comme  créance  du  fisc. 

Deux  autres  réclamations  furent  aussi  faites,  l'une  par 
Eliza  C.  O'Connell,  pour  meubles  à  elle  appartenant,  et 
pour  une  somme  d'argent  qu'elle  devait  toucher  sur  les 
biens  du  défunt  ;  l'autre  était  faite  par  Edward  O'Connell 
et  Alexander  Fraser  sous  les  circonstances  suivantes  : 

Par  contrat  de  mariage  reçu  à  Ste.  Foy,  le  19  décembre, 
1854,  Glackemeyer,  notaire,  le  défunt  D.  S.  Stuart  et 
Eliza  C.  O'Connell,  firent  des  accords  et  conventions  en 
vue  de  mariage,  stipulant  exclusion  de  communauté  et  sé- 
paration de  biens.  Stuart  s'obligeait  de  plus  de  donner  à 
la  future  une  somme  de  £500,  payable  à  sa  demande,  puis 
Pacte  continue  :  "  And  also  a  sum  of  £500,  which  he  bas 
"  insured  on  his  own  life  at  the  Canada  Life  Insurance 
"  Company,  under  policy  number  345,  dated  at  Montreal, 
*'  the  30th  day  of  the  month  of  April,  1849,  and  which  said 
^^  policy  of  Insurance  the  said  D.  S.  Stuart  hath  now  trans- 
"  ferred,  assigned  and  made  over,  unto  Edward  O'Connell, 
^*  of  the  parish  of  St.  Foy,  gentleman,  and  Alexander 
^*  Fraser,  of  the   city  of   Quebec,  book-keeper,  hereunto 


452 

'*  present  and  accepting  thereof,  in  trust  for  her  the  said 
'^  Eliza  Catherine  O'Connell,  and  of  the  children  which 

**  may  issue  of  the  said  marriage the  latter  (D.  S. 

*^  Stuart)  binding  himself  towards  the  said  trustees  to  pay 
**  the  yearly  premium  required  to  keep  in  force  the  said  policy 
**  of  Insurance  on  his  life  until  his  decease.^' 

Le  6  février,  1855,  les  nommés  Edward  O'Connell  et 
Alexander  Fraser  firent  signifier  un  avis  notarié  du  trans- 
port contenu  en  la  clause  ci-dessus  à  H.  W.  Welch,  agent 
à  Québec  de  la  Compagnie  d* Assurance  susmentionnée. 

La  police  d'assurance  en  question,  portant  le  no.  345, 
produite  en  la  cause,  porte  qu'elle  est  faite  en  faveur  de 
Marianne  Stuart  (première  femme  de  U.  S.  Stuart)  sur  la 
vie  de  son  mari,  la  Compagnie  d^Assurance  s'obligeant  de 
payer  au  décès  du  dit  D.  S.  Stuart,  à  la  dite  Marianne 
Stuart,  ses  exécuteurs,  administrateurs,  cessionnaires  on 
ayants  cause,  la  somme  de  £500,  moyennant  une  prime 
annuelle  de  £19  5  5,   payable  à  la  compagnie. 

Les  réclamants,  O'Connell  et  Fraser,  alléguaient  dans  leur 
réclamation  que  Marianne  Stuart  est  décédée  le  1er.  no- 
vembre 1850,  et  qu'après  son  décès,  et  du  consentement  de 
la  Compagnie  d'Assurance,  D.  S.  Stuart  continua  à  payer 
la  prime  d^assurance  sur  la  police  susdite,  pour  son  propre 
bénéfice  et  celui  de  ses  ayant  cause,  jusqu'à  son  décès,  ar- 
rivé le  1er.  avril,  1855. 

Sur  ces  faits  les  réclamants,  Edward  O'Connell  et  Alex- 
ander Fraser,  concluaient  à  ce  que  la  somme  de  £500,  mon- 
tant de  la  dite  police  d'assurance,  que  le  curateur  avait  tou- 
chée, tel  qu'apparaissait  par  son  compte,  leur  fût  payée  par 
préférence  à  tous  les  autres  créanciers  du  dit  D.  S.  Stuart, 
et  fut  déclarée  leur  appartenir,  et  non  sujette  aux  réclama- 
tions des  créanciers  du  dit  D.  S.  Stuart. 

Le  protonotairo  appelé  à  préparer  un  ordre  de  distribu" 
tiaa  de  la  somme  de  deniers  que  le  curateur  avait  en  mains, 
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fit  un  rapport,  qu'il  produit  le  4  mai,  1857,  et  par  lequel, 
après  prélèvement  des  frais  de  l'appel  des  créanciers, 
frais  privilégiés  et  frais  de  dernière  maladie,  se  montant  le 
tout  à  £25  13  4  :— 

On  lit  la  collocation  suivante  : 
4o.  To  the  Receiver  General  of  Her  Ma- 
jesty, the   amount  claimed  in  her  behalf  by 
the   Hon.  G.  E.  Cartier,   Her  Attorney  Ge- 
neral, for  monies  collected  by  the  said  D.  S. 
Stuart  for  Her  Majesty,  in   his  capacity  of 
revenue  inspector,  and  for  which  he  had  not 
accounted  at  the  time  of  his  decease 
Costs  of  opposition, 
To  the  prothonotary, 

£705  19     1 

La  balance  de  £9  5  5,  est  distribuée  au  denier  la  Iivr«, 
entre  les  autres  créanciers,  et  enfin  du  rapport  se  trouve 
l'observation  suivante  : 

"  The  claim  of  Edward  O'Connell,  and  consorsy  is  not 
*^  collocated,  inasmuch  as  the  amount  of  life  Insurance 
"  by  them  claimed,  having  been  secured  by  the  payments 
"  of  premiums,  by  the  said  D.  S.  Stuart,  the  said  amount 
'*  must  be  considered  as  belonging  to  the  estate  of  the  said 
"  D.  S.  Stuart." 

Edward  O'Connell  et  Alexander  Fraser  contestaient  le 
rapport  de  distribution,  concluant  à  ce  que  la  somme  de 
£500  fut  retranchée  de  la  collocation  faite  en  faveur  du 
receveur  général,  et  leur  fut  payée. 

Le  procureur  général  répondit  à  cette  contestation  qu'elle 
devait  être  renvoyée,  lo.  Parce  que  la  police  d'assurance 
mentionnée  au  contrat  de  mariage  des  dits  D.  S.  Stuart,  et 
Eliza  C.  O'Connell  est  décrite  comme  ayant  été  une  police 
d'assurance  effectuée  par  le  dit  D.  S.  Stuart  en  son  propre 
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nom,  tandis  que  la  police  d'assurance  dont  le  curateur  avah 
touché  le  montant,  était  faite  au  nom  de  Marianne  Stuart. 
to.  Parce  qu'au  temps  du  transport  de  la  police  mentionnée 
en  la  contestation,  le  dit  D.  S.  Stuart  était  défalcataire  en- 
vers notre  Souveraine  Dame  la  Reine  d'une  somme  excé- 
dant le  montant  de  cette  police,  et  que  ce  transport  était 
fait  en  fraude  de  notre  Souveraine  Dame  la  Reine.  So.  Parce 
que  le  curateur  avait  touché  cette  somme  sur  un  jugement 
qu'il  avait  obtenu  contre  la  compagnie  d'assurance,  sur  une 
poursuite  intentée  à  cette  fin  à  la  connaissance  des  dits 
O'Connell  et*Fraser,qui  n'y  étaient  pas  intervenus.  4o.  Parce 
qu'il  n'y  avoit  eu  aucun  transport  légal  et  valide  de  cette 
police  d'assurance,  sur  les  livres  de  la  compagnie  d'as- 
surance, et  qu'au  temps  de  la  prétendue  signification  à  la 
compagnie  d'assurance  de  la  prétendue  cession  de  police 
en  faveur  de  la  dite  Eliza  C.  O'Connell,  le  dit  D.  S.  Stuart 
était  insolvable  et  endetté  à  S.  M.  en  une  somme  excédant 
le  montant  de  la  dite  police,  pour  deniers  perçus  par  le  dit 
Stuart  en  qualité  d'inspecteur  du  revenu,  et  que  cette  pré- 
tendue signification  était  ainsi  en  fraude  de  S.  M. 

Une  admission  signée  au  nom  du  procureur  général,  et 
produite  par  les  dits  O'Connell  et  Fraser,  constate  qu'an 
temps  de  son  décès,  et  même  plusieurs  mois  avant,  le  dit 
D.  S.  Stuart  était  dans  un  état  d'insolvabilité  complète. 

La  créance  pour  laquelle  le  procureur-général  avait  fait 
une  réclamation,  et  qui  était  coUoquée  par  l'art  4e.  du 
rapport  de  distribution  ne  fut  pas  contestée,  et  fut  en  partie 
supportée  par  le  témoignage  de  M.  Durnford,  qui  avait 
été  chargé  de  l'examen  des  livres  du  dit  D.  S.  Stuart, 
après  son  décès. 

La  cause  était  dans  cet  état  lorsqu'elle  fut  soumise  à  la 
décision  de  la  Cour  Supérieure  qui  prononça  le  jugement 
qui  suit  : 

The  Court  having  heard  the  parties  by  their  counsel 
upon   the   merits  of   the   contestation  of   the   said   clai- 
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niants,  Eliza  C.  O'Connell,  Edward  O'Connell  and  Alex* 
ander  Fraser,  to  the  report  of  distribution  prepared  by 
the  prothonotary,  and  filed  in  this  Court  on  the  4th.  day 
of  May,  1857,  having  examined  the  proceedings  and  proof 
of  record,  and  deliberated  thereon,  doth  maintain  the  con- 
testation of  the  said  Eliza  C.  O'Connell,  Edward  O'Connell 
and  Alexander  Fraser  : 

And  it  is  ordered  that  the  said  sum  of  £705  19  1,  cur- 
rency, amount  of  the  4th.  item  of  the  said  report  of  distri- 
bution, reserved  for  adjudication,  be  paid  and  distributed  as 
follows,  to  wit  :  to  the  said  Edward  O^Connell  and  Alex- 
ander Fraser,  the  amount  claimed  by  them  in  this  cause  as 
the  amount  of  a  certain  policy  of  assurance  effected  on  the 
life  of  the  said  Donald  S.  Stuart,  as  trustees  appointed  and 
empowered  under  the  marriage  contract  of  the  said  late 
Donald  S.  Stuart  with  the  said  Eliza  Catherine  O'Connell, 
executed  before  Glackemeyer,  and  colleague  notaries,  on  the 
19th.  December,  1854,  to  claim  and  receive  the  said  sum 
in  trust  for  the  said  Eliza  C.  0*Connell,  as  set  forth  in  the 
said  contract  of  marriage,  the  sum  of  £500    0    0 

Costs  of  opposition,  3  11     8 

To  the  prothonotary,  11     8 


£504    3     4 


To  the  Receiver  General  of  Her  Majesty, 
on  account  of  the  amount  claimed  in  her  be- 
half, &c. 

Costs  of  opposition,  &c. 

To  the  prothonotary, 


C  J.  DuNLOP,  pour  le  procnreur-général. 
H.  Stuart,  pour  O'Connell,  et  al. 
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^^^^E^^^PE?^*^^'  \  DISTRICT  DE  MONTREAL, 
Présents  : — Sir  L.  H.  LaFontainb,  Baronnet,  Jnge-en-Chef, 
Atlwin,  Dut  ai.,  Mbbkdith  et  C.  Mombsubt,  Jnges. 

Palliskr, Appelant. 

et 
Rot  dit  Lapenséx, • .  • .   Intimée. 


7«gé  : — Q««  le  ihérff  qui  reçoit  pin- 
•ieun  brefa  d'exécution  contre  les  im- 
meubles (l'on  môme  defendeuri  doit  faire 
faire  an  procèe-Terbal  de  saiiie  en  chaque 
eauae,  et  ne  peut  faire  un  procès-verbal 
commun    en    uniMant    les    différentei 


Held  : — ^Tbat  the  sheriff  reoeinog  se- 
reral  writs  of  execution  against  %he  ias» 
moTcables  of  a  defendant,  is  bound  te 
make  a  procèë^Vêrbal  de  sawis  in  eaoh 
cause,  and  he  cannot  make  one  proc^ 
verbal  common  to  all  the  causée,  by  a 
Joinder  of  the  different  ( 


Jugement  renda  le  Sème,  jpur  de  décembre,  1859. 

Atlwin,  Juge,  dissentiente. — The  question  arising  ia 
this  cause  is  this  ;  two  separate  judgments  were  obtained 
by  different  parties  against  the  respondents,  writs  of  exe- 
cution were  issued  in  both  causes  against  the  lands  of  the 
defendant,  and  lodged  with  the  sheriff,  but  the  sale  did 
not  take  place.  Subsequently,  alias  writs  were  issued 
commanding  the  sheriff  to  sell  the  lands  seized  under  former 
writs.  An  opposition  is  filed  by  the  defendant  inasmuch 
as  only  one  of  the  said  two  judgments  has  been  eiiecuted, 
there  being  only  one  procès-verbal.  He  complains  also  of 
the  description  given  of  the  property  seized  as  being  insuf- 
ficient, on  this  last  point,  the  Court  is  unanimously  of  opi- 
nion that  it  is  no  ground  of  complaint  in  the  defendant. 
But  on  the  first  point,  I  regret  to  differ  from  the  majority  of 
the  Court.  The  record  is  not  in  such  a  state  as  to  enable  this 
Court  to  adjudicate  upon  the  contestation.  The  two  causes 
are  connexes  ;  the  sheriff  had  two  writs  to  execute  simul- 
taneously, and  the  record  itself  refers  to  the  other  cause 
which  we  have  not  before  us.  It  was  the  business  of  \\l% 
appellant  to  see  that  the  record  should  come  before  us  in  a 
complete  state  ;  he  not  having  done  so,  I  conceive  that 
this  Court  should  order  the  thing  to  be  done. 
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Now,  coming  to  the  question  as  to  the  validity  of  the 
judgment  appealed  from,  which  treats  as  a  nullity  the  act 
of  the  sheriff,  I  would  ask,  where  is  the  law  which  pro- 
nounces this  nullity  ?  At  the  argument  the  respondent  was 
required  to  furnish  authorities  in  support  of  h^s  pretension. 
The  ordinance  of  1667,  tit.  33,  art.  3,  yi^as  referred  to  ;  but 
this  article  has  no  application  to  the  seizure  of  lands,  but 
only  to  the  seizure  of  moveable».  We  are  therefore  without 
any  precise  law  on  the  point,  and  the  Courts  of  justice  have 
no  power  to  declare  an  act  null  and  void  without  special 
provision  of  law  on  the  matter. 

How  then  are  we  to  treat  the  procédure  in  this  case  ? 

The  mode  of  proceeding  with  an  officer  such  as  the  sheriff 
must  necessarily  differ  from  that  followed  in  France,  and 
this  difference  dates  as  far  back  as  the  change  of  govern- 
ment in  Canada.  Instead  of  the  bail  judiciaire,  and  other 
proceedings  used  in  the  french  Courts,  the  execution  is  in- 
trusted to  an  officer  unknown  to  the  french  system,  his 
conduct  is  prescribed  by  the  statute,  and  it  would  be  al- 
most impossible  to  require  that  he  should  follow  the  pres- 
criptions of  the  old  procédure  .  The  tvrit  is  unknown  in 
the  french  law.  The  sheriff  is  an  officer  representing  the 
Court  ;  he  is  a  public  officer  executing  privativement  à  tout 
autres  ;  while  in  France  the  huissier  represented  only 
the  pa'-ty  who  employed  him. 

In  Upper  Canada,  where  real  property  is  sold  by  the 
sheriff,  upon  several  executions,  there  is  but  one  adver- 
tisement in  the  gazette,  in  which  all  the  suits  and  all  the 
plaintiffs  are  named. 

In  the  district  of  Montreal  the  same  practice  has  been 
pursued,  to  the  manifest  saving  of  expence,  as  one  single 
rapport  de  distribution  de  deniers,  suffices  to  marshal  all  the 
creditors.  I  see  no  inconvenience  in  this  mode  of  pro- 
ceeding, and  even  an  advantage,  as  tending  to  repress  such 
oppositions  afin  d'^annuller  as  that  in  this  case,  for  unless  the 
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opposition  goes  to  both  writs  and  in  both  cases,  the  sheriff 
would  still  proceed  to  a  sale  without  delaying  the  plaintiff. 
Bat  even  the  argument  ab  inœnvenitnie^  if  capable  of  being 
urged  upon  a  foundation  of  fact,  would  not  induce  me  to 
change  the  usage  which  has  prevailed  in  the  sheriff^s  office. 

In  Lower  Canada  we  have  the  rule,  saisit  sur  saisie  ne 
vaut.  Where  is  the  law  which  enacts  that  the  sheriff  shall 
make  as  many  procès  verbaux  as  there  are  writs  ?  I  know 
of  none  ;  and  in  the  absence  of  such  a  positive  law  there 
is  no  Court  authorized  to  say  that  the  mode  followed  up  by 
the  sheriff  in  this  cause  is  null  and  void,  the  legislature 
alone  has  the  power  to  declare  what  shall  be  a  nullity. 

For  these  reasons,  I  cannot  concur  in  the  judgment  of 
the  majority  of  the  Court. 

Sir  L.  H.  LaFontaine,  Bart.  Juge-en-Chef. — L'état  du 
dossier  fait  apparaître  des  faits  suivants. 

Deux  jugements  ont  été  obtenus,  chacun  pour  £125, 
contre  le  défendeur  qui  est  maintenant  opposant  afin  d^ctn- 
nuller  dans  deux  causes  distinctes  et  non  jointes  à  au- 
cun étage  des  procédures,  l'une  à  la  poursuite  de  Janet 
Sanderson,  et  l'autre  à  la  poursuite  de  Thomas  Palliser. 
Ces  deux  jugements  paraissent  avoir  été  suivis  de  deux 
brefs  ^d'exécution  qui  ne  sont  pas  au  dossier,  mais  en  vertu 
desquels,  (voir  procès-verbal  de  saisie)  il  a  été  procédé  à 
la  saisie  de  l'immeuble  dont  il  s'agit.  Il  n'y  a  qu'un  seul 
procés-verbal  de  saisie,  bien  qu'en  tête  il  donne  les  titres 
des  deux  causes.  Ce  procès-verbal  est  daté  du  15  janvier, 
1858.  L'huissier  saisissant  commence  par  déclarer  qu'il 
a  procédé  "  en  vertu  de  deux  warrants  du  shérif  datés 
tous  les  deux  du  5  janvier,  1858,  fondés  aussi  tous  les 
deux  sur  deux  brefs  de  saisie  exécution ••••  datés  tous  les 
deux  du  29me.  jour  de  mai,  1857."  II  n'a  fait  qu'un  seul 
commandement  de  payer,  lequel  comprend  le  montant 
réuni  des  deux  jugements,  au  lieu  de  faire  au  nom  du  de- 
mandeur dans  chaque  cause,  un  commandement  de  lui 
payer  seulement  la  somme  précise  qui  lui  était  due. 
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N'y  ayant  pas  eu  de  vente  en  vertu  de  ces  deux  premiers 
brefs  d'exécution,  ils  furent  rapportés  au  tribunal  de  pre- 
mière instance.  Plus  tard,  savoir  le  20  février,  1868, 
chacun  des  demandeurs  fit  émaner  un  alias  bref  d'exécu- 
tion ordonnant  au  shérif  de  prélever,  par  la  vente  du  fonds 
par  lui  déjà  saisi,  la  somme  due  à  chaque  demandeur  res- 
pectivement. Le  shérif  parait  avoir  adopté  les  procédés 
préparatoires  pour  parvenir  à  cette  vente.  Mais  deux  op- 
positions afin  d'annuUer  faites  au  nom  du  défendeur,  une 
dans  chaque  cause,  sont  logées  au  bureau  du  shérif  qui  les 
produit  devant  la  Cour  Supérieuie,  en  ne  les  accompagnant 
que  d'un  seul  et  même  rapport,  en  date  du  9  juin,  1858, 
fait  sur  une  feuille  détachée,  non  annexée  aux  brefs  d'exé- 
cution, dans  lequel  rapport  il  allègue  qu'en  obéissance  à 
ces  brefs,  il  a  fait  les  publications  nécessaires  pour  la  vente 
du  fonds  par  lui  déjà  saisi,  et  mentionné  dans  la  cédule  A 
annexée  au  deux  brefs  d'exécution.  Cette  cédule,  après  le 
titre  des  deux  causes,  consiste  dans  un  extrait  imprimé, 
coupé  de  la  gazette  officielle,  et  est  sans  date. 

Les  deux  oppositions  du  défendeur  concluent  à  la  nullité 
de  la  saisie,  parcequ'il  n'y  a  pas  eu  deux  actes  séparés  de 
saisie,  et  parcequ'au  lieu  d'un  seul  procès-verbal  il  aurait 
du  y  en  avoir  deux.  Ces  oppositions  ont  été  contestées 
par  les  deux  demandeurs,  chacun  séparément.  Deux  juge- 
ments sont  intervenus  le  31  décembre,  1858,  donnant  an 
défendeur  main-levée  de  la  saisie. 

Le  défendeur  se  plaignait  aussi  dans  ses  oppositions  de 
ce  que  la  désignation  de  sa  propriété  n'était  pas  suffisante. 
Si  un  seul  procés-verbal  doit  rendre  la  saisie  valable,  cette 
plainte  du  défendeur  devient  tout  à  fait  futile  en  présence 
de  sa  signature  à  ce  procès-verbal,  sans  aucune  protestation 
de  sa  part.  Pour  justifier  cette  plainte  des  témoins  ont 
été  examinés.  S'ils  l'ont  été  dans  les  deux  causes,  ce  que 
j'ignore,  nous  n'avons  leurs  témoignages  que  dans  une 
seule,  et  ce  n'est  pas  celle  qui  est  portée  en  appel.  Nous 
avons  seulement  les  témoignages  pris  dans  la  cause  de 
Sanderson  ;  nous  ne  pourrions  donc  en  prendre  connais- 
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sance,  même  s'il  y  avait  lieu   de   s'occuper  du   dernier 
\    moyen  d'opposition  du  défendeur. 

La  seule  question  est  donc  celle  de  savoir  s'il  devait  y 
avoir  deux  saisies,  deux  procès-verbaux,  et  deux  avertisse- 
ments distincts  dans  la  gazette  otficielle  :  à  l'exception  de 
ces  trois  actes  de  procédure,  et  du  rapport  qu'en  a  fait  le 
shérif,  tous  les  autres  ont  été  disjoints. 

Le  statut  provincial  de  1836,  ch.  15,  contient  la  dispo- 
sition suivante  :  ^'  Le  procès-verbal  de  saisie  sera  annexé 
à  chaque  retour  de  saisie  d'aucuns  biens  et  effets  ou  terres 
et  immeubles,  et  renfermera  un  inventaire  exact  et  détaillé 
des  biens  et  effets,  et  une  description  légale  des  biens  et 
immeubles  qui  auront  été  saisis." 

Et  parla  18e  section,  lorsqu'il  y  a  plusieurs  demandeurs 
ou  plusieurs  défendeurs  mentionnés  dans  un  bref  d'exécu- 
tion, ou  lorsque  les  parties  sont  en  jugement  en  qualité  de 
tuteurs,  il  est  suffisant  que  Tavertissement  du  shérif  men- 
tionne le  premier  demandeur  et  le  premier  défendeur,  dé- 
clarant en  même  temps  qu'il  y  a  d'autres  demandeurs  ou 
d'autres  défendeurs,  et  que,  dans  l'autre  cas,  l'avertisse- 
ment "  déclare  que  tel  tuteur  est  tuteur  aux  enfants  mi- 
neurs de  la  personne  décédée,"  sans  spécifier  au  long  les 
noms  de  tels  enfants  mineurs. 

La  première  de  ces  dispositions,  celle  qui  est  relative  au 
procès-verbal,  doit  s'entendre  évidemment  d'un  procès- 
verbal  comme  étant  exigé  sur  chaque  saisie  qui  est  pra- 
tiquée. Dans  l'espèce  il  y  avait  deux  titres  exécutoires 
distincts  l'un  de  l'autre.  Celui  émané  au  nom  de  Palliser 
ne  commandait  pas  et  ne  pouvait  pas  commander  au  shérif 
d'exécuter  celui  émané  au  nom  de  Sanderson,  et  vice  versa. 
Le  jugement  dont-il  est  fait  mention  au  dos  de  l'un  des 
brefs  d'exécution,  aux  termes  de  la  SOe.  section  de  l'ordon- 
nance de  1786,  n'est  pas  le  jugement  qui  est  mentionné  an 
dos  de  l'autre.  La  saisie  ne  pouvait  donc  être  faite  sous  la 
même  autorité.  Il  devait  donc  y  avoir  deux  saisies  et  deux 
reiotm-s  de  saisie.     Tout  retour  de  saisie  devant  être  accom- 
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pagné,  lorsqu'il  est  fait  au  tribunal,  d'un  procès-verbal  de 
la  saisie,  il  s'ensuit  que  dans  Tespèce  il  devait  y  avoir 
deux  procès  verbaux  de  saisie,  un  pour  chaque  cause  :  sans 
cela,  la  procédure  dans  Tune  de  ces  deux  causes,  qui  sont 
disjointes,  est  incomplète.  Au  dossier  de  l'une  d'elle, 
îl  n'y  a  pas  de  procès-verbal  de  saisie,  il  ne  peut  pas  y  en 
avoir.  La  suggestion  qui  a  été  faite  qu'on  peut  regarder  le 
procès-verbal  comme  commun  aux  deux  causes,ne  me  parait 
pas  une  suggestion  qui  puisse  être  accueillie.  D*abord  elle 
n'aurait  pas  reffet  de  compléter  le  dossier  de  l'une  d'elles. 
Puis  supposons  une  opposition  afin  d'annuller  faite  dans 
une  seule  cause,  avec  laquelle  le  shérif  rapporte  l'uni- 
que procès-verbal  qui  existe,  puis  cette  opposition  après 
un  premier  jugement  portée  en  Cour  d'Appel,  il  est  facile 
de  concevoir  que  le  défendeur  pourrait  se  pourvoir  contre  la 
saisie  en  autant  qu'elle  se  rapporterait  à  l'autre  cause,  par 
une  autre  opposition  afin  d'annuller,  fondée  sur  le  défaut 
ou  l'absence  du  procès-verbal,  et  par  là  arrêter  toute  la 
procédure  de  cette  cause  jusqu'au  retour  du  dossier  de  la 
cause  en  appel,  et  même,  après  ce  retour,  le  dossier  -de 
l'autre  cause  restera  toujours  incomplet  jusqu'à  ce  qu'on 
.  trouve  le  moyen  de  faire  sortir  le  procès-verbal  de  saisie  de 
l'un  des  dossiers  pour  le  faire  entrer  régulièrement  dans 
l'autre.  L'une  des  parties  serait  donc,  sans  qu'il  y  eut  de 
sa  faute,  soumise  à  des  délais  indéfinis.  Ainsi  je  suis 
porté  à  dire  que  dans  Tétat  de  notre  législation  sur  la  ma- 
tière, législation  qu'il  serait  peut-être  désirable  de  modifier, 
il  aurait  du  y  avoir  deux  commandements  de  payer,  deux 
saisies  et  deux  procès-verbaux  de  saisie.  Je  regrette  en 
quelque  sorte  d'avoir  été  obligé  d'en  venir  à  cette  conclusion, 
car  la  position  du  défendeur  est  bien  loin  d'être  favorable, 
lui  qui  a  signé  le  procès-verbal  de  saisie  sans  aucune  pro- 
testation. Quant  à  l'avertissement  qui  doit  être  publié 
dans  la  Gazette  Officielle^  et  qui,  dans  l'espèce,  a  été  fait 
par  un  seul  et  même  acte,  il  ne  me  semble  pas  entrainer 
les  mêmes  inconvénients  que  ceux  que  j'ai  signalés  plus 
haut.  Rien  n'empêche  le  shérif  d'en  produire  au  besoin 
des  duplicata  dans  les  deux  causes,  et  par  là  de  rendre 
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complets  les  deux  dossiers.  Si  le  défendeur  fait  une  oppo- 
sition dans  l'une  des  deux  causes  seulement,  son  autorité 
de  procéder  à  la  vente  est  bien  suspendue,  il  est  vrai,  quanta 
cette  cause  ;  mais  il  me  semble  que  dans  ce  cas,  son  au- 
torité relativement  à  l'autre  cause  ne  doit  pas  être  affectée 
et  reste  entière. 

L'absence  de  l'original  du  procès-verbal  de  saisie  du 
dossier  tel  que  présenté  en  appel,  ne  saurait  être  dans  les 
circonstances  une  objection  valable.  Le  défendeur  en  en 
produisant  lui-même  la  copie  dûment  certifiée  qui  lui  a  été 
signifiée  est  venu  au  secours  du  demandeur. 

MoNDELET,  Juge. — L'articlc  de  Pordonnance  de  1667  qui 
a  été  cité  ne  s'applique  directement,  il  est  vrai,  qu'à  la  saisie 
des  meubles,  mais  comme  le  cas  est  analogue,  je  ne  vois 
pas  pourquoi  sa  disposition  ne  s'étendrait  pas  également  à 
la  saisie  des  immeubles. 

DuvAL,  Juge. — Le  shérif  est  un  officier  subordonné  de 
la  Cour,  et  certainement  que  ce  que  la  Cour  de  première 
instance  ne  pouvait  faire,  cet  officier  subordonné  ne  le  pou- 
vait davantage.  Or,  il  n'y  a  pas  de  doute  que  la  Cour  de 
première  instance  n'aurait  pu  ordonner  la  jonction  des  deux 
causes  ;  de  quel  droit  alors  le  shérif  viendra-t-il  l'imposer 
aux  parties  î  Quant  à  l'article  cité  de  l'ordonnance  de  1667, 
je  suis  également  d'opinion  qu'il  est  applicable  à  la  saisie 
des  immeubles,  et  que  le  shérif  était  tenu  de  faire  un 
procès  verbal  distinct  dans  chaque  cause. 

Le  jugement  de  la  Cour  Supérieure  de  Montréal,  était 
comme  suit  : 

La  Cour,  etc Considérant  que,  quoiqu'il  y  eût  deux 

saisies-exécutions  émanées  contre  le  défendeur,  il  n'y  avait 
qu'un  seul  procès-verbal  de  saisie,  maintient  la  dite  oppo- 
sition avec  dépens  ;  en  conséquence  accorde  main-levée 
au  dit  opposant  de  la  saisie  de  l'immeuble  saisi  en  cette 
cause  en  vertu  de  deux  brefs  de  saisie  exécution,  dont  l'un 
émané  à  la  poursuite  du  demandeur  en  cette  cause  contre 


493 


le  défendeur,  et  l'autre  dans  une  cause  portant  le  No.  6,  et 
dans  laquelle  Janet  Sanderson  était  demanderesse  contre 
le  dit  défendeur. 

La  Cour  d'appel  a  confirmé  ce  jugement  "  considérant 
qu'il  n'y  a  pas  mal  jugé." 

MoRisoir,  pour  rappelant. 
LoRANOER  Frères,  pour  l'intimé. 


No.  2305.^ 


SUPERIOR  COURT.— MONTREAL. 

Before  : — Smith>  Justice. 

Carsox  et  al^ Plaintiffs. 

vs. 
The  Mayor,  Aldermen  and  Citizens 

OP  THE  City  op  Montreal,....    Defendants» 


Held  :— That  the  Corporation  of  the 
City  of  Montreal  is  liable  for  damages  oc^ 
•aeioned  by  a  mob  riotously  entering  into 
the  honse  of  the  plaintiff,  in  the  City, 
»nd  brenking  windows  and  fumitoroy  and 
spilling  liquors. 


Jugé  :— 'Que  la  Corporation  de  la  Cité 
de  Montréal  est  responsable  pour  dom- 
mages causés  par  l'entrée  d'un  attroupe- 
ment dans  la  maison  du  demandeur,  et  y 
brÎMUit  let  chassis  et  les  meubles,  et  ré- 
pendant des  boissons. 


Judgment  rendered  the  30th.  April,  1859. 

The  plaintiffs  declaration  alleged  the  defendants  to  be 
a  body  corporate,  and  that  they,  '^  as  such  body  corporate, 
"  were  by  law  entrusted  with  the  preservation  of  public 
"  peace,-  and  the  protection  of  the  lives  and  property  of 
^'  persons  being  and  situate  within  the  limits  of  the  said 
"  City  of  Montreal,  and  were  by  law  liable  for  any  injury 
*^  and  damage  sustained  in  consequence  of  any  riotous  or 
"  illegal  conduct  of  persons  riotously  assembled  together, 
"  and  for  any  loss  or  destruction  of  property  occasioned  by 
^^  any  mob  or  tumultuous  assemblage  of  persons  in  the  said 
"  City  of  Montreal."  The  declaration  then  set  forth  the  da- 
mage to  the  extent  of  £90,  done  by  a  mob  to  the  plaintiffs' 
furniture  andeffects^  in  their  house,  within  the  City,  on  the 
13th.  July,  1857.    That  the  plaintiflfs  had  notified  the  de- 
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fendants  of  the  loss,  and  that  although  six  months  had  lapsed 
since  the  destractlon  of  the  property,  '^  the  said  defendants 
*'  have,  contrary  to  the  form  of  the  statute  in  such  case 
"  made  and  provided,  omitted  to  exercise  the  power  in 
**  them  vested  by  law,  and  to  provide  by  special  assessment 
"  to  defray  the  said  loss,  by  reason  whereof,  and  by  law,  an 
<*  action  hath  accrued  to  the  said  plaintiffs  against  the  said 
*^  defendants,  to  recover  the  amount  of  such  loss."  Plea, 
défense  au  fonds  en  fait. 

Smith,  Justice. — There  can  be  no  doubt  that  the  defen- 
dants are  liable  to  pay  the  amount  of  damage  occasioned 
by  the  riotous  assembly  referred  to  in  the  evidence,  which 
took  place  in  connection  with  an  orange  ball  then  held  in 
the  Odd  Fellows  Hall  in  this  City.  It  would  appear  that  the 
mob  broke  into  the  house  of  the  plaintiffs'  destroying  the  win- 
dows, breaking  furniture  and  spilling  liquors.  The  question 
is  as  to  the  amount  of  the  damage,  the  amount  which  the 
defendants  were  willing  to  pay  is  not  sufficient.  I  add 
£10  to  that  amount,  and  give  judgment  for  £28 18  1 1. 

Judgment. — "  Considering  that  the  said  plaintiffs  have 
^*  established  the  material  allegations  of  their  declaration, 
^^  and  that  they  have  suffered  damage  to  the  extent  of 
"£28  18  11,  by  reason  of  the  greivances  set  out  in  the 
^*  said  declaration,doth  condemn  the  defendants  to  pay,  etc 

Carter,  Ed.,  for  plaintiffs. 
Papin,  for  defendants. 


Nora.  8—  14  and  16  Viot,  eh.  128,  seo  88,  giHnf  power  to  the  OoneU  to  psn  â 
by-law  :  '*  To  impooe  a  ipeoial  assessment  orer  and  above  all  other  rates  or  epses» 
"  ments  which  the  said  Oonnoil  are  empowered  Co  tmpose,  to  defhiy  and  meet 
**  the  expenoes  of  any  bnilding,  or  bnildings  or  olher  property  whatsoever  thai 
*<  may  be  demolished,  destroyed,  ix^ured,  damaged  or  deteriorated  in  value,  by  any 
t<  mob,  tvmnltuons  anemblagOi  or  riotous  persons  whoiftsoevter  in  the  said  City  i  pro« 
"  vided,  that  in  the  event  of  the  demolition,  destruction,  iigury  or  daman  to  any 
**  property  in  the  said  City  by  any  mob  or  tamnttaous  assembly,  if  the  said  Conneu 
"  omit  to  provide,  bv  such  special  assessment,  to  defray  the  expense  thereof  within 
'*  six  months  after  the  destruction  or  injury  of  the  said  property,  then  the  said 
"  Council  shall  be  liable  to  pay  the  same,  and  the  proprietors  of  the  property  de^ 
'*  troyed  or  h^ured  may  reoover  the  amount  or  value  thereof  by  aotioa  asainat  tbt 


BANC  DE  LA  REINE, 
En  Apfki.. 
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DISTRICT  DE  MONTREAL. 


Présents  : — Sir  L.  H.  LaFontaine,    Bart.  Juge-en-Chef, 
Atlwin,  Dutal,  Meredith  et  C.  MoNDSiJrr,  Juges. 

Thk  Trust  and  Loan  Company  of  Upper 

Canada.  . .  • , Appelants. 

et 
Christiana  MacKat, • Intimé, 


Jagé  :  —  lo.  Qu'on  «cploit  d'hninier 
Mt  un  aote  authentique  qui  fait  foi  Jus- 
qu'à inscription  en  faux. 

2o.  Qu'aucune  preuve  à  Tenoontre 
d'un  tel  exploit  ne  peut  être  permise 
sans  cette  inscription  en  faux. 

3o.  Que  sur  une  assignation,  In  signi- 
fication d'une  seule  copie  de  l'ordre  et  de 
la  déclaration  suffit  pour  Ttgoumement 
des  deux  conjoints,  tant  du  mari  que  de 
la  femme,  séparée  de  biens. 


Held  .—That  the  return  of  a  bailiff  if 
an  authentic  act*  the  validity  of  which 
can  only  be  impugned  by  an  voêcriptUm 
en/aux. 

2^  That  no  fnoof  will  be  admitted 
against  the  Talidity  of  such  return  with* 
out  an  inacrvpiion  en  faux. 

3o.  That  upon  service  of  writ  of  sum* 
moDs,  service  of  one  crpy  only  of  such 
writ  and  of  the  declaration  is  sufficient  te 
bring  husband  nnd  wife,  êipariê  dé 
kien9f  before  the  Court 


Jugement  rendu  le  ler.  jour  de  décembre,  1859. 

MoNDELBT,  Justice  : — This  is  an  appeal  from  a  judgment 
rendered  on  the  30th.  February,  1859,  by  the  Superior  Court, 
Montreal,  dismissing  the  plaintiffs'  action,  upon  an  except 
tion  à  la  forme. 

The  defendants  are  man  and  wife,  and  separated  quant 
aux  btensj  there  being  a  séparation  contractuelle  by  their 
contract  of  marriage.    They  live  together. 

In  the  Court  below,  the  defendant,  by  exception  à  la  forme^ 
pleaded,  that  they  had  not  legally  been  served,  that  is  to 
say,  rather,  that  the  female  defendant  had  not  legally  been 
served  with  the  writ  or  process  inasmuch  as  there  was  only 
one  copy  served  upon  the  defendant,  MacKay,  and  none 
upon  Mrs.  Mackay,  his  wife,  who  at  the  time  of  such  service 
upon  him,  was  absent  from  the  country. 

The  bailiff  Martin  who  effected   the  service,  declares, 

not  that  he  served  the  defendants,  but  that  he  served  the 

30 
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writ  and  declaration  upon  Robert  MacKay,  by  leating  a  copy 
at  hi»  domicile,  speaking  to  himself. 

On  the  following  day  another  bailiff,  McCormick,  served 
upon  the  female  defendant  the  writ  and  declaration  by,  a» 
he  says  in  his  return,  learing  a  copy  &c.  at  her  domicile, 
speaking  to  a  grown  person  of  her  family. 

It  is  to  be  noticed  here,  that  according  to  a  rule  of  prac- 
tice of  the  Superior  Court  (rule  S3)  :- 

*^  Upon  every  exception  décfincUoirej  pérempioire  à  la 
forme,  ou  dilatoire,  the  plaintiff  may  move  for  bearing 
without  an  answer  ;  it  being  expressly  provided  that  every 
plaintiff  so  moving,  shall  thereby  for  the  purpose  of  sucb 
hearing,  be  held  to  confess  the  allegations  contained  io 
such  exception." 

It  has  been  objected  that  there  has  been  no  such  motion, 
but  an  ezparle  proceeding  at  enquête,  and  then  the  plain- 
tiffs being  foreclosed  from  answering  the  plea,  an  ins- 
cription  for  hearing  on  the  nterits  of  the  exception.  It  '19 
further  pretended  by  the  plaintiiis  that  the  rule  does  not 
apply  to  the  present  case. 

The  answer  to  this  objection  is  simply  this  ;  that  whether 
it  is  by  a  motion  properly  so  called,  or  by  an  inscription 
that  the  defendant  asks  of  the  Court  to  be  heard,  matters  lit-* 
tie.  The  essential  part  of  the  proceeding  is  that  a  hearing 
on  the  exception  à  la  forme,  without  an  answer  having  pre^ 
viously  been  put  in  has  'taken  place.  The  reason  is  the 
same,  and  applies  in  the  sanie  way.  The  plaintiffs,  pari 
ratione,  are  held  to  have  confessed  the  facts  alleged  in  the 
defendant's  exception. 

Such  being  the  case,  it  was  the  duty  of  the  eour  de  pre-- 
mière  instance  to  take  the  facts  as  confessed,  and  namely, 
that  there  had  been  no  service  upon  Mrs.  MacEay,  and  to 
dimiss  the  action. 

Let  us  take  another  view  of  the  subject. 
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Should  not  the  baillifT  have  declared  in  his  return  that  he 
served  the  défendants.  Assuredly. 

I  shall  probably  be  told  that  his  leaving  a  copy  of  the 
writ  and  declaration  with  Robert  MacKay,  is,  ipso  facto^  a 
sufficient  service,  since  he  was  not  bound  to  serve  two 
copies. 

I  grant  that  he  was  not  bound  to  serve  two  copies  ; 

**  Si  la  femme  est  séparée,  et  qu'ils  aient  une  demeure  ou 
résidence  différente,  il  faudra  les  y  assigner,  et  non  au  do- 
micile du  mari." 

**  La  femme  étant  sous  la  puissance  du  mari,  ne  peut 
aussi  être  assignée  que  conjointement  avec  lui,  et  par  un 
seul  et  même  exploit."  (1) 

But,  although  one  copy  sufficed,  still  the  bailiff  should 
have  declared  in  his  return,  that  he  summoned  {cité)  the 
defendants,  by  leaving  a  copy  of  the  writ  of  summons 
speaking  to  Robert  MacKay  &c. 

The  return  of  the  bailiff  should  be  perfect,  certain  and 
bear  the  evidence  of  the  service  having  been  made  upon 
the  defendants^  that  they  have  been  served,  and  he  should 
say  so. 

In  France,  the  bailiffs  had  to  be  very  precise  :  the  et^ 
tatiovj  the  assignation^  is  a  proceeding  of  importance  with 
regard  to  the  parties  and  to  the  Court,  it  being  through 
the  assignation  that  it  acquires  jurisdiction  over  the  mat- 
ter en  litige. 

As  to  the  second  return  of  service  upon  Mrs.  MacKay, 
the  bailiff  McCormick  in  his  deposition  declares  and  prove» 
that  he  made  no  such  service.  The  Court  cannot  shut  its 
eyes  upon  such  a  proceeding. 

(1)  Jomae,  Ord.  1667,  tit.  II,  pp.  130  et  131. 
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I  think  therefore,  that  inasmuch  as,  in  the  present  case, 
there  was  no  necessity  to  serve  a  copy,  that  is  to  leaye  a 
copy  of  the  writ  and  declaration,  the  service  woald  have 
been  all  sufficidot,  had  the  bailiif  Martin  summoned  the  de- 
fendants, by  leaving  a  true  copy,  etc.,  to  Robert  MacKay,  etc 

We  shall  probably  be  told  that  the  Court  has  a  certi- 
tude morale  that  Mrs.  MacKay  was  served  :  that  her  ap- 
pearance, though  sous  réserve^  shews  it 

As  to  the  certitude  morale  of  which  Prost  de  Royer  speaks, 
it  is  any  thing  but  what  is  here  attempted  to  be  made  out 
It  does  not  mean  the  mere  idea  of  the  Judge,  each  man 
may  have  his  own,  and  if  it  were  so,  the  Judge  instead  of 
being  Vesclave  de  la  loi,  as  he  should  be,  would  enslave  and 
silence  the  law,  and  become  supreme.  It  simply  means 
that  a  perfect  service  conveys  to  the  mind  of  the  Judge  a 
certitude  morale  of  a  fact  of  which  he  has  no  personal  nor 
certain  knowledge. 

As  to  the  appearance  of  Mrs.  MacKay  ;  she  has  appeared 
nnder  reserve,  she  appears  to  defend  herself,  as  Jousse  says, 
pour  se  plaindre  de  Passignationj  and  the  moment  she  opens 
her  mouth,  she  is  to  be  silenced,  why  ?  because  the  Judge 
has  a  certitude  morale  that  she  received  the  summons.  Well, 
next  day,  she  may  be  regularly  summoned,  but  the  Judge 
will  seriously  say,  fat  la  certitude  morale  qu'acné  n*a  pas 
reçu  une  copie  du  bref,  and  so  on.  Instead  of  a  law,  instead 
of  certainty,  we  may  be  left  to  the  tender  mercy  of  a  Judge, 
either  well  conversant  with  or  not  at  all  cognizant  of  the 
elementary  or  fundamental  rules  of  our  admirable  and  phi- 
losophical procédure^  and  who  under  the  flimsy,  dangerous, 
chimerical  pretence  of  dealing  out  equity,  will  administer 
tyranny  and  trifle  with  the  most  sacred  interests  of  the  parties, 
according  to  his  crude  and  undigested  notions  of  procédure^ 
instead  of  following  those  steady  rules  which  experience  has 
sliewn  the  wisdom  of,  and  which  are  the  only  security  of 
all  those  who  come  before  Courts  of  Justice,  whether  they 
be  plaintifis  or  defendants.  i 


469 

The  Court  being  judicially  in  possession  of  the  above 
facts,  I  don't  see  that  there  is  any  occasion  to  trouble  our- 
selves with  the  question  of  the  inscription  defavx^  in  other 
words,  as  to  whether  the  return  made  by  McCormick, 
which  bears  all  the  requisites  on  its  face,  could  be  called  in 
question  by  any  other  proceeding  than  an  inscription  de 
faux. 

However,  Martin's  return  being  evidently  insufficient,  it 
became  necessary  to  the  plaintiffs,  in  order  to  make  good 
that  return,  that  they  should  shift  theii  ground,  and  although 
in  their  plea  they  have  not  set  up  the  pretension,  that  an 
inscription  de  faux  was  necessary,  in  their  factum  and  at 
the  hearing  of  the  case  before  this  Court  this  pretension 
was  set  up,  and  is  therefore  to  be  viewed  as  a  legal  propo- 
sition  set  up  à  la  dernière  heure^  and  thus  submitted  to  the 
consideration  of  this  Court. 

It  will  be  difficult,  if  not  impossible,  for  any  one  to 
shew  that  there  is  between  the  character,  position  and 
functions  of  the  huissier^  such  as  he  existed  at  a  remote 
period  in  France,  at  the  time  of  the  prevalence,  I  will 
not  say,  of  a  jurisprudence,  but  of  certain  antiquated  no- 
tions touching  the  inscriptian  defauxy  a  perfect  similarity 
with  the  character,  position  and  functions  of  an  huissier  in 
Canada.  In  France,  where,  comparatively,  there  was  little 
business,  where  the  huissier  was  patented,  had  a  position, 
attributions  and  privileges,  and  a  responsability  which, 
considering  our  state  of  society,  the  multiplicity  of  busi- 
ness, the  total  différence  in  all  things,  chiefly  brought 
about  by  the  development  and  extension  of  commerce, 
the  summary  manner  of  administering  justice  which 
bas,  in  Canada,  become  a  necessity,  proceedings  in  Courts 
of  Justice  are  different  and  much  more  rapid,  and  there- 
fore it  is  certain  that  we  require  here  a  jurisprudence 
totally  different,  a  jurisprudence  of  our  own,  a  Canadian 
jurisprudence,  one  which,  in  the  district  of  Montreal,  au 
moins^  has  subsisted  for  years,  as  well  in  the  Inferior,  as  in 
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the  Superior  Term.  I  distinctly  remember  that  during 
a  long  series  of  years,  in  the  course  of  a  long  practice 
which  was  not  inconsiderable,  in  all  the  Courts,  the  returns 
of  bailiffs  were  attacked  by  exception^  and  not  by  inscrip- 
tion de  faux. 

Why  and  for  what  reason  should  we  set  aside  such  a 
wholesome,  sensible  and  convenient  practice  ?  Is  it  be- 
cause we  find  in  Rébuffe  a  latin  word,  impugncUa^  which 
is  supposed  to  mean  what,  by  a  forcible  interpretation,  it  is 
attempted  to  connect  with  the  Ord.  of  1535,  that  we  are  to 
lay  down  a  rigid  rule  which  is  never  to  be  modified.  Is  it 
because  we  hear  Imbert  relate  a  dictum  upon  the  subject, 
or  meet  in  Bioche  with  some  few  gratuitous  assertions, 
without  discussion  or  distinctions,  that  we  are,  blindly  to 
close  our  eyes,  and  lock  up  our  reason,  and  take  as  law 
upon  very  bad  reasons,  what  in  our  own  jurisprudence,  in 
our  own  state  of  society,  from  the  very  necessity  of  the  case, 
we  cannot  help  saying  is  a  bad  course,  an  obstructive  pro- 
ceeding. 

I  know  it  has  been  attempted  to  draw  a  distinction  (  sans 
difference  )  in  favor  of  the  sheriff*. — I  have  always  before 
and  since  I  was  raised  to  the  bench,  resisted  such  a  course 
which  was  nothing  short  of  setting  aside  the  Ord.  of 
1667,  by  means  of  the  provincisl  Ord.  of  1785,  which  a  few 
affected  to  believe  and  openly  asserted  had,  in  that  respect, 
nullified  the  Ord.  of  1667.  This  pretension,  however, 
was  silenced  by  the  provincial  act  of  the  6lh.  Wm.  IV,  ch. 
J8,  wherein  the  sheriff's  attributions,  his  duties  and  respon- 
sibilities are  pretty  well  defined. 

I  beg  leave,  now,  most  distinctly,  and  most  emphati- 
aally  to  ask,  what  law  is  there  to  authorize  this  Court, 
or  any  Court  in  Lower-Canada,  to  bind  the  parties 
down  to  an  inscription  de  faux  against  the  returns  of 
bailiffs  ?  If  there  be  such  a  law,  let  us  have  it.  If  there 
be  no  such  law,  then  the  arbitrary  rule  which  it  is  soughl 
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to  be  laid  down  as  law,  should,  at  least,  be  one  of  general 
character,  one  which,  pari  raiione^  should  be  made  to 
apply  to,  and  govern  similar  cases. 

As  to  the  law  :  no  one  will  venture  to  assert  that  it  is 
the  Ord«  of  1535,  it  having,  as  every  one  knows,  no  bear- 
ing upon  such  a  case  as  the  present  one,  much  less  the 
Ord«  of  1737,  which  is  not  law  here,  wherein  not  a  word  is 
to  be  found  applying  to  the  question  before  us,  for  the  ob- 
vious reason  that  all  such  matters  are  regulated  by  the 
Ord.  of  1667. 

As  to  what,  in  the  absence  of  any  law,  (supposing  we 
trample  under  foot  the  Ord.  of  1667)  should  be  the  rule 
laid  down,  I  would  only  ask,  what  reason  is  there  for 
binding  the  parties  to  an  inscription  de  taux  against  the 
simple  return  of  a  bailiff:  "  that  he  has  served  the 
défendant  with  a  summons  ?  "  when  upon  the  very  im- 
portant proceeding  of  an  exécution^  or  even  a  rébellion  à 
juslice^  you  dispense  with  that  long,  cumbrous,  expen- 
sive and  altogether  obstructive  procédure^  and  upon  a 
mere  opposition,  or  a  rule,  you  bring  up  the  whole 
matter,  and  send  a  defendant  to  gaol,  absolve  him  from, 
often,  the  calumnious  and  unjust  return  of  the  bailiff. 
^'  Dont  you  see  the  difference,  I  will  be  answered  :  As  to 
the  service,  jthe  law  says  there  shall  be  an  inscription  de 
fauxy  and  as  to  the  execution,  the  saisie^  the  rébellion  à 
justice^  the  Ord.  of  1667,  says  you  shall  proceed  by  oppo- 
sition." I  beg  leave  to  stop  on  the  very  threshold  those 
who  so  gratuitously  tell  us  there  is  a  law  binding  the  par- 
ties to  the  inscription  de  fauXy  as  far  as  the  service  of  sum- 
mons is  concerned.  I  have  already,  and  must  again,  em- 
phatically deny  that  there  is  any  such  law,  and  I  call  upon 
those  who  say  there  is  such  a  law,  to  let  us  know  it. 

If  this  pretension  be  founded  merely  upon  the   opinions 

of  writers,    then  again  I  say,  let  us  have  a  Jurisprudence 

which,  in    reason,    in  justice   and  in  practice,   we  may 

ave  no  reason  to  blush  at  as  having  been  laid  down  as  a 
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rulei  not  an  arbitrary  rule,  but  a  rational  one,  a  rule  wbicb 
will  work  in  our  system  of  Jurisprudence,  in  our  present 
state  of  society,  and  not  one  which  has  no  sound  reason 
in  its  favor,  which  has  to  be  far  fetched,  after  having  been  . 
sought  for  in  writers  which  we  are  not  surely  to  con- 
sider as  authority  ;  a  rule  which  to  its  obsolete  cha- 
racter adds  the  peculiar  characteristic  of  being  obstruc- 
tive and  altogether  impracticable  in  the  present  multi- 
plicity business. 

It  must  strike  every  reflecting  mind,  that  once  esta- 
blished, the  rule  must  work  and  be  applied  universally. 
Now  I  would  only  ask  how  such  a  rule  will  meet  the  mul- 
tiplicity of  cases,  in  the  Circuit  Court  for  instance  ?  Is  a 
plaintiff  to  be  stopped  by  the  long,  tortuous,  cumbrous,  ex- 
pensive inscription  defauxy  instead  of  the  point  being  sim- 
ply, summarily  and  cheaply  brought  up  and  disposed 
of  by  the  Court  upon  an  exception,  as  was  done  in 
France  as  all  the  books  testify.  And  again,  upon  the  ser- 
vice of  a  notice,  a  mere  notice,  why  not  have  the  ins- 
cription de  faux  ?  Has  the  bailiff  not  made  his  return 
under  the  sanction  of  his  oath  of  of&ce  ?  Why  the  dis- 
tinction, when  there  is  no  difference  ?  As  to  the  lame 
reason  which  has  been  given,  that  the  bailiff  is  not  a 
party  to  the  proceeding  upon  the  exception^  does  not  the 
same  reason  apply  to  the  opposition,  to  the  return  of  the 
service  of  a  subpœna^  a  rule,  or  any  other  proceeding  ? 
Does  not  the  plaintiff,  or  the  party  interested  in  so  doing, 
sustain  the  proceeding  ?  As  to  a  procuration^  and  the  re- 
course of  the  bailiff  against  the  party  falsely  and  calnm- 
niously  attacking  his  return,  will  it  be  said  that  in  all 
cases  he  is  to  be  barred  of  his  action  in  damages,  be- 
cause there  has  been  no  inscription  de  faux  ?  surely  it  is 
sufficient  merely  to  enunciate  such  a  proposition,  to  shew 
how  utterly  fallacious  it  is. 

We  hare  no  business  with  the  feelings  of  the  parties, 
and  it  is  not  our  province  to  animadvert  upon  the  course 
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tbey  have  taken.  Each  party  claims  its  respective 
rights,  whatever  their  motives  are  or  may  be,  we  need 
not  inquire  into. — Nullités  are  always,  more  or  less^  what 
en  terme  de  Palais^  some  are  pleased  to  designate  and  to 
characterise  as  chicanes.  It  is  the  law  that  has  made 
them  such,  and  as  to  the  parties,  I  have  only  to  say 
with  JoQsse  ^MI  est  intéressant  pour  le  défendeur  de 
"  faire  déclarer  l'ajournement  nul,  à  l'effet  qu'on  Tajourne 
^^  de  nouveau."  How  is  be  to  do  thai,  I  shall  again  ask,  how 
is  he  to  do  that  if  he  does  not  appear,  or  if  appearing,  he  is 
silenced,  and  told  by  the  Judge,  that  he  has  a  ceititude 
morale  that  he  received  a  copy  of  the  summons  since  he 
appears. 

My  last  word  to  those  who  are  so  eager  to  frown  down 
all  sorts  of  exceptiofis  de  nullités^  is  that  it  is  far  better,  far 
safer  for  the  parties,  and  more  in  accordance  with  a  proper 
and  dignified  administration  of  justice,  that  there  be  rules 
founded  upon  law,  or  reason,  than  to  leave  an  open  field  for 
the  Judges  in  the  explanation  of  fanciful  theories  which 
have  for  them,  neither  law,  reason,  justice  or  even  common 
practical  convenience. 

I  shall  end  by  saying  that  it  is  of  the  utmost  importance 
that  bailiffs  should  make  full  and  complete  returns,  and  above 
all  things,  true  returns,  which  is  not  the  case  here  with 
McCormick's  return  :  a  fact  to  which  this  Court,  no  more 
than  the  Superior  Court,  should  shut  its  eyes 

En  résumé^  I  think  lo.  Martin's  return  insufficient  as 
a  service,  such  as  required  law. 

2o.  McCormick's  return  is  shewn  to  be  false  by  him* 
•elf. 

So.  It  is  false  ;  the  Court  is  bound  to  view  it  as  such,  in 
so  far,  at  least,  as  the  parties  to  the  writ  are  concerned  ; 
the  allegations  in  the  defendant's  exception  to  that  effect 
not  having  been  answered  by  the  plaintiffs,  they  are,  for  the 
purposes  of  the  hearing,  to  be  taken  b;y^  the  Court  at 
confessed. 
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4o.  The  evidence  which  has  been  adduced  was  in  lav 
admissible,  and  the  Superior  Court  would  have  done  wrong 
in  rejecting  it. 

60.  The  inscription  de  faux  is  not  only  not  imperative  by 
law,  but  in  such  a  case  as  the  present,  would  be  an  ar- 
bitrary, useless,  expensive,  cumbrous,  relardatory  course, 
which  cannot  be  justified  by  any  law,  or  by  reason. 

I  am  therefore  of  opinion  that  the  judgment  of  the  Cour 
de  première  instance  should  be  affirmed. 

Aylwin,  Justice. — The  question  here  is  whether  the  de- 
fendant, Christiana  MacKay,  has  been  so  served  with  process 
as  to  compel  her  to  answer  the  demand  of  the  appellants. 
To  answer  this  question  it  is  necessary  to  ascertain  what 
credence  is  to  be  given  to  the  returns  of  the  officers  of 
Courts  to  whom  service  of  process  is  committed.  The  rule 
of  law  in  this  respect  is  stated  by  MenochiuSj  de  presump- 
tionibus  lib,  2^presum.  25,  and  in  his  treatise  ;  dearbitrariis 
judicum^  lib,  2.  ch.  112,  col.  1  ?ind  2jnuntio  asserenii^se ci- 
tasse prout  in  mandatis  haJbuit  a  judice  creditur.  Applying 
this  principle  to  the  return,  such  as  we  have  it  before  the 
Court,  there  is  enough  to  show  that  service  was  effected  by 
a  baililT  of  the  Court  below,  as  he  was  commanded.  Under 
the  modern  law  of  France  where  conjoints  en  manage  arc 
séparés  de  biens,  service  upon  each  conjoint  is  necessary  to 
bring  the  wife  properly  before  the  Court,  but  it  was  not  so 
under  the  ordinance  of  1667,  which  is  the  rule  for  us.  See 
Jousse,  upon  the  tit.  2,  pp.  130,  131.  In  this  case  the 
•ervice  upon  Mr.  MacKay,  as  certified  by  the  bailiff,  suffices 
both  for  him  and  his  wife,  the  principale  obligée,  inasmuch 
as  the  domicile  of  the  wife  is  the  domicile  of  the  husband 
in  every  case  except  where  there  is  a  separate  maintenance 
by  the  husband,  and  a  separate  living  on  the  part  of  the  wife, 
which  is  not  slated  in  this  case  in  her  exception,  and  the 
contrary  of  which  is  proved. 

For  these  reasons  the  service  on  the  husband  brings  both 
parties  fully  before  the  Court,  this  of  itself  must  be  fatal  to 
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the  case  of  the  respondent  ;  but  conceding  that  the  ground 
asserted  by  the  respondent  as  to  the  nullité  of  the  exploit 
relied  upon  by  her  were  sufficient,  it  would  have  to  be  in- 
quired into  whether  the  preuve  testimoniale  adduced  in  the 
case  is  sufficient  in  point  of  law. 

The  ordonnance  de  Moulins  would  prohibit  parol  testi- 
mony, la  preuve  testimoniale^  in  a  case  like  the  present,  in 
the  abstract. 

It  is  very  true  that  with  reference  to  authentic  instru- 
ments, actes  authentiques^  parol  testimony  in  impeachment 
of  them  is  admissible,  but  upon  the  express  condition  that 
that  impeachement  be  solemn  and  accompanied  by  pe- 
culiar responsibilities  on  the  part  of  the  litigant  impugning 
the  act. 

The  inscription  de  faux  in  the  earliest  stages  of  french 
jurisprudence  was  an  act  of  peculiar  solemnity,  and  autho- 
rities taken  from  writers  under  all  periods  of  that  system, 
from  the  earliest  to  the  most  recent,  concur  in  stating  that 
the  return  of  the  bailiff  can  only  be  impeached  successfully 
under  the  inscription  defaux^  in  manner  and  form  as  pres- 
cribed by  law.  "  Un  sergent  pour  chose  qui  concerne  son 
"  office  est  cru  de  ce  qu'il  a  exploité,  et  se  faut  inscrire  en 
"  faux  contre  Pexploict." — Imbert,  Practique  Civile  et  Cri- 
minelle, liv.  3,  ch.  6,  p.  699. — "  Bien  qu'un  sergent  .pour 
"  chose  qui  concerne  son  office  soit  cru  de  ce  qu'il  a  ex- 
**  ploité,  toutefois  s'il  était  question  de  force  et  violence 
**  contre  eux  il  était  besoin  d'un  témoin  avec  eux,"  May- 
liard,  liv.  8,  chap.  36,  p.  231  : — Chorrier  sur  Guy-Pape, 
liv.  2,  sec.  10,  art.  6,  p.  110: — Rébuffe,  de  citatiimibus 
tractai  us  non  minus  frequens  quam  utilis  ;  des  ajournements, 
sur  l'ord.  de  Louis  XII,  art.  56, — François  I,  art.  IX,  1539, 
au  mot — Si  non  fuerit  impvgnata^  p.  676,  glose  3,  art.  5  : — 
Rep.  Jurîsp.  vbo.  Ajournement,  p.  286,  col  2,  "  Cette  men- 
"  tion  fait  foi  jusqu'à  l'inscription  de  faux.'* 

In  the  first  volume  of  Carré,  No.  327  bis,  p.  374,  it  iy 
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stated,  that  the  inscription  de  faux  at  the  present  hour  is 
the  only  mode  of  impeaching  the  bailiff's  return  of  service 
of  process. 

The  evidence  adduced  in  this  case  has  been  improperly 
taken  and  it  is  the  duty  of  the  Court  ex  officio  to  reject  it, — 
the  matter  being  one  (Tordre  public — is  not  to  be  affected  bj 
any  consent  of  the  parties. 

The  bailiff  is  an  officer  of  the  Court,  and  if  the  truth  of 
his  return  be  impeached  upon  grounds  decided  by  the 
Court  to  be  sufficient,  prévarication  is  established  against 
him  which  the  Court  is  called  upon  to  repress  by  condign 
punishment,  whether  by  radiation  or  otherwise. 

It  would  be  unjust  to  the  officer  of  the  Court,  qui  doit 
être  crUy  if  he  were  not  made  directly  a  party  to  the  inves- 
tigation into  the  truth  of  his  return,  and  no  consent  or  un- 
derstanding between  the  parties  litigant  ought  to  touch  the 
credit  and  credibility  of  the  officer  of  justice,  this  doctrine 
is  entitled  to  peculiar  value  as  having  been  laid  down  re- 
peatedly within  my  experience  by  both  Chief  Justice 
Sewell  and  Chief  Justice  Sir  James  Stuart. 

If  contestations  like  the  present  were  encouraged,  the  ap* 
proach  to  the  treshhold  of  justice  would  be  exceedingly 
difficult,  and  in  every  case  we  might  expect  an  inquiry  as 
to  the  form  of  bringing  the  defendant  before  the  Court. 

Unâer  the  Roman  system,  the  model  of  our  own,  the 
in  jus  vocatio  of  itself  precluded  all  such  objections  as  those 
raised  by  the  respondent. 

I  am  sorry  to  observe  that  the  objection  in  this  case  has 
been  urged  by  a  defendant  who  is  himself  a  professional 
man,  and  I  feel  myself  called  upon  to  support  the  bailiff 
who,  upon  the  occasion,  performed  his  duty  under  trying 
«ircumt^tances. 
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Meredith,  Justice. — My  view  of  this  case  can  be  stated 
in  veiy  few  words.  I  am  of  opinion  that  the  return  of  the 
bailiff  McCormick  is  an  acle  auUienUque  ; — that  actes  au* 
thentiques  are  entitled  to  credit,  until  legally  set  aside  ;  and 
that  such  acieSy  under  our  system  of  law,  cannot  be  im- 
pugned otherwise  than  by  an  inscription  en  faux*  The  au- 
thorities on  these  points  appear  to  me  to  be  clear  and  incon- 
trovertible. 

As  to  the  first  point,  that  the  return  of  the  bailliff  is  an 
Acte  authentique^  I  may  refer  to  the  Nouveau  Denisart  under 
the  word  Acte  Authentique  sec.  3,  vol.  1,  p.  161,  where  it 
is  said, — ^"  On  peut  distinguer  quatre  sortes  d'actes  authen- 
"  tiques,  savoir  :  lo.  Les  actes  législatifs  ;  2o.  Les  actes 
"  judiciaires  ;  tant  les  jugements  que  les  différentes  sortes 
"  d'exploits  et  de  procès  verbaux  ;  faits  par  des  officiers  de 
"  justice,  et  en  général  tous  les  actes  de  procédure  ;  3o, 
"  Les  actesconsignés  dans  les  registres  publics  ;  4o.  Les 
«*  actes  notariés." — See  also.  Nouveau  Denisart,  verbo 
"  Assignation,  "  sec.  7,  no.  4,  vol.  2,  p.  468,  column  2  : — 
Guyot's  Rép.  vol.  1,  p.  187  : — Nouveau  Denisart,  verbo  Faux, 
sec.  1,  no.  6,  vol.  8,  p.  445,  column  1. 

As  to  the  second  and  third  points  the  following  authorities 
may  be  cited— Pothier,  Procédure  Civile,  chap.  6,  p.  333. 
The  author  speaking  of  the  "  faux  incident."  says.  "  Elle 
"  (l'accusation  de  faux)  est  toujours  nécessaire  à  Pégard 
"  des  pièces  authentiques  dont  la  fausseté  ne  peut  être  éta- 
"  blie  que  par  cette  voie.'* 

Nouveau  Denisart,  Acte  Authentique,  vol,  2,  p.  167:— 
Guyots  Rép.,  verbo  Inscription,  vol.  9,  p.  246. 

«  Lorsque  la  pièce  signifiée,  produite  ou  communiquée  à 
«  une  partie  qui  la  prétend  fausse,  a  tous  les  caractères  de 
"  l'authenticité,  si  celle-ci  veut  la  détruire,  il  est  de  toute 
«  nécessité  qu'elle  s'inscrive  en  faut.'* 
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It  is  said  that  the  proceeding  by  inscription  en  faux  is  an 
unreasonable  and  useless  formality,  but  it  is  not  the  less 
true  that  it  has  been  continued  under  the  modem  law  of 
France.  Carré  and  Chauveau,  vol.  2,  p.  299,  say  "  on 
**  ne  peut  vérifier  un  acte  authentique  qu'en  sUnscrivant  en 
<^  faux  puisqu'il  fait  foi  jusque  là,  conformément  à  l'article 
«^  1319  du  Code  Civil,  et  19  de  la  loi  du  26  Vent.,  an  11, 
"  sur  l'organisation  du  notariat,  etc. 

If  this  Court,  merely  of  its  own  authority,  can  declare 
that  the  inscription  en  faux  is  not  necessary  as  regards 
actes  judiciaires^  it  may  equally  well  say  that  the  ins- 
cription en  fanx  is  not  necessary  as  to  notarial  acts  ; 
Jhd  yet  I  am  not  aware  that  it  ever  has  been  contended, 
and  indeed,  I  do  not  think  it  could  seriously  be  contended, 
that  notarial  acts  could  be  impugned  otherwise  than  by  an 
inscription  en  faux. 

As  to  the  inconvenience  which  !t  is  thought  would  be  pro- 
duced by  a  system  requiring  an  inscription  en  faux  in  cases 
such  as  the  present,  I  may  observe  thai,  in  the  district  of 
Quebec,  the  practice,  so  far  as  I  know,  has  been  to  proceed 
by  inscription  en  fauxj  and  I  am  not  aware  that  that  practice 
has  been  productive  of  any  inconvenience.  The  respon- 
sibility which  attaches  to  the  making  of  an  inscriptiofi  en 
fauXj  and  the  costs  incident  to  that  proceeding,  have  here- 
tofore prevented  it  from  being  abused  ;  and  I  hope  may 
continue  to  be  sufficient  for  that  purpose  ;  if  not,  a  rule  of 
practice  might  perhaps  be  made,  requiring  every  motion 
for  leave  to  inscribe  en  faux  to  be  supported  by  an  affidavit. 

Sir  L.  H.  LaFontaine,  Bart.  Juge-en-Chef. — La  défen- 
deresse est  séparée  de  biens  d'avec  son  mari,  et  celui-ci 
n'est  mis  en  cause  que  pour  autoriser  sa  femme. 

Le  bref  de  sommation  est  du  9  novembre,  1858^  Au  dos, 
il  y  a  deux  rapports  de  signification.  Par  le  premier  qui 
est  en  date  du  10  novembre,  l'huissier  certifie  que  le  même 
jour,  il  a  assigné  '^  the  within  named  Robert  MacKay,  one 


479 

*'  of  the  within  named  defendants,  to  be  and  appear  on  the 
*^  day  and  at  the  place  within  mentioned,  to  answer  as  the 
**  writ  of  summons  demands  and  requires,  by  leaving  a 
*•  true  copy  of  this  wrjt  together  with  a  true  copy  of  the 
*^  subjoined  declaration  thereunto  annexed,  at  his  domicile, 
*'  in  the  City  of  Montreal,  with  himself  in  person.'' 

Par  le  second  rapport  de  signification  qui  est  du  10  no- 
Yembre,  un  autre  huissier  certifie  que  le  même  jour,  1 1  no- 
vembre, il  a  assigné  la  dite  dame  Christiana  MacKay, 
*^  one  of  the  within  named  defendants,  to  be  and  appear  on 
*^  the  day  and  at  the  place  within  mentioned,  to  answer  as 
**  the  wthin  original  writ  of  summons  demands  and  re- 
*^  quires,  by  speaking  to  and  leaving  a  true  certified  copy 
•*  thereof  together  with  a  copy  of  the  annexed  declaration 
'^  also  thereunto  annexed,  with  a  grown  person  of  her  fa» 
"  mily,  at  her  domicile,  in  the  City  of  Montréal," 

La  dite  dame  Christiana  MacKay  a  compani  par  Mr* 
Austin,  son  procureur,  sous  réserve  du  droit  d*objecter  à 
la  sufifisance  du  bref  de  sommation  et  de  Tassignation. 
Puis,  le  26  novembre,  elle  a  présenté  une  exception,  sous 
la  forme  d'une  exception  à  la  forme^  dans  laquelle  elle 
allègue  qu'aucun  ajournement  ne  lui  a  été  donné,  qu'elle 
n'a  jamais  vu  ni  eu  la  copie  de  l'exploit  ;  que,  dès  avant 
le  10  novembre,  elle  avait  laissé  son  domicile  dans  le  Bas- 
Canada,  qu'elle  en  avait  toujours  été  absente  depuis  ce 
temps  là,  et  était  alors  à  Ottawa  dans  le  Haut-Canada,  et 
que  le  demandeur  le  savait,  et  que  l'huissier  Martin  en  fut 
informé  par  Robert  MacKay,  lorsqu'il  lui  fit  la  signification 
de  l'exploit  ;  que  le  dit  MacKay  dit  là  et  alors  au  dit  huis- 
sier Martin  qu'il  n'avait  pas  d'autorité  de  recevoir  la  signi* 
fication  pour  sa  femme,  et  qu'il  serait  nécessaire  d'assigner 
celle-ci  par  la  voie  des  avertissements  suivant  la  procédure 
en  matière  d'absence. 

La  dite  Christiana  MacKay  allègue  de  plus  que  le  rapport 
fait  par  l'huissier  McCormick  est  faux  en  autant  qu'il  cer- 
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tifie  que  la  défenderesse  a  eu  signification  de  Pexploit  et  de 
la  déclaration,  ou  d'aucun  de  ces  documents  ;  que  ni  le  11 
novembre,  ni  dans  ancun  autre  temps,  le  dit  McCormick 
n'a  signifié  ni  montrée  copie  de  l'exploit  ou  de  la  décla- 
ration à  la  défenderesse  ou  à  aucune  personne  de  sa  famille, 
et  qu'aucune  remise  d'une  telle  copie  n'a  été  faite  par  le 
dit  huissier  à  aucune  personne,  et  que  le  dit  huissier  n'a 
parlé  à  aucune  personne  de  la  famille  de  la  défenderesse  ni 
à  aucun  de  ses  serviteurs  ;  que  le  dit  huissier  n'est  pas 
même  entré  dans  la  maison  de  la  défenderesse.  Pour 
toutes  ces  raisons,  elle  conclut  à  ce  que  Tassignation  soit 
déclarée  nulle. 

Il  paraît  que  la  défenderesse  a  procédé  exporte  sur  cette 
exception,  et  que  les  demandeurs  n'ont  pas  même  compara 
à  l'enquête  pour  transquestionner  les  témoins. 

Le  premier  témoin  est  l'huissier  McCormick.  Il  dit  : 
**  The  house  to  which  I  went  to  make  the  service  is  on 
**  Sherbrooke  street.  It  has  a  porch  in  front  of  it,  into 
*'  which  I  entered,  Mr.  MacKay  came  to  the  door,  and  as 
^<  soon  as  he  saw  me,  he  shut  the  door  without  waiting  for 
*^  the  end  of  my  speech.  I  told  him  through  the  door  that 
^*  I  would  leave  the  process  for  Mrs.  MacKay  on  the  floor 
^*  of  the  porch,  which  I  did.  That  is  all  that  passed,  I 
**  cannot  say  to  a  certainty  whether  Mr.  MacKay  heard 
**  what  I  said  through  the  door." 

Le  second  témoin  est  Thuissier  Martin  qui  dit  :  ^^  I  served 
**  one  copy  of  the  writ  and  process  on  the  defendant  Ro- 
"  bert  MacKay.  At  the  time  of  service,  I  had  both  copies 
^*  of  process  in  my  hand,  but  I  did  not  serve  the  copy  on 
^^  the  female  defendant,  because  Mr.  MacKay  said  she  was 
**  living  in  Ottawa.  This  conversation  took  place,  I  stan- 
*'  ding  in  the  porch  and  Mr.  Mackay  in  the  house  holding 
"  the  hall  door  open.  Mr.  MacKay  was  perfectly  civil.  I 
"  reported  the  conversation  that  had  passed  to  the  plaintiflPs 
"  counsel.  I  remarked  to  Mr.  MacKay  that  if  she  was  an 
**  absentee,  she  would  have  to  be  advertized  in  the  newt* 
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^'  papers,  and  I  ihoaght  that  would  not  be  pleasant.  I  ooald 
'^  have  thrown  the  process  for  he**  into  the  house,  but  I 
^^  thought  it  might  seem  rude,''  ^ 

Le  troisième  témoin  dépose  :  ^^  In  November  last,  in  the 
*^  second  week  of  November,  (1858)  on  tuesday,  the  fe- 
*^  male  defendant  left  Montreal  and  did  not  come  back  till 
'^  about  a  week  before  Christmas."  Le  quatrième  témoin 
confirme  le  fait  de  cette  absence  de  madame  MacKay. 

Le  26  février,  1850,  VexcefMon  à  la  forme  est  maintenue, 
et  Paction  est  renvoyée  avec  dépens. 

C'est  un  jugement  dans  lequel  je  ne  peux  pas  concourir. 
Je  crois  que,  dans  les  circonstances  de  la  cause,  Tassigna- 
tion  est  valable.  Nous  lisons  dans  le  ^^  Diet,  de  Jurispru- 
dence 'Vde  Prost  de  Royer,  au  mot  ^  Assignation,^'  p,  571  : 
'^  Il  faut  que  rassignation  parvienne  nécessairement  à  celui 
^^  qu'elle  concerne  ;  il  faut  de  plus  que  le  juge  puisse  être 
**  moralement  assuré  qu'elle  est  parvenue  à  la  personne,  ou 
^^  qu^elle  en  a  eu  coonaissance  :  de  là,  la  nécessité  imposée 
**  à  rhuissier,  tant  par  l'ancien  droit  français  que  par  les 
"  ordonnances  de  1530,  art.  9,  de  1667,  tit.  2,  art.  3,  de 
*^  remettre  l'exploit  à  personne  ou  à  domicile." 

Je  suis  "  moralement  assuré  que  l'aaûgBfttion  est  par- 
venue "  à  Mme  MacKay,  ^^  ou  qu'elle  en  a  eu  connaîe- 
sance."  Sa  comparution  seule  le  prouve.  Il  est  vrai 
qu'elle  y  proteste  contre  ce  qu'elle  appelle,  chose  assez 
étrange,  la  sufisance  de  l'assignation.  Mais  elle  reconnaît 
par  cela  même  que  l'assignation  lui  est  parvenue,  ou 
qu'elle  en  a  eu  connaissance. 

Ce  n'est  pas  le  cas  prévu  par  le  4e.  article  du  titre  2,  de 
IKhdonnance  de  1667,  celui  où  ï^uissier  *^  ne  trouve  per- 
sonne au  domicile.''  L'huissier  McCormic^  y  a  trouvé  M. 
MacKay,  qui  lui  a  ouvert  la  porte,  mais  il  ne  lui  a  pas 
donné  le  temps  àe finir  sondùeours^  Il  a  lefenné  oa  porte. 
L'huissier  lui  a  donc  adressé  la  parole  ;  il  lui  a  donc  parlé. 
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S'il  a  ]aissê  la  copie  de  Texploît  à  la  poiie,  dans  le  tarn- 
boar  de  la  maison,  c'est  M.  MacKay  qni  Va  mis  dans  la 
nécessité  d'en  agir  ainsi.  Mais  la  copie  ainsi  laissée  dans 
le  tambour  n'en  a  pas  moins  été  relevée,  et  n'en  est  pas 
mo«ns  parvenue  à  madame  MacKay,  puisque  sur  cette  as- 
signation, elle  a  fait  acte  de  présenlaiion  ou  de  comparution 
en  Cour,  dans  lequel  acfe  elle  reconnaît  le  fait  de  cette 
méine  assignation.  La  nullité,  que  la  défenderesse  pré- 
tend exister,  si  c'en  était  une,  ne  serait  tout  au  plus  qu'jrne 
nullité  extrinsèque  qui  se  trouverait  ainsi  couverte.  *^  Cette 
*^ règle,  que  les  défauts  extrinsèques  des  exploits  se coa- 
"  vrent  par  la  seule  présentation,"  dit  Prost  de  Royer,  p. 
**  796,  ^^  est  fondée  sur  ce  que  la  partie  assignée  €{Xk\  se 
**  présente,  a  prouvé  par  là,  qu'elle  s'était  considérée  comme 
^^  suiSsamment  avertie.  Dès  lors  tout  ce  qui  touche  aux 
**  formalités  extérieures  est  présumé  suffisamment  remrrfi 
"  ou  superflu."  etc.,  etc.  (1) 

Jugement  : — 

La  Cour.  •  •  •  1.  A itendu  que  l'exploU  d'ajournement  est 
un  aC'C  authentique  qui  fait  pleine  fo!  de  toutes  les  énon- 
ciations  relatives  aux  faits  que  l'huissier  a  mandai  et  qua- 
lité de  constater  : 

2.  Aitendu  que  la  p^'ésompiioa  lég-ale,  aujc  fermes  du 
droit  commun,  est  en  faveur  de  l'er>>loit  de  Phuls^îer  et  de 
la  suffisance  de  rajouniemeui\ 

S.  Vu  qu'il  appert  par  l'exploiî  de  l'bcissier  McCorm'ck 
qu'il  a  signifié  l'oidre  et  la  déclaration  eu  cette  cause  à  Tin- 
timée  dame  Christiana  MacKay  épouse  de  Robert  MacKay, 
écuier,  Pintimé,  en  en  laissant  de  vraies  copies  ddroent 
certifiées  à  son  domicile^  parlant  à  une  personne  raiscm- 
nable,  faisant  partie  de  la  famille  ; 

4.  Vu  que  la  significaticm  d'une  seule  copie  de  Tordre 
et  de  la  déclaration  suffit  pour  l'ajournement  des  deux  con- 
joints  tant  du  mari  que  de  la  fenune  séparée  de  biens  ; 


II)  AvIoiiUidiéMpMlt  JiM»-«i-Ch«f  : 

Profk  de  Bom,  vo.  Apignatt»,  p.  663.— p.  671,  »  mi  l'iMtonâttea 

■dM.^FP*m6  6,àdQaMl^  voirMiripp.7â,74(l^  HeSm 


M»  Un 
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5.  Vu  qu'il  eat  de  principe  que  l'huissier  doit  être  cru 
dans  sa  dite  déclaration  jusqu'à  inscription  de  faux  ; 

6.  Attendu  que  Tintimêe  tout  en  alléguant  la  fausseté  de 
la  déclaration  du  dit  huissier  par  son  exception  à  la  forme, 
ne  s'est  pas  inscrite  en  faux  contre  l'exploit,  et  que  partant, 
la  preuve  testimoniale  produite  de  sa  part  à  l'appui  de  la 
dite  excepti<Mi  à  l'encontre  de  l'exploit  est  inadmissible  et 
irrégulière,  et  que  la  Cour  Supérieure  en  adoptant  ce  genre 
de  preuve  pour  prononcer  la  nullité  de  Pajoumement  et  le 
renvoi  en  conséquence  de  la  demande  de  la  partie  appe- 
lante, a  mal  jugé; 

n  est  considéré  et  adjugé  par  la  Cour  ici  présente  que  le 
jugement  dont  est  appel,  savoir,  le  jugement  rendu  par  la 
Cour  Supérieure  à  Montreal,  le  36  février  dernier,  soit  et  il 
est  par  ces  présentes  infirmé,  annulé  et  mis  au  néant  i<t 
cette  Cour  procédante  rendre  le  jugement  que  la  dite  Cour 
Supérieure  aurait  dû  prononcer,  déboute  l'intimée  de  sa 
dite  Exception  à  la  forme,  et  ordonne  que  les  parties  passent 
outre  au  fonds  de  la  demande,  avec  dépens. 

JuDAH,  H.  pour  les  appelants. 

Lvvir,  A.  H.  pour  l'intimée. 
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BANC  DE  LA  REINE,  >    DISTRICT  DE  QUÉBEC, 
Ev  Apfbl.  > 

Présente  : —  Six  L.  H.  LaFontainb,  Bart.  Juge-en-Che^ 
ArJ^yruf^  Duval  et  Carob,  Jugea* 

La  BAMqac  du  Phupia, •..••«.«• Appeiimie. 

et 
jQuoT, •«•••••.••.••••••»••.   luiimé. 


Jugé:— 6or  mi9  So9»ripiQa  wt  f»nx 
contre  le  rapport  d'aMignation,  et  sar 
moe  MoeptioA  *  U  forme  :-- 

lo.  Qa'aoe  dép  >8itiOQ  &  Tenqnète,  non 
ftiteetée  par  le  proionotaire,  ne  peat  Ta- 
loir. 

2o.  Qa'ime  pîèoe  p-^rlalte  par  oTie  par- 
tie &  nue  inetaace  Jevieoi  comninDe  aax 
patres  partiee. 

3o.  on* on   défendeur  recerant  copie 

d*iiBe   MBlgoatloD  tml<jm^   diina  une 

^Telqppe  oachetée,  maie  &  son  ad  este,  ne 

:  peut  prétendre  qn'il  s  été  dans  l'imposai- 

bUité  do  répondre  &  cette  amignatioo. 

4o  Qae  VinaoriptioQ  eo  fkas  contre  le 
fnpjKyrt  ^e  rbaissier  qui  oertiae  aToir 
laissé  copie  de  Vassignalion,  sans  con- 
mtUm  le»  pièces  VÊi$m  mm  enYAliAppe 
oachetée,  ne  peut  être  maintenue,  la 
production  de  la  dite  enTcloppe  cachetée 
taisant  Toir  que  le  rapi)ort  est  ▼éri>iiqae^ 

60.  *tQt  rez^nKttion  «Se  l'orifLintil  de 
l'assignation,  dan»  Tespèce»  n*é tait  pas 
nécoMalre. 


Beld  >-^Dpon  an  tnser^piioM  en  ./ôhj- 
{«gainst  a  retuui  of  servtoe,  aod  npon  an 
cmepiien  à  ia/ormê  :— 

lo.  That  the  deposition  of  a  witoeo^ 
not  certiied  Dy  tUe  .protdonolaEj,  ceniiot 
be  read. 

2o.  Tbut  an  exhibit  tied  bj  a  wty  in 
a  cause  becomes  common  to  all  lae  other 
parties. 

3o.  Tiinta  defendant  recei ring  eopj  of 
writ4t»ddeolaiSiiQniniiie»M  Mmlopr 
addressed  to  liim,  cnanot  set  vp  thai  it 
bas  heen  impoaiihle  for  him  *W  aoswer 
the  aotioo. 

eo  9Ikai.the%netfrn>lSDneii,^Rr:sagaâst 
Ibe  return  of  .ibe  oniUff  who  cnxmo* 
that  Ibe  Uas  iert  copy  of  ibe  writ  and  de^ 
Qlan^t^,  Wlibdut  Wnoiving  the  oimtfpti 
or  ibe  scaled  enTclope,  caTinot  be  maiiH 
tiiined,  the  prodaetiOH  «f  the  neaM  en- 
TAlope  estnblisUng  the  trath  of  the  re- 
turn. 

60  TbRt,  in  the  pnse  sabnUted,  itie  ex- 
hibition of  (be  original  wiit  aiid  1 
WAS»otji^.<:9»arj. 


Jugement  rendu  le  I2me.  joor  de  janvier,  1857, 


Cette  canse,  ainsi  que  le  jugement  dont  a  été  interfeté 
appel,  se  Iroave  rapportée  au  tome  6  des  Dec.  du  Bas- 
Canada,  p.  281,  et  quoique  i'infirmation  de  ce  jngementsoit 
mentionnée  en  noie,  nous  cK>yon«  utile  de  donner  au  long 
les  motifs  contenus  dans  ie  jugement  de  la  Cour  d'Appel. 

La  Cour,  etc., — L  Considérant  que  le  bref  de  somma- 
tion émané  en  celte  cause  à  la  requête  des  appelants,  le 
13  mars,  1855,  enjoignait  à  tous  et  chacun  les  huissiers  de  la 
Cour  Supérieure,  nommés  pour  le  district  de  Québee, 
d'assigner  Tintimé  à  comparaître  devant  la  dite  Cour  Su- 
périeure» le  27  du  même  mois  ;  que  dans  le  rapport  de 
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Phaissier  Labreoqae,  écrit  an  dos  du  dit  bref  de  somma* 
tioii,  il  est  énoncé  que  le  15me«  jour  du  dit  mois  de  mars, 
entre  5  et  6  heures  P«  M.,  cet  huissier  a  fait  à  l'intimé,  en 
parlant  à  lui-mémei  la  signification  du  dit  bref  de  somma- 
tion, et  de  la  déclaration  y  annexée,  en  lui  en  délivrant 
des  copies  certifiées,  à  son  domicile  en  la  paroisse  de 
Beauport  ;  que  si  cet  énoncé  est  exact  et  vrai,  comme  il 
doit  être  cénisé  l'être  à  première  vue,  la  slgnificaticm  ainsi 
faite  à  l'intimé  est  régulière  et  suffisante  ; 

3.  Considérant  que  sur  cette  assignation,  Pintimé  a,  dans 
le  délai  fixé  par  la  loi,  savoir,  le  28  mars,  1855,  comparu 
en  la  dite  cause  par  ses  procuraurs  dûment  constitués, 
BfM.  Andrews  et  Campbell  ; 

S.  Considérant  que  Pintimé  a  d*abord  présenté  une  ex- 
cepti(Hi  péremptoire  à  la  forme  dont  la  substance  est  qu'au- 
cune signifioatiou  ne  lui  a  été  faite  du  dit  bref  de  somma- 
tion et  de  la  dite  déclaration  ;  que  la  dite  exception  a  été 
suivie  d'une  inscription  en  fiiux  de  la  part  de  Pintimé  con« 
tre  le  susdit  rapport  de  signification,  déclarant  le  dit  intimé, 
que  la  seule  preuve  qu'il  avait  à  fournir  à  l'appui  de  l'ex- 
ception à  la  forme  était  celle  qu'il  entendait  faire  sur  la  dite 
inscription  en  faux  ;  que  les  moyens  dé  faux  articulés  par 
l'intimé,  sont  qu'il  ne  lui  a  pas  été  signifié  copie  du  dit  bref 
de  sommation,  ni  de  la  dite  déclaration  y  annexée,  et  que 
l'écrit  qui  lui  a  été  délivré  par  le  dit  huissier,  n'est  pas  une 
copie  du  dit  bref  de  sommation  ou  de  la  déclaration  y  an- 
nexée, et  que  le  dit  huissier  ne  lui  a  en  aucun  temps  exhibé 
les  originaux  des  dits  brefs  de  sommation  et  déclaration  ; 

4.  Considérant  que  Pintimé  a*a  fait  entendre  que  deux 
témoins  à  l'appui  de  son  inscription  en'  faux,  savoir  :  le 
dit  huissier  Labrecqae  et  M.  Lemoine,  Piin  des  procureura 
des  appelants  ;  que  la  déposition  du  témoin  Labracque  ne 
peut  valoir,  étant  défectueuse  à  raison  du  défaut  on  de 
l'abitenee  de  Pattestation  du  greffier  dé  la  Cour  Supérieure  ; 
qu'ensupposant  néanmoins  qu'elle  pût  valoir  il  résulterait 
de  la  preuve  ainsi  faite  par  Pintimé  ;  lo.  que  des  copies 
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da  bref  de  sommation  et  de  la  déclaration  dont  il  s'agil, 
ont  été,  suivant  l'usage  pratiqué  entre  avocats  et  procu- 
reurs,' mises  par  le  dit  Lemoine  sons  une  enveloppe  qu'il 
aurait  ensuite  cachetée,  et  sur  le  pli  extérieur  de  laquelle 
il  aurait  de  sa  propre  main  apposée  la  snscrîption  suivante  : 
'^  Col.  Gugy  "  ;  2o.  que  cette  enveloppe  aurait  ensuite  été 
reraise  par  le  dit  Lemoine  avec  les  originaux  non  cachetés^ 
mais  ouverts,  des  dits  brefs  de  sommation  et  déclaration  à 
l'huissier  Plamondon,  qaî,  à  son  tour,  aurait  délivré  à 
l'huissier  Labrecque  la  dite  enveloppe  et  les  dits  originaux  ; 
80.  qu'ensuite  l'huissier  Labrecque  pour  assigner  l'intimé 
à  répondre  à  la  demande  des  appelants  contenue  dans  les 
originaux,  dont  il  était  ainsi  devenu  le  porteur,  aurait  laissé 
et  délivré  à  l'intimé  personnellement  la  susdite  enveloppe 
dans  le  même  état  qu'il  l'avait  lui-même  reçue  de  l'huis- 
sier Plamondon  ;  4o.  que  n'ayant  pas  décacheté  la  dite  en- 
veloppe, l'huissier  Labrecque  n'aurait  pu  voir  par  lui- 
même  le  papier  qu'elle  contenait,  et  que  néanmoins,  dans 
son  susdit  rapport,  il  aurait  certifié  avoir  signifié  à  l'intimé 
des  copies  des  dits  brefs  de  sommation  et  déclaration. 

5.  Considérant  que  la  vérité  ou  la  fausseté  du  dit  rap- 
port de  signification  dépend  du  contenu  de  la  dite  enve^ 
loppe  qui  est  le  papier  meatîonné  par  l'intimé  dans  ses 
moyens  de  faux  comme  lui  ayant  été  remis  par  l'huissier 
Labrecque  ;  que,  pour  appuyer  son  inscription  de  faux^ 
l'intimé  a .  produit  à  l'enquête  la  susdite  enveloppe  ca- 
chetée ;  qu'une  pièce  produite  par  l'une  des  parties  à  une 
instance,  devient  commune  aux  autres  parties  ;  que  sur  la 
demande  des  appelants,  faite  après  que  la  dite  suscription, 
'<  Col.  Gugy  "  eût  été  reconnue  par  le  témoin  Lemoine, 
comme  étant  de  son  écriture,  le  juge  présidant  aux  en- 
quêtes a  ordonné  que  la  dite  enveloppe  fut  décachetée  et 
ouverte,  lequel  ordre  a  été  depuis  deux  fois  confirmé  par 
la  dite  Cour  Supérieure  ;  qu'il  a  été  là  et  alors  constaté 
que  le  contenu  de  la  dite  enveloppe  n'était  autre  chose  que 
des  copies  des  originaux  des  dits  brefs  de  sommation  et 
déclaration,  lesquelles  copies  furent  reconnues  par  le  dit 


487 

Lemoine  pour  être  les  mêmes  qu^il  avait  lui-même  mises 
sous  la  djie  enveloppe  et  adressées  à  Pintimé  comme  sus- 
dit ;  quMI  résulte  de  ces  faits  que  le  dit  rapport  de  significa* 
tiou.  d'après  la  pièce  produite  par  l'intimé  lui-médie,  est 
ejcact  et  Vrai  ; 

6.  Considérant  de  plus,  en  droit,  qne  Peichibitioa  à  la 
partie  assignée  des  originaux  du  bref  de  sommation  et  de 
la  déclaration  n'est  pas  requise  par  la  loi  ;  en  fait,  qu'il 
paraît  néanmoins  que  celte  exhibition,  quoique  non  requise, 
aurait  été  faite  à  l'intimé  ;  que,  par  conséquent,  le  moyen 
de  faux  que  l'intimé  argue  de  ce  prétendu  défaut  d'exhi- 
bition n'a  pas  le  moîndi-e  fondement  ; 

7.  Considérant  que,  pour  les  raisons  ci-dessus  énoncées,  la 
dite  inscription  en  faux  et  la  dite  exception  à  Ja  forme  sont 
mal  fondées  ;  en  outre,  qne  les  nullités  du  genre  de  celles 
qu'invoque  l'intimé  doivent  être  "  resserrées  dans  les  bornes" 
qui  leur  ont  été  prescrites  (1  Pigeau,  p.  159)  et  ne  pas  être  ad- 
mises, "  lorsque  les  parties  ne  p'ëuvent  s'appliquer  les 
motifs  qui  les  ont  fait  établir  ;  "  qu'il  est  évident  que,  dans 
l'espèce,  l'intimé  n^aurait  aucune  raison  de  prétendre  que 
diaprés  la  manière  dont  l'assignatîoQ  lui  a  éië  donnée,  il 
a  été  dans  l'impossibilité  de  répondre,  prétention  qui  serait 
contredite  par  le  fait  de  sa  comparution  pure  et  simple  dans 
le  délai  fixé  par  la  loi  ; 

8.  Considérant  enfin  que  la  dite  Cour  Supérieure  en 
déboutant  par  son  jugement  les  appelants  de  leur  action, 
sur  le  motif  que  par  la  preuve  faite  sur  Tinscription  en  faux, 
l'exception  à  la  forme  avait  été  bien  et  suffisamment  éta- 
blie, a  mal  jugé. 

Infirme  le  dit  jugement. 

Déboute  l'intimé  tant  de  sa  dite  inscription  en  faux  que 
de  son  exception  à  la  forme,  avec  dépens. 
Caboit,  Juge,  disseniietUe. 
Ekrr  et  Lkmotiob,  pour  l'appelante. 
T.  R.  Smith,  pour  l'intimé. 
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BEFORE  THE    LORDS   OF    THE  JUDICIAL    COM- 
MITTEE  OF  THE  PRIVY  COUNCIL. 

Present  : — Lonix  JtrsTicE    KNiCHT    Bsvce,   Sir    'EimAnS} 
Rtan,  Lord  Jxrsrtcm  TtrienxR,  Sir  John  Ta.tix>r  Colk- 

RIDGE. 

Montreal  Assurance  Co., • Appellants. 

and 
MoGiLiiiTRAY,  • .  •  •  • • •»•♦  Respondent. 


Held  :— That  the  appellants,  under  the 
proTieioni  of  their  aeti  of  inoorpocation, 
(1)  cannot  make  any  contracte  for  fire 
•mrance  except  by  policy. 


Jxxgé  : — Qne  lei  appelants,  tons  lei 
disposition  dèleus  aetesd'Incorporation, 
ne  peuTent  faire  aaenn  coatvatponr  awi^ 
ranee  contra  le  fen  si  ce  n'est  par  police. 


Judgment  delivered  the  8th.  December,  1859. 

This  was  an  appeal  from  the  judgroeot  of  the  Court  of 
Queccfs  Bench  of  Lower  Canada^  affirming  a  judgment  of 
the  Superior  Court  in  that  )>rovinRe.  There  were  several 
grounds  of  appeal,  which  their  Lordships  have  had  to  con- 
sider ;  but  as  they  intend  to  recommend  to  Her  Majesty^ 
that  the  judgment  be  reversed  upon  one  of  them,  it  be- 
comes unnecessary  lo  express  any  opinion  except  upo& 
this  one. 

The  action  was  brought  by  the  resjiondont  on  a  supposed 
contract  of  insurance,  alleged  \o  have  been  entered  into 
between  the  respondent  and  the  appellants  for  insuring 
against  loss  by  fire,  in  the  «um  of  £S,000  currency,  cer- 
tain buildings  in  Montreal  which  were  afieI^vard8  des- 
troyed by  fire. 

The  declaration  commenced  by  setting  out  the  incorpo- 
ration of  the  appellants,  and  the  title  of  the  respondent  as 
representative  of  her  late  husband,  the  Honourable  James 
Reid,  creditor  of  one  Moses  Judah  Hays  for  £3,100  cur» 
rency,  and  mortgagee  of  the  building  «aid  to  be  iot<ured  ; 
it  then  went  on  to  allege  ihat  the  principal  and  interest  of  the 
debt,  amounting  to  j&4t,0S0  cuireiYcy  wss  diiP,  and  sbe,  bi^ng 
interested  in  the  premises  îo  thai  amoufii,  verbally  oove- 
nanted  and  agreed  with  him  thai  in  consideraiioa  of  Tor- 


(1)  4th.  Vic,  cap.  37,— 6th  Vio .  cap.  22. 
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ther  time  to  be  given  to  I)îm  Ue  sIiovîW,  ai  iiîs  own  experj«e, 
injure  the  premlsej*  in  he/  naoie  and  for  bev  l^enefit,  for 
the  «urn  of  £S,000  currency  for  one  year  ;  and  ibaî  in  ac- 
cordance with  this  agreemeal  ibe  .said  Moses  Judah  Hays 
did,  in  her  name,  and  on  her  behalf,  and  for  her  beoefii,  ver- 
bally covenant  and  agree  with  the  appellants,  and  they  did 
in  consideration  of  the  premium  of  £22  10^».  currency,  to 
them  then  and  there  in  hand  paid  by  the  said  Moses  Judah 
Hays,  promise  and  bind  themselves  to  insure,  and  they  did 
then  ins<ure,  and  become  insurers  for  and  towards  the  res- 
pondent of  the  said  premises  to  the  extent  of  £3,000  cur- 
rency, from  the  ISth.  February,  1852,  \o  the  ISîb.  of  Fe- 
bruary, 1853,  against  loss  by  fire,  with  the  usual  proviso 
against  Joss  by  foreign  invasion,  &c.  It  then  went  on  to 
aver  more  than  one  promise  by  the  appellants  to  deliver  a 
good  policy  of  insurance,  a  neglect  to  do  so,  loss  bj  fire, 
and  refusal  to  pay  the  money  insured.  The  articulation  of 
facts  raised  among^  others  this  question,  ^^  did  the  defen- 
danls,  on  or  about  the  ISlh.  February,  1852,  ini»urc  for' 
one  year  from  that  date  in  favour  of  the  plaintiff  as  mort- 
gagee thereof  to  the  extent  of  £3,000  currency,  the  four- 
story  cut-stone  building  and  theatre  as  described  iu  the 
plaintiff's  declaration  ?  " 

On  the  allegation  in  the  declaration  that  the  appellants 
did  insure,,  and  were  insuiters*  to  the  respcmdent,  and  on 
the  matter  so  presented  to  the  jury  by  the  articulation  of 
fants  raising  the  same  issue,  the  great  question  in  the  cause 
arose.  The  Jury  have  found  this  in  the  affirmative,  and  no 
new  trial  having  been  moved  for,  it  must  now  be  taken  to 
be  the  fact,  unless,  in  point  of  law,  such  an  insurance 
could  not  have  existed,  or  the  finding  has  proceeded" on 
tfome  misdirection  in  point  of  law. 

The  facts  appeared  to  be  these  in  substance  :— Hays, 
acting  by  the  authority  of  the  respondent,  having  agi*eed 
to  effect  an  insurance  for  her  and  in  her  name,  repaired  to 
the  office  of  the  appellants,  on  or  aboui  the  IStb.  February, 
where  he  saw  William  Murray,  who  then  was,  and  had 
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been  from  its  formation,  the  Manager  of  the  Company  ;  he 
applied  to  him  in  the  usual  way  to  effect  the  insurance, 
stating  for  whom  it  was  to  be  ;  and  all  was  proceeding  in 
the  usual  way  in  which  policies  were  effcted,  without  diffi- 
culty, until  it  appeared  that  he  was  nut  prepared  to  pay 
down  the  premium,  in  lieu  of  which  he  offered  bis  own 
promissory  note,  payable  on  the  1st.  of  March.  This  was 
at  first  refused,  as  contrary  to  the  course  of  the  Office,  and 
to  Murray's  instructions,  but  finally  accepted,  and  the  par- 
ticulars of  the  intended  policy  entered  in  the  policy  or- 
der book  in  the  Ubual  way.  The  policy  was  to  be  sent 
when  made  out,  but  it  never  was  made  out.  The  note  was 
not  paid  at  maturity,  but  dishonoured  and  protested  ;  the 
premium  was  never  paid,  and  a  few  days  after  the  maturity 
of  the  note,  and  long  before  the  fire,  the  entry  in  the  order 
book  was  crossed  out  by  the  directions  of  Murray. 

Upon  these  facts  the  appellants  contended  that  they  had 
no  power  to  effect  such  an  insurance  without  a  policy,  as 
the  respondent  was  compelled  to  i-ely  on,  and  that  if  they 
could,  they  had  never  constituted  Murray  their  agent  for 
the  effecting  of  such  an  assurance,  and,  consequently,  that 
if  such  an  assurance  were  in  fact  made  by  him,  he  had 
acted  without  their  authority,  and  they  were  not  bound  by 
his  acts.  The  learned  Judge,  in  his  summing  up,  disposes 
of  the  first  point  as  a  matter  of  law  in  favour  of  the  res- 
pondent, and  then,  considering  the  nature  of  the  acts  done 
by  Murray,  assumes  that  in  doing  them  he  was  the  agent 
of  the  appellants. 

Their  lordships  do  not  think  it  necessary  to  e^p^ss  any 
opinion  on  the  ficst  ))oint  ;  they  will  assume,  for  the  pur- 
pose of  their  decision,  that  the  learned  judge  was  right  in 
hi»  view  of  the  law  ;  nor  do  they  deem  it  essential  or  in- 
tend to  Stale  whether,  in  their  judgment,  Hays  was  a  com- 
petent witness.  Tbey  assume  for  every  present  purpose  in 
favour  of  the  ^'espondent  that  he  was  so.  With  this  remark 
they  proceed  to  consider  the  facts  on  which  the  learned 
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jadge's  direction  turns  as  eyldence  bearing  on  the  second 
point — the  question  of  agency,  in  fact.  And  upon  this 
they  think  the  trae  question  for  the  Jury  to  have  been,  not 
what  was  the  real  extent  of  authority  expressly  or  in  fact 
gtven  by  the  appellants  to  Murray,  but  what  the  appellants 
held  him  out  to  the  world,  to  persons  with  whom  they 
had  dealings,  and  who  had  no  notice  of  any  limitation  of 
his  powers,  as  aathorized  to  do  for  them.  For  it  cannot 
be  doubted  that  an  agent  may  bind  his  principal  by  acts 
done  within  the  scope  of  his  general  and  ostensible  au- 
thority, although  those  acts  may  exceed  his  actual  autho- 
rity as  between  hi  mseli  and  his  principal;  the  private  in- 
stractioQs  which  limit  that  authority,  and  the  circumstance 
that  his  arts  are  in  excels  of  it,  being  unknown  to  the  per- 
son with  whom  he  îs  dealing. 

Now*^  it  appears  that  the  Montreal  Fire  Assurance  Com- 
pany were  first  incorporated  by  that  name  by  the  Ordinance 
4th.  Vict.,  cap.  87,  (Canada  Acts).  This  commences  with 
a  recital  that  the  establishment  of  a  Fire  4^^^^^^^®  Com- 
pany would  be  conducive  to  the  advancement  of  commerce, 
and  promote  the  prosperity  of  the  province,  and  incorpo- 
rates certain  persons,  their  heirs,  executors,  &c.,  and  suc- 
cessors, by  the  name  of  the  Montreal  Fire  Assurance  Com- 
pany. 

They  are  then  empowered  to  ordain  bye-laws,  ordi 
nances,  and  regulations  Tor  the  management  of  the  corpo- 
ration, and  to  do  and  execute,  by  the  name  aforesaid,  all 
and  singular  the  matters  and  things,  touching  the  mana- 
gement of  the  business  of  the  said  corporation,  which  to 
them,  shall,  or  may,  appertain  to  do.  By  section  5,  they 
are  forbidden  to  commence  business  until  a  certain  propor- 
tion of  their  capital  is  paid  up,  ^^  nor  shall  any  policy  of 
insurance  be  at  any  time  opened,  or  renewed,  unless  a 
sum  equal  to  at  least  10  per  cent,  on  their  capital  stock 
then  subscribed  for,  after  paying  all  lawful  demands  on 
them,  shall  be  then  paid  up,  and  in  ther  hands,  and  at 
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their  disposal,  od  pain  of  forfeiiure  of  thei?  corpomte  ca* 
pacity.'' 

By  the  6  Vici.,  cap.  22,  tbeir  poA^e;*s  were  extended  and 
their  name  clianged  to  the  Montreal  Fire,  Life,  and  Inland 
Navigation  Assurance  Company.  By  i^eciion  S  they  T^ere 
empowered  to  make  contracts  and  gra-it  policies  of  as- 
surance on  any  life  or  lives,  or  on  any  contingency  de^ 
pending  on  the  continuance  of  any  life  ot*  lives,  or  the 
death  of  any  persons,  and  to  grcuit  or  purchase  annuities, 
and  to  assure  provisions  for  widows  and  children,  and  ge- 
nerally to  make  all  such  contracts  of  assurance  depending 
on  any  such  contingency  as  aforesaid  as  shall  not  ]ye  con- 
trary to  good  morals,  or  to  the  laws  of  the  land  ;  and  also 
to  make  contracts  and  grant  policies  of  assurance  against  all 
losses  or  damages  to  ships,  &c.,  on  certain  waters.  A 
proviso  follow^,  like  that  in  the  first  Ordinance,  against  the 
opening  of  any  policy  of  assurance  under  ibe  authority  of 
tbÎK  act  until  a  certain  proportion  of  the  capital,  a(^er  pay^ 
ment  of  all  lawful  demands,  should  be  ia  their  bauds,  on 
pain  of  the  same  penalty  of  forfeituv^e.  Section  4  makes 
valid  all  policies  of  assurance  whatever  made  under  the 
authority  of  this  or  the  preceding^  act,  if  subscribed  by 
the  Secretaiy^  and  Manager,  and  under  jbe  «^ea(  of  the  Cor- 
poration, though  not  subscribed  in  the  presence  of  a  board 
of  trustees,  provided  they  be  made  and  subscribed  in  con- 
formity to  a  bye-law  of  the  Corporation. 

Thci<e  are  tSe  laws  under  which  the  Company  came  into 
existence,  fixmi  which  it  receives  all  its  powers,  and  by 
which  they  must  be  limited,  they  certainly  conîeîu'  no  ex- 
press power  to  make  any  contracts  for  fire  assurance,  ex- 
cept by  policy,  and  in  order  as  H  should  seem  to-  secuifts  the 
solvency  of  the  Company,  tbe  exercise  of  that  power  is* 
guarded  by  specific  provisions,  whereas  none  are  made  in- 
respect  of  fire  insurances  by  parol.  To  support  the  direc- 
tion of  the  learned  judge,  evidence  was  necessaiy  that  the 
appellants  bad  assamed  to  have  tbe  power  io  make  con- 
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Ivacia  for  fire  insurance»  by  parol,  ,woà  jbeld  oal  Mairay  as 
their  agent  ibr  making  thejca,  witiiout  any  restrictioii.  The 
bujPtfaen  of  proof  was  entirely  on  the  ceapoiident  ;  the  pro- 
yisloos  of  the  aiaiuiesvof  liieorporation  clearly  raise  loo  pie- 
aumptioii  inherfayocir. 

NoW)  wbai  are  ibe  reaialniog  Tacts  in  the  jcaee  ?  There 
is  no  evidence  of  express  authority:  Marray  was  the  Ma- 
nager of  Vbe  compagtiy,  he  held  an  office  recognised  in 
the  statutes,  inipoi^ing  very  large  poM'ei-s  and  a  wide  dis- 
cretion ;  bat  I  hen  be  was  tbe  Manager  for  a  company 
«whose  poïvers,  in  *eyj)eci  of  policies  at  least,  were  subject 
to  liraiiations,  wbîeh  were  public,  and  most  be  laken-to 
have  been  well  known.  He  was  clearly  ils  agent  for  , 
grauriog  policies.  Tbe  evidence,  taken  in  its  fair  result, 
shows  that  whether  tbe  practice  to  pay  the  premium  down, 
and  1o  i8^'ue  the  policy  after  such  a  delay  only  as  th«  ordi- 
nary necessities  of  business  made  inévitable,  had  been 
absolutely  uniform  or  not,  yet  to  give  credit  for  the  pre- 
mium, or  to  take  a  promissory  note  for  it,  payable  infiUuro^ 
and  to  delay  the  issuing  of  a  policy  indefinitely,  was  very 
rare  :  it  shows  also,  that  to  insure  without  any  policy  even- 
tually issuing  was  entirely  without  precedent  ;  that  Hays, 
who^'e  knowledge  must  he  taken  to  be  the  knowledge  of 
the  respondent,  knew  all  this^  and  was  not  deceived  ;  that 
he  had  undertaken  to  her  to  effect  a  policy  of  insurance, 
not  a  prrol  coairt«ci  of  insurance  ;  that  his  original  appli* 
cation  was  for  an  inscraaae  by  po'icy,  a^id  that  it  v.  as  only 
his  own  deraul*,  in  not  beiiig  prepared  to  pay  the  premium, 
which  prevented  the  policy  from  issuing  in  the  usual  way, 
at  the  usual  iime.  It  was  he  who  prevailed  on  the  agent  to 
do  the  act  which  is  now  relied  on  as  bîndîag  the  appellants. 
Now  Murray  v/as,  indeed,  the^r  gene-*al  agent  ;  bad  he  mere- 
ly made  an  unwise  contract  for  ihem  ;  bad  be  been  satis- 
fied with  answers  which  oagln  to  have  been  deemed  unsatis- 
factory ;  in  these  and  many  moi*e  supposable  cases,  collusion 
on  the  part  of  the  person  seeking  to  be  insuied  being  out  of 
the  question,  the  company  would  have  been  clearly  bound  ; 
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in  all  sQch  cases  ae  wonld  have  been  acting  within  the 
scope  of  the  authority  which  the  company  held  him  out  as 
possessing.  But  if  he  was,  and  was  known  to  be,  an  ^ 
agent  only  for  effecting  insurances  by  policy  on  payment  of 
a  premium  [and  their  lordships  see  no  evidence  beyond 
this],  then  he  was  not  their  agent  in  the  act  which  he 
really  did,  and  they  are  not  bound  by  it. 

Having  come  to  this  condasion  on  this  point,  it  is  mme» 
cessary  for  their  lordships  \o  pronounce  any  opinion  on 
some  other  parts  of  the  summing  up  to  which  objections 
were  made  in  argument.  On  this,  which  goes  to  the  veiy 
root  of  the  case,  and  upon  which  4t  is  manifest  that  the 
evidence  for  the  respondent  cannot  he  improved,  they  are 
of  opinion  that  the  learned  judge  misdirected  the  Jury,  and 
that  the  judgment  of  the  majority  of  the  Court  ,of  Queen's 
Bench  was  erroneous^  The  result  will  be  that  their  lord- 
ships will  advise  Her  Majesty  that  the  judgment  ought  to 
be  reversed. 

The  costs  of  the  appeal  must  be  paid  by  the  respondent 
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SUPERIOR  COURT.— QUEBEC. 
Bero.e  : — CaACor,  JuMine. 

Smit/),  cL  C'f.y ••  Plaintiffs» 

vs. 

No.  1866,  •{  OTarrem., Defendant. 

and 
CoLttMAsr,  • Opposant. 

Held  :— Oa  demuire*',  thnt  a  guRidrAn  j  Jn^e  : — Sur  défeow  an  fondf  en  droit, 
(ga$*diti*)  S>P8  a  H^Itt  to  file  an  ii>>;)o>i>H'n  i  qa*oa  gardien  a  droit  de  flier  une  o|qpo* 
to  a  Mivtti'e  Oi  efecii  pipped  u^^uer  his <  iHion  i  une  sahie  d*effeti placés  sous» 
obar^  «8  aucU  gUcM-di^a  to  a  ii*-iof  eel-  '  garde  comme  tel  gardien  è  une  premiers 
■are.  '  saiûe. 

Judgment  rendered'the4lh.  day  of  November,  1859. 

Coleman  filed  an  opposition  ttfin  (Tannuler  to  the  sei- 
zare  of  the  eSeets  of  the  defendant,  on  the  ground,  that 
at  the  time  of  the  making  of  the  same,  and  previously 
thereto,  the  said  effects  were  already  under  seizure  in 
virtue  of  a  writ  of  execntion  issued  in  another  cause 
in  which  the  defendant  was  also  defendant,  and  which  sei- 
zure was  still,  at  the  time  of  the  filing  of  his  opposition, 
subsisting  and  pending  ;  that  he  the  opposant  became  and 
still  was  the  guardian  (gardien)  of  the  said  effects  under 
such  first  seizure,  and  was  liable  par  corps  to  produce  the 
same  to  answer  the  judgment  in  such  first  suit;  and  that 
the  second  seizure  was  Iberefoi-e  null  and  void. 

The  plaintiffs  demurred  to  the  opposition,  alleging  that 
the  opposant  had  no  right  to  the  conclusions  of  his  opposi- 
tion, inasmuch  as  he  did  not  allege  any  absolute  or  qua- 
lified right  of  property  in  the  goods  and  chattels  seized  ; 
that  he  had  no  interest  in  preventing  the  sale  ;  and  that  the 
plaintiffs  in  the  first  suit  were  the  only  parties  who  had,  as 
seizing  creditors,  the  right  to  complain  of  the  second  sei- 
zure. 

Vannovous,  for  plaintiffs. — ^The  guardian  has  no  inte- 
rest to  oppose  the  sale,  the  seizure  once  made  :  all  those 
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who  have  a  right  to  pppo8e  are  enumerated  by  Pigeau,  Vqt 
1,  p.  616,  ct  seq.,  and  the  guardian  is  not  included  among 
the  number.  In  page  618,  it  is  clearly  laid  down  that 
where  the  second  seizure  is  more  ample  than  the  first,  it 
superi^edes  it.  It  has  been  held  in  a  case  decided  only  two 
terms  ago  (t),  that  the  guardian  may  prevent  the  second 
seizure  by  force  if  necesstary,  but  that  the  second  seizure 
once   made,  the  guardian  could  not  oppose  the  sale. 

Chabot,  Justice. — I  am  at  a  loss  to  conceive  how  it  can 
be  held  that  the  guardian  can  oppose  the  second  seizure 
by  force,  but  that  the  seisure  once  made,  he  loses  all  his 
rights,  and  cannot  come  before  the  Court  and  oppose 
the  sale  ;  Pigeau  states  positively  that  the  giianlian  has  a 
right  to  oppose  the  second  seizure,  and  this  is  more  fully 
laid  down  by  Carréj  and  othefs  ;  the  question  therefore 
arises. — The  second  seizure  onoe  made,  cannot  the  guar- 
dian refer  to  the  Court  fer  protection  by  some  means,  whe- 
ther by  opposition  or  otherwise  ? — No,  it  is  said  because  he 
has  no  intetest  in  doing  so,  a  plea  by  him  alleging  the  second 
seizure,  would  be  a  valid  defence  to  a  eonirainie  par  corps. 

O'Farrjbix,  for  opposant, — ^If  the  guardian  can  oppose 
the  secoad  seissore  by  foroe,  he  certainly  can  do  so  pea- 
iCeably  and  by  lawful  means  ;  besides,  thej:e  was  a  seques- 
tiation  of  the  goods  at  the  time  of  the  second  seizure,  they 
had  come  by  the  first  seizure  into  the  hands  of  the  guar^ 
dian,  and  were  consequently  in  his  possession,  and  not  in 
that  of  the  defendant,  how  could  they  therefore  be  seized 
as  in  the  hands  of  the  defendant  ?  the  second  sedsure  is 
tberefoia  null  and  void. 

Vannovous. — ^The  seizure  does  not  transfer  the  proper^, 
and  a  second  seizure  can  therefore  be  made  alleging  them 
as  the  property  of  the  defendant. 

Chabot,  Justice. — ^The  question  involved  here,  as  to  aie 
right  of  the  guardian  to  oppose  a  second  seizure,  presents 
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no  difficulty  to  me,  the  only  hesitation  I  have  in  pronoun- 
cing upon  the  point  is,  that  a  decision  has  recently  been 
rendered  in  this  Court  at  variance  with  the  opinion  I 
hold  ;  but  I  cannot  concur  in  the  judgment  in  the  case  of 
Dastous  vs.  Hutton  referred  to;  the  authorities  cited  in 
that  case  apply  to  this,  and  it  will  be  found  that  the  sixth 
case  given  in  1  Pigeau,  p.  618,  exactly  refers  to  the  point 
here,  and  it  is  there  explicitly  laid  down  that  the  guardian 
has  a  right  to  oppose  a  second  seizure  ;  it  is  trae,  it  has 
been  sought  to  construe  the  word  oppose,  mentioned  by  Pi- 
geau in  this  paragraph,  so  as  to  mean  by  force^  but  I  cannot 
recognise  any  distinction  between  the  signification  of  the 
word  in  this  paragraph,  and  that  which  it  conveys  generally. 
The  guardian  is  liable  par  corpSj  and  if  he  bad  no  right  to 
oppose  a  second  seizure,  his  position  would  be  an  exceed- 
ingly painful  one.  The  demurrer  mast  be  dismissed. 

Vannovous,  for  plaintiff. 

OTarrell,  for  opposant. 


COUR  SUPERIEURE.— QUEBEC. 
Présent  : — Stuart,  Juge-Assistant. 
Taschereau, ••   Demandeur. 


No.  1053. 


vs. 


DeLaooroendière, • .  •  •  Défenderesse. 

et 
^Proux^x,,.» Opposant, 


«Tngé  :— Qae  le  prÎTilége  spécial  du 
bailleur  de  fonds  est  préféré  an  privilège 
général  du  médecin  ponr  frais  de  der- 
nière maladie  snr  le  produit  des  immeu- 
blee,  lors  même  qfa'i^  n*y  a  pas  en  de 
meubles  sufiBsants  peur  payer  le  oompte 
dnmédeein. 


Held  .—That  the  special  pririlege  of 
the  baUlwir  de  fauh  is  preferable  to 
the  general  privilege  of  the  physidan  for 
frai»  of  the  last  illness  upon  the  pro- 
ceeds of  immoreables,  even  though  there 
shoald  be  no  moveables  out  of  the  proceedf 
of  whieh  Buoh  phyiAdan  oan  be  paid. 


Jugement  rendu  le  5me  novembre,  1859. 


Les  héritiers  Taschereau  avaient  vendu  au  nommé  Cro- 
teau   Pimmeuble  dont  le    produit  était  distribué  en  la 
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cause,  et  ils  réclamaient  leur  prix  de  Tente  par  pririlége 
de  bailleur  de  fonds*  Croteau  étant  mort,  le  nommé 
Proulx,  le  médecin  qui  l'avait  soigné  durant  sa  dendèie 
maladie,  réclamait  par  privilège  une  somme  de  £36  S  8 
sur  l'immeuble  vendu,  alléguant  qu'il  n'y  avait  pas  de  men« 
blés  pour  le  payer  de  sa  créance.  Le  protonotaire  l'avait 
colloque  au  préjudice  dea  bailleurs  de  fonda  :  d'où  con» 
testation  de  la  part  de  ceux-ci. 

La  question  était  lequel  des  deux  privilèges  était  préfé- 
rable, celui  du  vendeur,  ou  celui  du  médecin. 

Angers,  pour  la  venderesse  Taçchereau. 

Sous  l'empire  du  Code  Civil  la  question  ne  soufiie  pas 
de  difficulté,  car  il  y  a  un  article  positif  qui  dit  qu'à  dé- 
faut de  meubles  le  privilège  du  médecin  et  autres  de 
même  espèce  seront  payés  sur  le  produit  des  immeubles  en 
préférence  au  privilège  du  vendeur  etc.  (article  2105.) 
Au  contraire  dans  Tancien  droit  français,  l'on  ne  trouve 
pas  de  texte  précis  sur  la  question,  mais  la  plupart  des 
commentateurs  mettent  au-dessus  de  tout  le  privilège  du 
vendeur,  sur  le  principe  que  tant  qu'un  immeuble  n'a  pas 
été  payé  il  n'est  véritablement  pas  la  propriété  de  l'acqué- 
reur, et  que  la  vente  peut  en  être  annulée. 

L'article  du  Code  Civil,  lors  de  sa  rédaction,  a  donné 
lieu  à  de  grands  débats  ;  on  alléguait  en  sa  faveur  des 
considérations  d'humanité,  comme  si  les  membres  d'uoe 
profession  libérale  comme  celle  de  la  médecine  avaient 
jamais  fait  défaut  aux  pauvres. 

Cet  article  a  été  vivement  attaqué  comme  causant  une 
grande  injustice  aux  droits  du  bailleur  de  fonds. 

Voici  ce  que  disent  à  ce  sujet  les  auteurs  des  pandectes 
Françaises  : 

No.  136,  Vol.  XV. — ^^  Les  privilèges  sur  les  meubles 
**  qui,  à  défaut  de  cette  nature  de  biens,  portent  sur  les 
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<*  immetibled,  ne  viennent  stir  le  prix  de  ceux-éi  qn'atprèt 
^  les  privilèges' du  vendeur  et  des  onTriers.  La  laisûn  est 
^  qu'il  n'y  a  réellement  dans  la  fûttune  du  dêbitethr  que  ce' 
*^  qui  reste  après  le  paiement  dé  ces  Oréances." 

No.  If  1.— **  Le  privilège  du  vendeur  a  pour  baise  là 
^  maxime  que  personne  ne  peut  justement  i^enrîchlr  aux 
^  dépens  d'autrui  ;  neminem  œquum  est  cum  alierius  detti^ 
'^  mento  locupktari.  Or»  il  est  evident  que  les  créanciers 
'^  qui  trouvent  dans  la  fortune  de  leur  débiteur  un  im** 
<<  meubla  dont  le  prix  est  encotè  dû  en  tout  ou  en  partie, 
*^  s'enrichiraient  aux  dépens  du  vendeur,  s'ils  potivaient 
'^  vendre  cet  immeuble  à  leur  profit,  sans  rembourser  d'a^ 
"  bord  et  avant  tout,  le  prix  de  cet  immeuble.  Le  privi- 
**  lege  dont  jouit  le  vendeur  est  donc  de  la  plus  étroite 
**  équité. 

"  Aussi  ce  privilège  prime  tous  les  autres  sur  le  prix  dé 
^^  l'immeuble  vendu,  même  le  privilège  du  trésor  public  à 
«  l'égard  des  comptables. 

*^  Ce  privilège  est  si  sacré  que  la  loi  elle-même  veille  à 
^*  sa  conservation.  La  seule  transcription  du  titre  trans^ 
*•  latif  de  propriété  suffit  pour  cela." 

Cette  opinion  de  ces  écrivains  est  absolument  opposée 
au  texte  précis  du  code,  mais  elle  indique  quelles  étaient 
les  idées  reçues  sur  cette  question  dans  l'ancienne  i  ^- 
prudence,  Duranton,  Vol.  19.  No.  203,  dît  :— "  Les  pri- 
•*  viléges  généraux,  dit-on,  priment,  à  défaut  de  mobilier, 
"  les  privilèges  spéciaux  sur  les  immeubles,  et  par  con- 
<*  sequent  ils  doivent  aussi  primer  les  privilèges  spéciaux 
^  sur  les  meubles  :  à  cela  nous  répondons  que  la  loi  l'a  dit 
*<  quant  aux  immeubles,  et  non  quant  aux  meubles;  et 
^<  comme  ce  droit  est  fort  rigoureux,  pour  ne  pas  dire  in* 
<^' juste,  c'est  une  raison  pour  ne  point  l'étendre  à  d'au- 
<*  très  biens  que  ceux  à  l'égard  desquels  le  codé  s'est  for- 
^  raellement  expliqué. 
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^^  On  conçoit,  à  langueur,  quoique  cela,  nous  l'avoue* 
<^  rons,  ne  nous  paraisse  pas  très  juste,  on  conçoit,  dison» 
'<  nous,  que  le  code  ait  accordé  la  préférence  aux  créances 
<«  de  Particle  2101  sur  celles  de  l'article  2103  ;  la  faveur  de 
^^  ces  créances,  fondée  sur  des  motifs  d'ordre  public 
^^  et  d'humanité,  et  généralement  leur  peu  d'importance, 
'^  peuvent  expliquer,  sinon  justifier  complètement,  celte 
"  préférence." 

Sans  insister  sur  la  question  de  savoir  si  Particle  du  code 
est  injuste  ou  non,  nous  renvoyons  aux  autorités  que  nous 
avons  compulséespour  établir  que  dans  l'ancien  droit  le  pri- 
vilège du  vendeur  primait  tous  les  autres,  et  que  l'article 
2105  est  une  innovation.  (1) 

Taschkbeau,  h.  E.  pour  te  médecin. — La  question  qui 
se  présente  dans  cette  cause  ne  paraît  pas  avoir  soulevé 
beaucoup  de  discussion  parmi  les  auteurs  en  France,  avant 
l'introduction  du  Code  Napoléon»  Le  plus  grand  nombre, 
sinon  tous  ceux  qui  ont  écrit  sur  ce  sujet,  donnent  au  mé- 
decin la  préférence  sur  le  bailleur  de  fonds,  dans  le  cas  où. 
le  médecin,  n'ayant  pu  être  payé  sur  le  prix  des  meubles, 
vient  subsidiairement  réclamer  sur  le  prix  des  immeubles 
la  valeur  de  ses  services,  tel  que  le  cas  se  présente  ici, 
et  les  législateurs  du  Code  Napoléon  n'ont  pas  cru  innover 
en  aucune  manière  à  la  loi,  telle  qu'elle  existait  alors  en 
France,  en  statuant  par  l'article  2105  du  Code  Civil  que  le 
médecin  doit  primer  le  bailleur  de  fonds  dans  le  cas  en 
question.  Cette  jurisprudence,  constamment  reconnue  en 
France  par  les  tribunaux,  est  fondée  sur  des  raisons  d'hu- 
manité, et  dans  le  droit  romain  il  y  avait  une  disposition 
expresse  de  la  loi,  accordant  le  privilège  au  médecin.  (2] 


(1)  Aaiorités  cSUêê  è  l'appui  do  pririMge  dm  \ 
Penil)  Quwtioni  lor  1«8  ojpoUidqiiM,  toI.  I,  p.  59,  1 9  :-~]>alloi,  rerbo,  Hypo* 

tkèqne,  pp.  82,  79  :— Pigean,  toI.  2,  p.  184,  2e  eas  :— Zanari»,  toI.  2,  f  289,  nolM 
2  et  3  t^Daraoten,  vol.  1»,  ne.  203  :~Gode  Cinl»  bob.  2101,  2,  3,  4  et  6  i^Aïadm 
l>eniiaity  yerbo  PriTilége,  p.  812,  nos.  28,  29,  30 .— Ancien  Denbait,  rbo.  Ordre  p. 
543,  no.  15  :^Voir  fart  de  la  Contuse  de  Péris,  365.  Droit  du  seigneur,  et 
art.  176  et  177.  Prinlége  du  vendeur  de  meubles  :— Lower  Canada  Bepoits,  toI.  7^ 
p.  66.  Patenaude  etL'Xrigé  .—  Pandeotes  Françaises,  toI.  16,  nos.  121  et  136. 

(2)  Autorités  citées  à  l'appui  du  pririlége  du  médecin. 

Ouyot,  Répertoire  Tbo.  PriTilége,  page  690  t-*Pothier,  Toi.  VIT,  de   la  Proeéd. 
aT.  di.  II,  art  XII,  par.  2  :*D^Hérioonrt,  Vente  des  Immeubles  par  déeiet,  sh. 
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La  Coar  adopte  les  prêteniions  du  vendeur  quant  au  pri- 
vilège, observant  que  l'article  du  Code  Civil  2105,  a  été 
fréquemment  considéré  comme  injuste,  et  qu'elle  ne  pense 
pas  qu'il  fût  nécessaire,  dans  des  vues  d'humanité,  pour 
asAurer  aux  pauvres  les  secours  d'une  profession  libérale. 

Il  est  remarquable,  dit  le  juge,  que  dans  le  Code  de  la 
Louisiane,  cet  article  ait  été  réformé  de  manière  à  ce  que 
le  privilège  du  bailleur  de  fonds  prime  le  privilège  du  mé- 
decin et  autres  analogues. 

Le  jugement  est  comme  suit  : 

La  Cour  etc.,. •••  Considérant  que  le  privilège  de  bail- 
leur de  fonds  invoqué  par  la  dite  opposante  sur  l'immeuble 
vendu  en  cette  cause  lui  donne  droit  d'être  préférée  sur  le 
produit  d'icelui  au  dit  opposant  Proulx,  maintient  la  dite 
contestation,  avec  dépens  en  faveur  de  la  dite  opposante, 
contre  le  dit  opposant  Proulx,  et  ordonne  que  l'ordre  de 
dii^tributicHi  soit  amendé  et  refait  en  conséquence. 

LxLiivRx  et  Angers,  pour  les  héritiers  Taschereau. 

DovAL  et  TAscHXRBAn,  pour  Proulx. 


XI.  860t  1,  jMT.  I,  V,  VII  :  —  <BaTrM  <U  DespeiMMi  Tol-  l«r.,  partie  III. 
tit  II,  saet  VII  :  -Arrêt  de  Lo«ët,  leitra  0.  no.  29  :— Leoombe,  ybc  Préfé- 
renoe  :~(Earree  de  Chopia,  toI.  1er.,  Ut.  III,  oh.  III,  tit  V  :^Ferrière,  Gon- 
teme  de  Paris,  tone  II,  tit  VI,  de  la  Presoription  :— Artieles  2104  et  2106  da  Code 
<Kt11  :~areiiier,  Prlv.  et  Hyp.  toI.  II,  1ère  partie,  oh.  IV,  no.  296:— Mer- 
Un,  Répertoire,  ybo.  PriTilése,  wot  II,  par.  1er.,  no.  IV,  et  par.  II,  no.  IV  : 
Vavard  de  Laaglade,  Priv.  et  Hyp.  tit  1,  ch.  II,  par.  II  :— Troploog,  PriT.  et]^. 
am.  73,  74,  H,  (bis)  82  :— Battnr,  Prir.  et  Hyp.  toI.  1er.,  oh.  1er.,  seet  II,  par.  II  : 
'Bnranton,  tome  Z,  (4dit  Belse)  Pri?.  et  Hyp.  nos.  28,  27,  163, 169, 199. 
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PRINCIPAL  HATTERS. 


ACTION  EN  GARANTIE.— FiVfc  Peremption  D'lHSTAiicE. 

ACTION  EN  SÉPARATION— Fuie  JuftisDTCTioN. 

ACTION  UPON  RECOGNIZANCE.— Fû{e  Rbcoomizamob  in  Criminal 

PROSECUTIONS. 

AGENT  OF  INSURANCE  COMPANY.— Fitfe  Insurance. 
AMELIORATIONS.— UsupRucT.— Costs  op  Contestation. 


Held  : — lo.  That  upon  a  claim  I 
for  ameliorations  and  improvements  | 
upon  realty,  the  usufruct  only  of 
which  has  been  seized,  a  propor- 
tion alone  of  the  value  of  such  im- 
provements will  be  allowed,  mea- 
sured upon  the  increased  value 
given  to  such  usufruct. 

2o.  That  in  like  cases,  the  op- 
posant whose  claim  is  reduced  must 
pay  the  costs  of  contestation. 

Fauieux  and  Boston. 


Ju^  : — lo.  Que  sur  rtelamattoD 
pour  impenses  et  améliorations  sur 
des  héritages  dont  l'usufruit  seul  a 
été  saisi,  il  ne  peut  être  accordé 
qu'une  proportion  de  la  valeur  de 
telles  impenses,  suivant  la  plus 
value  qu'en  a  reçu  l'usufruit. 

52o.  Qu'en  semblables  caa,  l'on- 
posant  qui  souffre  une  réduction  de 
sa  demande  doit  payer  les  frais  de 
la  contestation. 


AMENDMENT,  Shsripp  moving  to  amend. 


Held  : — That,  in  the  case  sub- 
mitted, the  motion  of  the  plaintiffii 
that  the  sheriff  be  permitted  to 
amend  his  return  should  have  been 
granted,  inasmuch  as  one  party 
ou^ht  not  to  profit,  nor  the  other  to 
suffer,  from  an  error  inadvertently 
committed  by  the  sheriff. 

Semble,  that  the  sheriff  on  his 
own  motion  or  petition  may  be 
allowed  to  amend  his  return. 

Mo/fon  et  ai  and  Burroughs, 


Jugé: — Que,  dans  l'espèce,  k 
motion  des  demandeurs  pour  qu'il 
fût  permis  au  shérif  d'amender  son 
retour  eut  dû  être  accordée,  en  au- 
tant qu'un  partie  ne  doit  pas  pro- 
fiter, et  l'autre  souffrir,  a'une  er- 
reur du  shérif  commise  par  inad- 
vertance. 

Il  semble,  qu'il  sera  permis  an 
shérif  sur  sa  propre  demande  d'a- 
I  mender  son  retour. 

an 
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AMENDMENT.— Ftie  Writ  or  AmAL. 
APPEAL. — Bond  in  appeal. 


1.  Held  : — That  in  cases  of  appeals 
from  the  Circuit  Court,  the  copy  of 
the  appeal  bond  to  be  served,  must 
be  certified  by  the  clerk  of  the 
Court  in  whose  office  the  bond  is 
filed  under  the  provisions  of  the 
20th.  Vict.  cap.  44,  sec.  65,  and 
sot  by  the  attorney  of  the  appel- 
lant, otherwise  the  appeal  will  be 
dismissed. 

Pentland  et  al  and  DroUi. 


Jugé  : — Que  sur  appel  de  la 
Cour  de  Circuit,  la  copie  pour  si- 
gnification de  l'acte  de  cautionne- 
ment requis,  doit  être  certifiée  par  le 
greffier  de  la  Cour  au  bureau  du- 
quel cet  acte  est  déposé  en  confoi^ 
mité  aux  dispositions  de  la  SOroe. 
Vie.  ch.  44.  sec.  65,  et  non  par  le 

firocureorde  l'appelant,  autrement 
'appel  sera  renvoyé. 


From  Circuit  Court. 


2.  Held  : — ^That  in  cases  of  appeal 
from  the  Circuit  Court,  the  original 
petition  in  appeal,  notice  &c.,  must 
oe  filed  in  the  office  of  the  clerk 
of  the' Circuit  Court,  within  twenty 
five  days  from  the  rendering  of  the 
judsrment  appealed  from,  otherwise 
the  appeal  will  be  dismissed  on  mo- 
tion, under  the  provisions  of  the  20 
Vic  ,  ch.  44,  sect.  66. 

McGiUxB  et  al  and  Pearce  et  al. 


Jugé  :— Que  dans  les  cas  d'appel 
de  la  Cour  de  Circuit,  la  requête  en 
appel,  l'avis  etc.,  doivent  j^tre  filés 
au  Dureau  du  greffier  de  la  Cour  de 
Circuit,  dans  les  vingt-cinq  jours 
de  la  reddition  du  jugement  dont  est 
appel,  autrement  l'appel  sera  reo- 
voyé  sur  motion,  en  vertu  des  dis- 
positions de  la  20me.  Vic.^  diap. 
44,  sect.  6t>. 
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ARBITRATION.— Ftiie  Commission. 
ARBITRAI  ORS.— Award, 


Held  :— That  in  an  action  brought 
upon  a  report  of  arbitrators  and 
amiables  compositeurs,  the  defen- 
dant may  contest  the  validity  of  the 
report  which  does  not  set  forth  that 
the  witnesses  were  heard,  by  alleg- 
ing that  the  arbitrators  refused  to 
hear  his  witnesses,  and  such  de- 
fendant will  be  allowed  to  prove 
such  refusal. 

Ostell  and  Joseph. 


Jugé  :— Que  sur  poursuite  fondée 
sur  un  rapport  d'arbitres  et  amiables 
compositeurs,  il  est  loisible  au  dé* 
fendeur  de  contester  la  validité  du 
rapport  qui  n'énonce  pas  que  les 
témoins  ont  été  entendus,  en  allé- 
guant que  les  arbitres  ont  refusé 
d'entendre  ses  témoins,  et  tel  dé- 
fendeur a  droit  de  faire  la  preuve 
de  ce  fait. 
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ARREST  OF  JUDGMENT.— Fû^  Criminal  PaosscirnoN. 
ASSESSORS,— Thrir  right  of  action. 


The  Provincial  Statute  of  1851, 
(14th  and  15th  Vict.  cap.  128.)  con- 
aolidating  the  acts  in  reference  to 
the  incorporation  of  the  City  of 
Montreal,  enacU,  sect.  34— «  That 


Le  Statut  Provincial  de  1851, 
(14me.  et  15me.  Vict.  chap.  J528.) 
consolidant  les  actes  ayant  rapport 
à  l'inoorpomtion  de  la  Cité  de 
Montréal,  décrete,  sec.  84|— "  Qa'à 
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<<  at  any  qaarterly  of  special  meet- 
"  iag  of  toe  said  couDcil,  after  the 
'<  election  of  members  thereof,  in 
**  the  year  1852,  and  in  each  suc- 
«  oeeding  year,  the  said  council 
<<  shall  appoint  as  many  assessors 
**  for  the  said  City,  not  exceeding 
<<  nine  in  number,  as  may  be  ne- 
«  cessary,  and  the  said  council  may 
^<  grant  the  said  assessors  such 
<<  remuneration  for  their  services, 
<<  as  the  said  council  may  deem 
«  fitting." 

The  council  voted  a  remuneration 
tacertam  assessors  at  the  rate  of 
£225  per  annum  each  ;  in  an  action 
against  the  corporation  for  a  sum 
larger  than  the  sum  above  men- 
tioned : — 

Held  :— lo.  That  the  decision  of 
the  council  was  not  final  as  to  the 
amount  of  such  remuneration,  and 
that  the  assessors,  under  the  section 
of  the  statute  above  quoted,  had  a 
right  of  action  granted  for  a  reaso- 
nable remuneration  to  be  esta- 
blished by  witnesses,  and  based 
upon  the  value  of  the  services  ren- 
dered. 

2o.  That  the  plea  in  the  cause 
which  admitted  that  a  sum  of 
£107  18  1,  with  interest  and  costs, 
was  due  to  the  plaintiff,  praying 
acte  of  the  deposit  of  this  sum  into 
Court,  and  also  praying  that  the 
plaintiff's  action  for  the  surplus 
might  be  dismissed,  necessarily  en- 
titled the  plaintiff  to  a  judgment  for 
the  sum  tendered. 


3o.  That,  under  the  circumstances 
of  the  cause,  the  sum  demanded 
was  reasonably  due  to  the  plaintiff, 
after  deduction  of  the  payments  and 
amounts  indicated. 

Boulangei  and  The  Mayor  ^.  6/ Montreal 

ASSIGNMENT.— FiVie  Insurakcb.—Novatioh. 
ATTORNEYS,  Pabtmership  of, 


<'  toDte  assemblée  trimestrielle  on 
<<  spéciale  du  dit  conseil,  après  l'é- 
"  lection  des  membres  d'ice lui  dans 
<<  l'année  1852,  et  dans  chaque  an- 
**  née  subséquente,  le  dit  conseil 
*^  nommera  autant  de  cotiseurs  poux 
'*  la  dite  cité,  n'excédant  pas  le 
^<  nombre  de  neuf,  ^u'il  pourra  être 
*'  nécessaire,  et  le  dit  conseil  pourra 
<<  accorder  aux  dits  cotiseurs  pour 
'*  leurs  services  telle  rémunération 
**  qu'il  pourra  juger  convenable.^' 

Le  conseil  vota  une  somme  de 
£225  par  année  à  chacun  de  cer- 
tains cotiseurs  comme  rémunéra- 
tion ;  dans  une  action  portée  contre 
la  corporation  pour  une  plus  forte 
somme  oue  la  somme  ci-dessus 
mentionnée  : — 

Jugéi'^lo.  Que  la  décision  du 
conseil  quant  au  montant  de  telle 
rémunération  n'était  pas  finale,  et 
oue  les  cotiseurs,  sous  la  section 
do  statut  ci-dessus  citée,  avait  droit 
d'action  pour  réclamer  une  rému- 
nération raisonnable  établie  par  té- 
moignages, et  basée  sur  la  valeur 
des  services  rendus. 

2o.  Que  le  plaidoyer  dans  la 
cause  qui  admettait  qu'une  somme 
de  £107  18  1,  avec  intérêts  et  dé- 
pens, était  due  au  demandeur,  de- 
mandant acte  du  dépôt  de  cette 
somme  en  Cour,  et  concluant  à  ce 
que  l'action  du  demandeur  fut  ren- 
voyée pour  le  surplus,  donnait  né- 
cessairement droit  au  demandeur 
d'obtenir  jugement  pour  la  somme 
offerte. 

3o.  Que,  dans  les  circonstances 
de  la  cause,  la  somme  réclamée 


était  justement  due  au  demandeur, 
déduction  faite  des  paiements  et 
sommes  indiqués. 


Held  : — ^That  where  two  attorneys 
are  in  partnership,  and  one  is  no- 
minated to  the  Bench,  as  assistant- 
judge,  service  on  the  remaining 
partner  is  sufilcient,  although  no 
fubstitution  has  been  maîde. 
McCarthy  and  Hart. 


Jugé  : — Que  lorsque  deux  procu- 
reurs sont  associés,  et  que  l'un 
d'eux  est  nommé  au  Banc,  comme 
juge-assistant,  signification  sur  l'au- 
tre associé  est  sufiisante,  quoiqu'au- 
cune  substitution  n'ait  eu  lieu. 

395 
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AVAL. — Protbst. — Nbw  tbial. 


Held: — 1.  In  an  action  against 
L.,  whose  signature  was  on  the  back 
of  a  note  signed  by  B.,  and  payable 
to  plaintiff,  or  bearer  ;  that  L.  was 
not  entitled  to  notice  of  protest. 

2.  That  the  donneur  éPaval  is 
not  entitled  to  notice  of  protest,  but 
is  liable  nolidairement  with  the 
principal  debtor. 

3.  That  a  motion  for  a  new  trial 
cannot  be  received  after  the  first 
four  days  of  the  term  next  following 
the  verdict  of  a  jnry. 

SenMe,  That  it  is  the  province 
of  the  jury  to  determme  whether 
the  defends nt's  signature  indorsed 
on  a  note  was  intended  as  an  ordi- 
nary indorsation,  or  whether  it  was 
pour  avals 

MerrUtvs.  Lynch. 


Jugé  : — 1.  Dans  une  action  contra 
L.,  dont  la  signature  était  au  dos 
d'un  billet  signé  par  B.,  et  payable 
au  demandeur,  ou  au  porteur  ;  que 
L.  n'avait  pas  droit  a  un  avis  de 
protêt. 

2.  Que  le  donneur  d'aval  n'a  pas 
droit  à  un  avis  de  protêt,  mais  qu'il 
est  responsable  solidairement  avec 
le  débiteur  principal. 

3.  Qu'une  motion  poor  on  nou- 
veau procès  ne  peut  être  reçue 
après  les  quatre  premiers  jours  da 
terme  ensuivant  un  procès  jpar 
jurés. 

U  seniUe.  Qu'il  est  du  ressort  da 
juré  de  déterminer  si  la  signature 
du  défendeur  endosnée  sur  uo  billet 
était  un  endossement  ordinaire,  on 
SI  cette  signature  avait  été  apposée 
pour  aval. 
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AWARD.— Ftile  Aabitrators. 

BAILLEUR  DE  FONDS.— FtVie  Peivilxox. 

BANK.—  Vide  Garnishbe. 

BOND  IN  APPEAL.— Ftrfc  Appeal. 

CAPIAS. 


1.  Held  .-—That  an  affidavit  for  a 
capias  (under  the  Î22  Vic.  ch.  5.) 
setting  forth  the  matters  mentioned 
therein  is  sufficient  to  sustain  the 
writ. 

McParlane  vs.  Belliveau, 

2.  Held:— That  an  affidavit  to 
bold  to  bail  under  the  22  Vic.  cap. 
5,  sec.  48,  which  does  not  disclose 
the  groundb  for  the  allegation  <*  that 
the  defendant  is  a  trader,  and  that 
be  is  notoriously  insolvent,  and  has 
refused  to  compromise  or  arrange 
with  his  cre<litor8,"  and  omits  the 
allegation,  that  he  has  refused  to 
make  a  cession  de  biens  to  them,  is 
bad,  even  thouRh  it  be  alleged,  as 
required  by  the  12  Vic,  Cap.  42, 
that  *^  he  has  secreted  his  estate, 
debts  and  efiects  with  intent  to  de- 
fraud &c.,"  and  the  capias  issued 
in  virtue  thereof,  will  be  quashed 
on  motion. 

VFarren  et  al  and  Morgan. 


Jugé  : — Qu'un  affidavit  pour  ca' 
pias  (emaaé  sous  la  22me.  Vio. 
ch.  5,)  énonçant  les  matières  y 
mentionnées,  est  suffisant. 
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Jugé  : — Qu'un  affidavit  pour  cû," 
pias  en  vertu  des  dispositions  de  la 
22ème  Vie,  cap.  p,  sec.  48,  oui 
n'énonce  pas  les  raisons  de  l'allé* 
gué  '*  que  le  défendeur  est  com- 
merçant, qu'il  est  notoirement  in- 
solvable, et  a  refusé  de  compro- 
mettre et  de  s'arranger  avec  set 
créanciers,"  et  omet  d'alléguer 
qu'il  a  refusé  de  leur  faire  une  ces- 
sion de  biens,  est  insuffisant,  non- 
obstant qu'il  soit  allégué,  tel  que 
requis  par  la  12ème  Vic,  ch.  42, 
"qu'il  a  recelé  ses  biens,  dettes  et 
effets  avec  intention  de  frauder  etc.'' 
et  un  capias  émané  sur  tel  affidavit» 
sera  mis  de  côté  sur  motion. 
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Special  bail  after  Judgment, 


3.  Held  :-Under  the  12  Vic.  cap.  42 
sect.  12:  Tliat  t wo  jears  after  judg- 
ment obtained  against  a  defendant 
arrested  on  a  capias,  and  notwith- 
standjnsf  action  brought  by  the 
plaintiff  against  bail  to  the  sherifi 
on  assignment  of  bail  bond,  the 
Court  Willi  on  cause  shewn,  allow 
security  to  be  given  for  the  surren- 
der of  the  defendant,  as  provided 
by  the  8th.  section  of  that  act. 


Jugé  : — Sous  la  12me.  Vict.,  ch. 
42,  sec.  12  :  Que  deux  ans  après 
jugement  obtenu  contre  un  défen- 
deur arrêté  en  vertu  d'un  capioê, 
et  nonobstant  l'institution  d'une  ac- 
tion par  le  demandeur  contre  dei 
cautions  sur  transport  du  caution- 
nement par  le  shérif,  il  sera  permis, 
pour  cause  suffisante,  de  donner 
caution  pour  la  comparution  du  dé- 
fendeur, tel  cjue  pourvu  par  la  8me. 
section  du  dit  acte. 


Ufnre  vm.  Foliée  and  VoMie  et  al. 
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Special  bail  after  Judgment. 


4.  Held  :— By  the  Superior  Court, 
that  a  defendant,  arrested  under  a 
capias,  can  put  in  special  bail  at 
any  time  after  judgment,  althoui.< 
the  bond  to  the  sheriff  has  been 
assigned  to  a  third  party,  who  has 
brought  an  action  on  tha  same. 

The  jadgee  of  the  Court  of  Ap- 
peals being  equnUy  divided,  tais 
judgment  is  confirmed. 

Campbell  and  Atkins  et  al,^ 


Jugé  : — Par  la  Cour  Supérieure, 
qu'un  défendeur,  arrêté  par  capias, 
peut  donner  un  cautionnement  spé- 
cial, en  aucun  temps  après  ju^- 
ment,  lors  même  que  le  premier 
cautionement  a  été  transporté  à  un 
tiers  qui  en  poursuit  le  recouvre- 
inent. 

Les  juges  de  la  Cour  d'Appel 
étant  également  divisés,  oe  juge- 
ment est  confirmé. 
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OOMMISSION.— Arbitration. — Commissioners  of  Pvblic  Worrb.— 

MaNOAMI78. 


Held  :^lo.  That  a  merchant  who, 
in  complianoe  with  instrnctions  from 
the  commissioners  of  public  works, 

Ïiurchases  lands  for  them  under  the 
3th.  and  14th.  Vic.  cap.  13,  is  not 
a  mere  mandatory,  (^mandiiiairé) 
bat  is  entitled  to  compensation  for 
Buch  services. 

2o.  That  he  has  a  right  to  have 
his  claim  for  such  services  referred 
to  arbitration,  under  the  8th.  section 
of  the  said  act. 

3o.  That  he  is  entitled  to  a  man- 
damus  to  compel  the  commis- 
Bioners  to  refer  such  claim  to  arbi- 
tration, under  the  general  rule  of 
law  that  a  manéUimus  will  lie 
against  any  public  officer  charged 
by  statute  with  the  performance  of 
H  doty. 


Jugé  : — lo.  Qu'un  marchand  qui, 
en  conformité  à  des  instructions  des 
commissaires  des  travaux  publiât, 
achète  des  terres  pour  ce  (départe- 
ment en  vertu  des  dispositions  da 
l'acte  13me.  et  14me.  vio.  cap.  13, 
n'est  pas  un  simple  mandataire, 
mais  a  le  droit  d'être  payé  pour  tek 
services. 

2o.  Qu'il  a  droit  de  demander  que 
sa  réclamation  pour  tels  servicet 
soit  référée  à  des  arbitres,  en  veito 
de  la  8roe.  section  du  dit  acte. 

So.  Qu'il  a  droit  à  un  mandamuê 
pour  contraindre  les  oommissaires  à 
référer  telle  réelamation  à  des  ar- 
bitres, et  ce  en  vertu  de  la  règle  de 
droit  qu'un  mandamus  émanera 
contre  tout  officier  publie  chaise  par 
un  statut  de  l'exécution  d'un  ctoToir. 


Young  vs,  Lemieux  et  a/,  Commissùme^  of  Public  Work»  43 
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COMMISSIONERS  OF  PUBLIC  WORKS,— Fiile  CoMMissioir. 
COMMON  CARRIER^  LIABILITY  OF.— Stoppage  in  Trahsitu. 

Jugé  : — lo.  Qu'un  commissioa* 
naire  est  responsable  de  la  valeur 
de  marchandises  livrées  par  erreur 
à  l'acbeleuîy  après  avis  doonépar  le 
vendeur  de  n'en  pas  faire  la  livrai* 


1.  Held  : — lo.  That  a  common 
carrier  is  liable  for  the  value  of  goods 
delivered  bv  error  to  the  veûdee, 
after  notice  by  the  shipper  (vendor) 
not  to  deliver  ihem. 

2o.  That  the  rig|fat  to  stop  the 
goods  in  tranHiu,  is  not  interfered 
with  by  the  plaintiff  taking  the  pro- 
missory note  of  the  vendee  for  the 
goods,  at  the  time  the  goods  were 
sold. 

Campbell  et  al  vs.  Jones  et  al. 


I  pas  ] 
son. 

2o.  Que  le  droit  d'arrêter  telles 
marchandises  in  transitu,  n'est  pas 
affecté  en  conséouence  de  oe  que 
le  vendeur,  lors  de  la  vente,  a  pris 
un  billet  promissoire  pour  la  valeur 
i  des  dites  marchandises. 

10 


Raïltoay  Companies,  LiabUUy  of. 


2.  Meld:  lo.  That  common  carriers 
are  responsible  for  money  bona  fide 
taken  for  travelling  expenses  and 
personal  use,  to  such  a  reasonable 
amount  as  a  prudent  person  wonld 
deem  necessary  and  proper  to  be 
placed  in  a  traveller's  trunk. 

2o.  That  where  the  traveller  is  a 
shipmaster,  common  carriers  will 
be  held  responsible  for  a  dressing 
case,  and  for  night  glasses  or  teles- 
oopes,  upon  the  presumption  that 
he  may  reasonablv  have  thought 
they  would  be  useful  to  him  in  die 
course  of  his  intended  voyage  across 
the  Atlantic. 

So.  That  the  passenger's  oath  to 
establish  the  value  of  Uie  contents 
of  his  lost  trunk  is  admissible  in 
such  cases  on  the  ground  of  neees- 
•itv>  as  no  one  but  himself  is  likely 
to  he  acquainted  with  its  contents. 

4o.  That  common  carriers  are  not 
responsible  for  articles  of  jewellery, 
as  they  cannot  be  regarded  as  part 
«f  a  man^s  baggage. 


Jugé: — lo.  Que  k» commission- 
naires sont  responsables  pour  les 
sommes  d'argent  pour  dépenses  de 
voyage,  jusqu'à  un  montant  raison* 
nable  et  tel  qu'une  personne  pre» 
dente  jugerait  à  propos  de  déposer 
dans  sa  malle  de  voyage. 

2o.  Qne  les  commissionnaires  se- 
ront déclarés  responsables  dans  le 
cas  d'un  voyageur,  maître  de  vais- 
seau, pour  une  boite  à  toilette  et 
pour  une  longue  vue  ou  telescope» 
sur  la  présomption  ^u'il  peut  avoir 
cru  que  ces  effets  lui  seraient  utiles 
pendant  le  cours  de  son  passage  sur 
l'Atlantique. 

3o.  Que  le  serment  d'un  voya- 

Îreur  sera  reçu  pour  constater  la  va- 
eur  du  contenu  d'une  malle  qui  a 
été  perdue,  par  la  raison  qu'il  est 
probable  au'il  n'y  a  que  lui  qui  en 
connaisse  te  contenu. 

4o.  Que  les  commissionnaires  ne 
sont  pas  responsables  pour  des  effets 
de  joaillerie,  attendu  aue  ces  effets 
ne  peuvent  être  considérés  comme 
faisant  partie  du  bagage  d'an  in- 
dividu. 


CaâwaUadet  vs.  T%e  Grand  Trunk  Baihoay  Company. 
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CONTRACT  ON  SUNDAY,  Promissoey  Note.— Notarial  Obli- 
gation. 


Held  :~lo.  That  a  promissory 
note  or  agreement  in  writing,  dated 
on  a  Sunday,  and  given  in  payment 
of  a  horse  purchased  on  the  same 
day,  is  null  and  void  under  the  45 
Geo.  Ill,  cap.  10,  and  18th.  Vic. 
cap.  117. 

So.  That  a  written  undertaking 
containing  a  condition  to  pass  on  a 
subsequent  day  a  notarial  obliga- 
tion for  the  amount  thereof,  is  not 
a  promissory  note,  but  an  agree- 
ment, and  must  be  declared  upon  as 
such,  otherwise  the  action  will  be 
dismissed. 


Coté  V8,  Lemieux, 


Jugé  :— lo.  Qu'un  billet  promis- 
soi  re  ou  cédule  sous  seing  privé, 
daté  un  dimanche,  et  donné  en 
paiement  pour  un  cheval  acheté  le 
même  jour,  est  nul  et  de  uni  efiet, 
suivant  les  dispositions  de  la  45me 
Geo.  in,  chap.  lOme.,  et  18me. 
Vict.  chap.  117. 

2o.  Qu'une  cédule  contenant  la 
condition  d'exécuter  à  une  épo(^ue 
subséquente  une  obligation  notariée 
pour  lie  montant  d'icelle,  n'est  pas 
proprement  un  billet  promissoire, 
mais  une  obligation  de  faire  une 
chose  qui  devait  être  le  sujet  de 
l'action,  que  pour  cette  raison  aussi 
l'action  doit  être  déboutée. 
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CONTESTATION.— Fïde  Garnishee. 
CONTRACTOR,  LIABILITY  OF. 


Held  : — That  a  party  who  con- 
tracts for  the  peiformance  of  cer- 
tain works  will  not  be  held  respon- 
sible towards  third  parties  who  fur- 
nish materials  to  the  contractor,  un- 
less it  be  established  in  evidence 
that  the  sale  and  delivery  of  such 
materiab  were  made  to  the  party 
so  contracting. 

Bridgman  and  OtteU. 


Jugé  : — Que  le  conducteur  d'ou- 
vrages ne  peut  être  tenu  envers  les 
tiers  qui  fournissent  des  matériaux 
au  locateur  avec  lequel  il  a  con- 
tracté, à  moins  qu'il  ne  soit  établi 
et  prouvé  oue  la  vente  et  livraison 
de  ces  matériaux  ont  été  fiiites  à  ce 
conducteur  lui-même. 
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CONTRAINTE  PAR  CORPS.— Libel, 


1.  Held,  by  Bowen,  Chief-Justice, 
and  Chabot,  Justice  :— That  the 
Court  has  the  discrelionarjr  power 
to  grant  or  refuse  the  contrainte  par 
corps  against  a  defendant,  for  non 
payment  of  a  judgment  in  an  action 
of  damages  for  libel. 

By  Chabot,  Justice  :— That  where 
the  formalities  prescribed  by  the 
judgment  granting  the  contrainte 
par  corps  have  not  been  complied 
with,  the  defendant  will  be  dis- 
charged from  custody  on  moticD. 

Gfigy  Vf.  Donagtvut. 


Jugé,  par  Bowen,  Juge-en-Chef^ 
et  Chabot,  Juge  :— Que  la  Cour  a 
le  pouvoir  discrétionnaire  d'accorder 
ou  de  refuser  la  contrainte  par  corps 
contre  on  défendeur,  à  défaut  de 
satisfaire  à  un  jugement  dans  une 
action  de  dommages  pour  libelle. 

Par  Chabot,  Juge  : — Que  dans  le 
cas  où  les  formalités  prescrites  par 
le  jugement  ordonnant  la  contrainte 
par  corps  n'ont  pas  été  remplies,  le 
défendeur  sera  libéré  et  élargi  sur 
motion» 
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Sherijf. 


*i»  In  proceedings  by  rale  for  am» 
iroMtUepar  carps  against  the  sheriff, 
the  Court  of  Aopeals  ordered  proof 
to  be  made  in  the  Court  below,  be- 
fore the  pronouncing  of  the  con- 
traintCf  of  the  value  of  the  goods 
seized  and  not  represented  hj  the 
sheriff,  and  gare  the  alternative  of 
payine  the  value  of  the  goods  in  or- 
der to  liberate  himself  from  sndi 
cofUraiflif;  such  proof  was  made 
and  the  Court  below  dismissed  the 
rnle  for  contrainte  on  the  ground 
that  the  proof  was  not  applicable  to 
the  rule  as  taken,  which  was  simply 
for  cofi/mtnte,  without  reference  to 
the  money  value  of  the  goods  : 

Held  : — lo.  That  there  was  error 
in  the  judgment  of  the  Court  below. 

52o.  That  the  appellants  must  pay 
the  costs  of  the  appeal  inasmuch  as 
the  sheriff  had  tendered  to  their  at- 
torney the  value  of  the  fOoÔBf  they, 
the  appellants,  not  residing  in  the 
province,  soch  tender  having  been 
made  after  judsmenty  but  before  the 
institntion  of  ùtef  appeal* 


Sur  procédure  par  rèsle  pour 
contrainte  par  corps  contre  le  shérif ^ 
la  Cour  d'Appel  ordonna  qu'il  serait 
fait  preuve  en  Cour  inférieure, 
avant  de  prononcer  sur  la  contrainte, 
quant  à  la  valeur  des  effets  saisis  et 
non  représentés  par  le  shérif,  et  lui 
donna  l'alternative  de  payer  la  va- 
leur des  effets  afin  de  se  libérer  de 
telle  contrainte  ;  la  preuve  fut  faite 
et  la  Cour  renvoya  la  régie  pour 
contrainte  par  le  motif  que  la  preuve 
n'était  pas  applicable  à  la  règle, 
telle  qu'elle  suDsi^ait,  laquelle  de- 
mandait simplement  la  contrainte, 
sans  égard  a  la  valeur  des  effcftir 
saisis  : 

Jugé  : — lo.  Qu'il  y  avait  mal  jueé 
dans  le  jugement  de  la  Cour  ln&- 
rieure. 

2o.  Que  les  appelants  devaient 
payer  les  frais  d^appel  en  autant 
que  le  shérif  avait  offert  à  leur  pro- 
curer la  valeur  des  dits  effets,  eux, 
les  appelants,  ne  résidant  pas  dans 
la  province,  toiles  of&es  a^t  été 
faites  après  jugement,  mais  avant 
qu'on  eut  inteijeté  appel. 


Ltverson  tt  cU,  vê.  Cfutmingkam  and  Boston, 
COSTS,  JURY  TRIAL. 


Held  :— That  a  judgement  setting 
«side  the  verdict  of  a  jury  and  con- 
demning the  respondent  to  pay  the 
eosts  incurred  in  the  court  below, 
includes  all  the  costs  of  the  trial  by 


Jugé  : — Qa'un  jugement  qui  met 
an  n&nt  le  verdict  on  rapport  d'un 
juré  et  condamne  l'intimé  à  payer 
les  fraie  en  amr  in/iriewre,  com- 
prend tous  les  frais  du  procès  par 


Jury,  and  not  only  the  costs  upon  jurés,  et  non  pas  seulement  les  frais 
the  motion  for  setting  aside  snch  •  sur  la  motion  pour  mettre  le  verdict 
Verdict.  lau  néant* 

Ouimei  H  aJt<mdFapin,  5KS' 

COSTS  OF  CONTESTATION.— FÛ20  AnuiofunoNs. 

CREDITORS  OP  VACANT  ESTATE.— Fwfe  Dmherhice. 

CRIMINAL  INFORMATION. 


Held  :-^lo.  Tbal  the  remedy  by 
erimiiiai  information  obtaiaa  in< 
Lower  Canada»  and  tbe  duliee  and 
powers  of  the  clerk  of  the  oraim, 
in  such  cases,  are  aoalogoos  to 
those  of  the  master  of  the  crown 
office  in  England. 


Jogét-^lo.  Que  lo  looottrt  par' 
information'orimineito  a  lien  daâf' 
le  Ba«-Can«da,  et  one  leo^devoirT 
et  pouvoirs  du  gremer  de  la  een-* 
ronne,  dans  tels  cas^  sont  analogues 
à  ceux  dn  mattef  of  the  croum 
offict  en  Angleterre. 
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2o.  That  a  motion  for  a  rule  for 
oriminal  information,  once  discharg- 
ed for  irregnJarity  or  insufficiency 
of  proof,  caonot  be  renewed  by 
amending  the  irregularities  or  sup- 
plying the  deficiency  of  the  proof. 

3o.  That  the  person  in  whose  b-*- 
half  the  apphcation  is  made,  can- 
not move  for  the  rule  in  person. 

4u.  That  the  party  applying  for 
the  rule  must  declare  that  ne  waives 
all  other  remedies,  whether  by  ci- 
vil action  or  otherwise. 

5o.  That  the  Court,  on  applications 
of  this  kind,  is  in  the  position  of  a 
eracd  jurjr»  and  will  require  satis- 
factory evidence  of  the  guilt  of  the 
accused,  such  as  should  be  pre- 
sented to  a  grand  jury,  otherwise  it 
will  not  grant  the  rule. 

60.  That,  in  the  case  submitted, 
there  was  not  sufficient  evidence 
presented  to  the  Court  to  justify  the 
granting  of  the  rule. 

Exparte—Qugy. 


2o.  Qu'une  motion  pour  obtenir 
une  information  criminelle,  une  fois 
déboutée  pour  cause  d'irrégularité 
ou  d'insomsance  de  preuve,  ne  peut 
pas  être  renouvelée,  soit  en  corri- 
geant les  irrégularités  ou  en  sup- 
pléant au  défaut  de  preuve. 

3o.  Que  la  personne  i>our  laquelle 
telle  application  est  faite,  ne  peut 
pas  faire  cette  demande  en  personne. 

4o,  Que  la  partie  qui  fait  cette 
demande  doit  déclarer  qu'elle  re- 
nonce à  tout  autre  recours,  civil  ou 
autre. 

5o.  Que  la  Cour,  dans  les  procé« 
dures  de  cette  sorte,  est  dans  la  po- 
sition d'un  grand  juré,  et  exigera 
une  preuve  satisfaisante  de  la  cul- 
pabilité de  l'accusé,  tel  q^u'on  l'exi- 
gerait devant  un  grand  juré,  à  dé- 
faut de  quoij  elle  doit  rejeter  la  de- 
mande. 

60.  Que,  dans  l'instance,  I'ob 
n'avait  point  offert  à  la  Cour  une 
preuve  suffisante  pour  autoriser  l'oc- 
troi de  la  règle  demandée. 
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CRIMINAL  PROSECUTION.— VEKDicT.—FKLoifY. 


Held  :— That  a  prisoner,  upon  a 
chargje  of  felony,  being  tried  and 
convicted  only  of  an  attempt  to 
commit  such  felony,  cannot  be  tried 
for  any  otiber  offence  iounded  on  the 
facts  upon  which  the  verdict  was 
given. 


Jugé  : — Qu'un  prisonniery  qui  a 
subi  son  procès  sur  une  accusation 
de  félonie,  et  trouvé  coupable  seule- 
ment d'une  tentative  de  la  com- 
mettre, ne  peut  être  soumis  à  on 
nouveau  procès  sur  aucune  autre 
accusation  fondée  sur  les  mêmes 
faits. 


ReginavB.  Webster. 

DÉFAUT  DE  CONTENANCE.— FtrfcSHERiFrt  Sal«. 
DÉFENSE  EN  DROIT.— Plea  to  the  meuts. 


196 


Held  : — That  •  motion  to  revise 
taxation  of  the  prothonotary,  on  the 
ground  that  the  attorney  of  the 
plaintiff  ifi  not  entitled  to  mil  fee  as 
on  a  contested  oanse  upon  the  me- 
rits, the  only  plea  filed  being  a  de- 
nurrev»  most  to  rsjeoted,  such  plea 
being  a  plea  to  the  merits. 


Jugé: — Qu'une  motion  pour  re- 
viser la  taxe  du  protonotaire,  pour 
la  raison  aue  le  procureur  du  de- 
mandeur n'a  pas  droit  à  l'honoraiio 
en  entier  d'une  cavse  contestée  aux 
méritesy  le  seol  plaidoyer  filé  étani 
une  défense  au  tonds  en  droit,  doil 
être  rejelée,  tel  plaidoyer  étant  un 
plaidoyer  aux  mentes. 


Normand  «t.  Huot  dit  St.  Laurent. 
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DEFICIENCY  IN  EXTENT  OF  LAND.— Ftuie  SHUurr's  Sals. 
DÉLAISSEMENT.^OPFOsmoM. 


In  aa  hypothecary  action  jui 
ment  wa»  rendered  condemning  tEe 
defendant»  as  proprietor  and  tUten- 
teur  of  the  land  hypothecated,  to 
pay  the  plaintiff's  claim,  unless  he 
preferred  to  abandon  and  deliver  up 
the  land  to  be  sold  enjuatiee,  within 
fifteen  days  from  the  signification  of 
the  judgment,  and  in  default  vhere- 
of,  and  after  said  delay,  he  was  con- 
demned purely  and  simply  to  pay 
the  debt. 

The  judgment  was  signified  the 
15th  March,  and  a  duaissement 
made  on  the  18th  May,  1858,  de 
piano,  without  leave  of  the  Court. 
A  motion  made  to  reject  the  dilaisae- 
ment  was  dismissed,  ezeontion  af- 
terwards issued  against  the  defen- 
dant's moveables  as  being  the  per- 
sonal debtor  of  the  plaintiff  : — 

Held  : — ^That  an  opposition  to 
mich  seizure  on  the  ground  that  the 
dUaiêêement  was  duly  made,  must 
be  maintained,  and  main  levée  of 
the  seizure  granted  to  the  opposant. 

Bellanger  and  Duroeher. 


Dans  une  action  hjrpothécaiie 
jugement  fut  rendu  condamnant  le 
défendeur,  comme  propriétaire  et 
détenteur  de  l'immeuble  hypo- 
théqué, à  pa]rer  la  réclamation  da 
demandeur,  si  mieux  il  n*aimait, 
dans  les  quinze  jours  do  la  signifi- 
cation du  jugement,  délaisser  et 
abandonner  la  dite  propriété  pour 
être  vendue  en  justice,  A  défaut  de 
quoi,  le  dit  délai  expiré,  condamné 
purement  et  simplement  an  paie* 
ment  de  la  dette. 

Le  jugement  fut  signifié  le  15me 
mars,  et  un  délaissement  fait  le 
18me  mai,  1858,  de  piano,  sans 
permission  de  la  Cour.  Motion 
pour  rejeter  le  délaissement  fut  ren- 
voyée, Bubséquemment  il  fut  émané 
une  exécution  contre  les  meubles  du 
défendeur  comme  débiteur  person- 
nel de  demandeur  : — 

Jugé  : — Qu'une  opposition  à  telle 
saisie  sur  ce  que  le  délaissement 
avait  été  dûment  fait,  doit  être  main- 
tenue, et  main  levée  de  ladite  saisie 
accordée  à  l'opposant. 
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DELIVERY  OF  GOODS. 


A  bought  of  B  certain  articles  of 
merchandise  which  were  weighed 
and  measured  and  paid  for  ;  it  was 
agreed  that  the  goods  should  remain 
in  B's  store  till  A  should  send  a 
carter  for  them,  and  B's  creditors 
seized  them  before  A  sent  for 
them  :— 


Held  ;— That  the  creditors  had 
rightly  seized  them  as  being  the 
property  of  B,  inasmuch  as  there 
had  not  been  a  delivery  of  the 
goods  to  A  so  as  to  pass  the  property 
to  him  ;  that  there  should  have  been 
an  absolute  or  actual  delivery  so  as 
to  pass  the  property  in  the  goods  to 
him. 


A  avait  acheté  de  B  des  mar- 
chandises qui  avaient  été  pesées  et 
mesurées,  et  en  avait  payé  le  prix  f 
il  avait  été  convenu  qiie  ces  mar- 
chandises resteraient  dans  le  maga- 
sin de  B  jusqu'à  ce  que  A  les  en- 
voyât quérir  ;  ces  marchandises 
ayant  été  saisies  par  les  créanciers 
de  B  tandis  qu'elles  étaient  encore 
chez  lui  : — 

Juffé  : — Que  les  créanciers  avaient 
valablement  saisi  ces  effets  comme 
appartenant  à  B,  attendu  qu'il  n'y 
avait  pas  eu  de  lirraison  de  ces 
mardiandîses  à  A  de  manière  à  lut 
en  transmettre  la  propriété  ;  et  que 
poor  lui  en  assurer  la  propriété^  il 
lui  £ailait  une  tradition  réelle. 


NeMtt  and  Tkt  Bank  qf  MwhrtaL 
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DEMURRER.-^ Vide  Excbption  a  ll  Forms. 

DESCRIPTION  OF  PROPERTY  SEIZED.— Fide  Execution. 

DESCRIPTION  OF  PREMISES  INSURED.- Fii«  Insurance. 

DÉSHÉRENCE. — Vacant  Estate. — Creditors  or  Vacant  Estate. 

Jugé  : — Lorsqu'une  succession  est 
réclamée  à  titre  de  déshérence  ou  à 
titre  de  bâtardise,  par  la  Couronne  ; 
que  les  créanciers  de  telle  succes- 
sion ont  le  droit  d'établir  leurs  ré- 
clamations par  procédures  en  reddi- 
tion de  compte,  contre  le  curateur 
à  la  Buccessiouy  avant  que  les 
biens  d'icelle  succession  soient  pas- 
sés en  la  possession  de  la  Couronne. 
McGiU  et  al.  12 


He*d  : — Where  an  estate  is  claim-  | 
ed  à  titre  de  déafUrtnce  ou  à  titre 
de  bâtardise,  bv  the  Crown;  thatj 
the  creditors  of  the  estate  have  a  i 
right  to  make  good  their  claims  by 
proceedings  for  an  account  against 
the  curator  of  the  estate,  before  it 
can  be  placed  beyond  their  reach, 
by  a  transfer  to  the  Crown. 

Retina  vs.  Price,  Curalor,  and 


DONATION.— Ftrfe  Insurance. 
DONATION.— Life  Rent.— Evocation. 


The  plaintiff  made  a  donation  of 
leal  and  personal  property  in  favor 
of  his  son,  subiect  to  a  rtnte  viagère, 
and  afterwards  made  another  don{^- 
tion  of  other  real  property  to  the 
donee  for  life,  subject  also  to  a 
rente  viagère,  with  a  clause  that 
the  donation  shoulil  avail  to  the 
donee's  wife,  so  long  ad  she  re- 
mained a  widow,  but  no  longer, 
and  in  the  latter  donation  the  donor 
gave  a  discbarge  for  the  rent  due 
and  to  be6ome  due  under  the  first 
donation.  The  donee  having  died 
and  his  widow  having  remarried  : 

Held  : — lo.  That  the  donations 
must  be  read  together,  and  that  the 
second  having  become  void,  the  dis- 
charge contained  in  it  did  not  take 
away  the  plamtifi's  recourse  for  the 
rent  stipulated  by  ttie  first  donation. 

2o.  That  an  evocation  %«ill  be  al- 
lowed in  a  suit  for  a  rente  viagère 
brought  in  the  commissiouers' 
court. 

Dalpé  dit  Parizeau  %$.  Brodeur 


Le  demandeur  fit  donation  à  soa 
fils  de  certains  meubles  et  immeu- 
bles, sujette  à  une  rente  viagère, 
et  subséquemraent  fit  une  autre  do- 
nation de  certains  immeubles,  su- 
jette aussj  à  une  rente  viagère, 
avec  clause  que  cette  dernièie  do- 
nation profiterait  à  l'épouse  du  do- 
nataire tant  qu'elle  resterait  veuve 
seulement,  et  par  la  dernière  dona- 
tion le  donateur  donna  quittaiice 
tant  pour  la  rente  due  que  pour  la 
rente  à  écheoir  en  vertu  de  la  pre- 
mière donation.  Le  donataire  étant 
mort  et  sa  veuve  s'élant  remariée  5 

Jugé  :— lo.  Que  les  deux  dona- 
tions devaient  être  interprétées  l'une 
par  l'autre,  et  que  la  seconde  étant 
devenpe  nulle,  la  quittance  qu'elle 
contenait  n'empêchait  point  que  le 
demandeur  pût  réclamer  la  rente 
stioulée  par  la  première. 

2o.  Qu'une  action  poux  rente  via- 
gère portée  devant  une    cour    de 
commissaire»  peut  être  évoquée. 
etux.  56 


DROIT  DE  RETENTION.— Fûfe  Rbtjwtioji. 
ELDEST  SON.— FtVfe  Substitutioh. 


33 
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ELECTORS,  LIST  OF. 


Held  : — That  the  appeal  given  by 
the  6th  6ub-rtection  of  the  6lh  i«ec. 
of  the  22  Vie.  cap  82,  i»  not  given 
to  eleclui'E»  qua  lined  to  vole  wliotte 
iianae(4  pre  entered  iu  the  ameudtnl 
Ji>t  of  votern,  unletui  a  complaint 
•b  hdVf  been  filed  by  such  elec- 
tor» before  the  Board  or  authority 
for  revisinsr  Kuch  list,  as  required 
by  Huch  sub-8ection« 

Cltioux  et  al  and  Lavoix  et  ai. 


Jugé: — Que  l'appel  accordé  par 
la  6iue  Miu8-8ectton  de  la  5me  sec. 
de  la  22me  Viot.  ch.  82,  n'est  jpas 
donné  aux  élecieur>  ttur  Ih  liste 
amendée  de  voleurs,  à  moins  qu^uDe 
plainte  n'ait  été  filée  par  telet  élec- 
teurs devant  le  tribunal  compé- 
tent à  la  révision  de  telle  liste,  tel 
que  requis  par  telle  sous-sect lun. 


415 


ENDORSEMENT.-  Vide  Promimory  Note. 
ENDORSEMENT  BY  AGENT.— Ftrfc  Evidkncb. 


ENQUÊTE. — Inscriftion  for  Enquête. 

Held  :— That  the  notice  of  iii- 
tciiption  for  erufuète  and  hearing:, 
to  be  given  to  a  party  foreclosed  un- 
der the  12  Vic.  cap.  38,  sec.  25, 
must  specify  the  particular  day  on 
which  the  enquête  and  heaiing  will 
respectively  take  place. 

Smith  et  al  va.  O'Farrell. 


Jugé: — Que  l'avis  d'in^ciiption 
aux  enquêtes  et  aux  mentes,  qui 
doit  être  donné  à  une  partie  fore- 
close .SOI  s  les  dispositions  de  la  12me 
Vie.  ch.  38,  sec.  25,  doit  indiquer 
le  jour  où  l'enquête  et  l'audition 
auront  respectivement  lieu. 

393 


EVIDENCE.— Ftie  Promissory  Note. 
£VIDENCE.»lNDiyi8iBiLiTY  of  aveu  JuDiCLàUE. 


1.  The  Plaint  iff  as  representing  his 
deceased  wife,  defeuclants's  daugh- 
ter, brought  an  action  to  recover  the 
Talue  of  the  use  and  occupation  of 
a  farm  purchasod  by  his  the  plain- 
tifTs  wife.  The  defendant  p leaded 
compensation,  alleging  that  the 
purchase  money  of  the  farm  in 
'  question  was  paid  by  him  in  dis- 
ciiarge  of  his  daughter,  and  at  her 
request.  The  plaintif!  filed  a  spé- 
cial answer  setting  up  that  the  de- 
fendant had  bought  the  farm  for  his 
daughter,  and  paid  the  purchase 
money,  but  not  in  discharge  or  at 
the  request  of  his  daughter,  but  to 
carry  out  his  the  defendant's  wish 
to  give  her  about  as  much  aa  had 
been  given  to  the  defendant's  other 
ohildreB,  in  his  future  succeaeion 
and  that  ot  his  late  wife.  By  the 
deed  the  vendor  acknowledged  the 
money  as  received  from  the  pur- 
chaser, the  danghtar  :--> 


Le  demandeur  comme  représen- 
tant sa  femme  décédée,  fille  du  dé- 
fendeur, porta  une  action  pour  re- 
couvrer la  valeur  de  l'usa^  et  oc- 
cupation d'une  terre  acqu'se  par  Ja 
femme  du  demandeur.  Le  défen- 
deur plaida  compensation,  allé- 
guant que  le  prix  d'acquisition  de 
fa  terre  en  question  avait  été  payé 
par  lui  à  l'acquit  de  sa  fille,  et  sur 
sa  requisition.  Le  demandeur  ré- 
pliqua spécialement  qu-i.  avait  ac- 
quis la  terre  pour  sa  fille,  et  en 
avait  payé  le  prix  d'Hcquisiticn, 
mais  non  pas  à  la  requisition  de  aà 
fille  ou  â  son  acquit,  mais  dans  la 
but  de  mettre  à  exécution  son  in- 
tention de  lui  donner  dans  sa  sne- 
cession  future  et  dans  celle  de  fene 
sa  femme,  à  peu  ptès  autant  qoa 
lui  le  défendeur  avait  donné  à  see 
autres  enfants.  Par  le  contrat  d'ac- 
quisition le  vendeur  reconnut  avoir 
reçu  le  prix  de  vente  de  la  fille  da 
défendeur  :— 
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Helil  :-  lo.  That  verbal  evuience 
tniuld  not  be  reueiveil  to  prove  that 
the  bargain  for  the  property  wa^ 
mat  le  by  the  defeinlant,  and  that 
he  boij^rht  and  paid  for  it»  takiit*^ 
the  (leeti  in  the  name  of  hi»  daus^h- 
ter  ;  and  that  such  evidence  beiiiif 
take»!  uader  objection  must  be  re- 
jected. 

2o,  Tha'  the  special  answt^r  could 
not  be  divided  or  taken  as  an  ad- 
mj&iion  of  the  payment  of  the  pnr- 
chase  money  by  the  defendm;i,  ir- 
respective of  tae  other  allH;{ations 
in  Much  ansveer  as  to  the  punthas^ 
beuij^  made,  and  the  money  paid, 
to  equalize  the  daughter's  share. 


Jugé  : — lo.  Que  l'on  ne  ponvait 
prouver  par  téinoms  que  le  contrat 
pour  l'acquisition  de  la  propriété 
avait  éié  fait  par  le  défendeur,  et 
qnM  en  avait  payé  le  prix,  quoiaae 
le  contrat  fut  en  faveur  de  sa  fille  ; 
et  que  tels  témoins  ayant  été  exa* 
miiiéjjt,  sauf  objection,  leurs  té- 
moignasres  devaient  être  rejetés. 

2o.  Une  la  réponse  spécial  <  ne 
ponvait  êire  divisée  et  prise  comme 
une  admission  du  paiement  par  le 
défendeur  du  prix  d'acquisition, 
saii.H  avoir  égard  aux  antres  parties 
de  la  dite  réponse,  où  il  était  allé- 
gué que  l'acquisition  avait  été  faite 
et  l'argent  payé,  pour  égaliser  la 
part  de  ^h  fille. 
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LaffJivn  dit  FUUneuoe  vs.  TfUlard  de  Monligny. 

Meiuorandum  in  vf  riling,-^  Warranty. 


2.  Where  A,  by  veritten  memoran- 
4um  of  bargain  and  sale,  sold  B  a 
cargo  of  coals,  and  vei bally  war- 
ranted them  10  be  of  the  best  qua'i- 
ty,  and  delivered  and  was  paitl  for 
them  ;  and  four  days  afterwariL**, 
under  a  written  memorandum  of 
bargain  and  sale,  expressed  in  the 
•ame  terras  as  the  former  one,  sold 
B  another  cargo  of  coils,  ami  ver- 
bally warranted  them  to  be  of  the 
be«t  quality,  and  the  same  as  the 
former  cargo,  but  instead  of  deliver- 
in|^  the  best  quality,  delivered  an 
interior  quality  of  coal  : 

Held  :— lo.  That  the  second  me- 
tnorandum  being  drawn  in  the 
same  termd  as  the  first,  was  not  an 
implieil  warranty  that  the  coals 
would  be  ol  the  same  quality  as 
those  delivered  ander  the  firnt  mé- 
morandum. 

Uo.  That  parol  testimony  could 
not  be  admitted  to  prove  the  verbal 
warranty,  as  it  would  tend  to  con- 
trol the  terras  of  the  written  me- 
moramdum;  and  that  B  must  pay 
(he  full  contract  price  for  the  coals, 
«s  diough  they  wera  of  the  best 
quality. 

Pry  and  Richelieu  Company. 


Où  A,  par  contrai  sous  seinsr  pri- 
ve, veiulit  à  B  une  cargaison  de 
charbon,  et  par  convention  verbale 
garantit  ce  cKarbon  être  de  la  meil- 
leure qualité,  et  en  fit  la  livraison 
et  fut  paye  pour  icdlui  ;  et  (juatre 
jours  plus  tant,  sous  seing  privé  ré- 
digé de  même  que  le  premier,  ven 
dit  à  B  une  autre  carteaison  de  char 
bon,  le  garantissant  verbalement 
être  do  la  meilleure  qualité,  de 
même  que  la  première  canraison, 
mais  au  lieu  de  livrer  du  charbon 
de  la  meilleure  qualité  fit  livraison 
de  charbon  d'une  qualité  inférieure  : 

Jugé  : — lo.  Que  le  second  sous 
seing  privé  rédigé  de  même  que  le 
premier,  ne  cott  portait  pas  une  ga- 
rantie qae  le  charbon  serait  de  la 
même  qualité  que  celui  livré  en 
vertu  du  premier  marohé. 

2o.  Que  preuve  verbale  no  pon* 
vait  être  admise  pour  établir  la  ga- 
rantie non  écrite,  en  autant  que 
cette  preuve  tendrait  à  controler  les 
conditions  d'un  contrat  par  écrit  ; 
et  que  B  était  tenu  de  payer  le  prix 
du  charbon  stij^nlé  par  le  contrat» 
de  même  <}ue  si  ce  cliarbon  ont  été 
de  la  première  qualité. 
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Of  Parlnership.—LiabiUhj  of  DorrtiatU  Partner» 


3.  Held  :— lo.  ïhalihe  copailner 
of  a  firm  is  not  a  competent  witnebs 
to  establish  the  liability  of  a  third 
party  as  a  dormant  partner. 

2o.  That  a  dormant  partner  ronid 
only,  under  any  circjumstance,  be 
hela  responsible  ior  the  debtft  of  the 
copartnership,  in  so  far  as  he  had 
profited  by  such  copartnership. 

Chapman  and  masson. 


Jugé  :■— lo.  Qu'un  associé  prin- 
cipal n'est  pas  témoin  compétent 
pour  établir  la  responsabilité  d'un 
tiers  comme  associé  anonyme. 

2o.  Qu'un  asMcié  anonyme  ne 
pourrait,  tout  au  plus,  être  respon- 
sable des  dettes  de  ht  société,  qu'en 
autant  seulement  qu'il  aurait  pro- 
fité de  hi  société. 
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Indorsemcnl  by  Agent, 

4.  Held  : — That  where  an  endorse- 1  Jugé  :— Qre  dans  le  c&s  d'nn  en- 
ment  on  a  pit)missory  note  is  made  |  dossemeot  d'un  billet  proraissoire 
by  an  agent,  his  agency  must  be  |  par  un  agent,  son  agence  doit  être 
established  ;  as  suc^  case  does  not!  établie  ;  en  autant  que  pareil  cas 
come  within  the  provisions  of  the  |  u'e.«t  pas  pourvu  par  les  disposi- 
50ih  Vie.  cap.  44,  bec.  87.  ,  tions  de  la^Ome  Vie.  ch.  44,  sec^S?. 

Joseph  et  at  rs.  JUutton,  29d 

Receipi. 


J  ugé  : — Que,  dans  I  -espèce»  entre 
commerçants,  le  commis  qui  a 
donné  un  reçu  pour  son  préposé, 
est  un  témoin  admissible  pour  prou- 
ver les  ci  {constances  et  l'erreur 
sous  lesquelles  tel  rnçu  a  été  donné. 

33» 


6.  Held  : — That,  as  between  tra- 
ders, in  the  case  submitted,  the 
clerk  who  has  given  a  receipt  on 
behalf  of  his  employer,  h  a  compe- 
tent witness  lo  prove  the  circum- 
stances oncfer  which  such  receipt 
was  civen  and  that  theie  was  error. 

9f7tilney  and  Ctart:. 

Obtigaiion  by  taoman  ttéparie  de  biens* 
6.  Held  :-Upon  exceptions  plead-  Jugé  :— Sur  exceptions  par  une 
ed  by  a  woman  séparée  de  biens^  femme  séparée  de  biens,  alléguant 
alleging  that  the  obligation  upon  que  l'obligation  sur  ^quelle  elle 
which  she  has  been  sued  vras  given  est  poursuivie  a  été  consentie  par 
by  lier  for  debts  coriti acted  by  her  elle  pour  dettes  contractées  par  sob 
husband,  in  violation  of  the  ordi-  mari,  en  violation  de  l'ordonnance 
nance  of  the  4ih  Vic.  ch.  30,  sec.  de  la  4me  Vic.  ch.  30,  sec.  36, 
36,  that  oral  evidence  will  be  ad-  qu'il,  y  a  lieu  à  Ja  preuve  ora)^ 
mhted  against  a  notarial  tleed.  !  contre  l*acte  notarié. 

Mercille  and  Foumier  el  aL  300  and  Ml 

EVOCATION.— FWe  Donatio». 

EXCEPTION  DE  DISCUSSION. 


1.  Held  :-In  an  action  asrainst  su- 
reties on  a  bail  bond  in  appeal,  that 
the  question  as  to  the  necessity  of 
discussing  the  property  of  the  prin- 
cipal debtor  ought  not  to  be  raised 
by  a  défense  au  fonds  en  droit,  but 
must  be  so  raised  by  an  exception 
de  discuesijon. 

Sembte,  That  in  such  case  die' 
cussion  is  not  necessary. 

lliom  V8.  McLennan  et  ai. 


Jugé  : — Dans  une  action  sur  ub 
acte  de  cautionnement  en  appel, 

rla  question  de  la  nécessité  de 
inter  les  propriétés  du  principal 
débiteur,  ne  peut  être  soulevée  am 
mo^en  d'ane  défense  au  fonds  en 
droit,  mais  doit  l'être  par  une  ex- 
ception de  discussion. 

il  semble  que  dans  tel  cas  hi  dis* 
cussion  n'est  pas  nécessaire. 

40» 
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Alajbrmef — Demurrer. 

"3.  Held  :— That  an  exception  à  la  Jugé  : — Qu'une  exception  à  ]a 
Jorme  filed  on  the  fifth  day  after  forme  produite  le  cinquième  jour 
the  return  of  the  action,  the  fourth  ^  après  le  rapport  de  l'action,  Je  qua- 
being  a  Sunday,  will  be  rejected  on  '  trièroe  jour  étant  un  dimanche,  doit 
motion,  under  the  16  Vict.  cap.  élre  rejetée  sur  motion,  d'après  les 
194,  sec.  21.  I  dispositions  de  la  I6me  Vie.  chap. 

,  194,  sec.  21. 

Bivd:  et  al  «s.  Thibet  ge.  231 

EXECUTION. — Description  or  Propcrtt  Seized. 


1.  Held  : — lo.  That  where  real  pro- 
perty is  seized  under  two  writs  of 
execution  of  the  same  date,  it  is  not 
sufficient  to  put  the  heading  and 
number  of  both  cases,  and  to  state 
in  one  procès  verbal  the  seizure  of 
the  lot  under  the  two  writs. 


2o.  That  when  the  boundaries  of 
«  lot  are  given  with  minuteness, 
and  the  extent  of  the  boundary  iioes, 
80  as  to  render  it  impossible  to  be 
in  doubt  as  to  the  identity  of  the 
property  seized,  the  seizure  will 
not  be  set  aside,  although  a  build- 
ing forming  two  houses  is  described 
as  "  a  house." 

Anderson  elalvs,  Lapensée^  and 


Jugé  : — lo.  Que  lorsque  qu'an 
immeuble  est  saisi  en  vertu  de 
deux  writs  d'exécution  de  même 
date,  il  n'est  pas  suffisant  de  don- 
ner les  numéros  et  les  noms  des 
parties  dans  Içs  deux  causes,  et  de 
dire  dans  un  seul  procès  verbal  que 
la  propriété  a  été  saisie  en  vertu 
des  deux  writs. 

2o.  Que  lorsque  les  tenants  et 
aboutissants  d'un  immeuble  sont 
donnés  en  détail,  ainsi  que  l'éten* 
due  de  la  propriété,  de  manière  a 
ne  laisser  aucun  doute  quant  à  la 
propriété  saisie,  la  saisie  ne  sera 
{)as  déclarée  nulle,  quoiqu'une  bâ- 
tisse contenant  deux  maisons  soit 
indiquée  comme  une  seule  maison. 
Palmer  vs.  Lapensêe.  ,   69 


Opposition  afin  d^annuler. 


2.  The  plaintiff  sued  out  execution 
in  satisfaction  of  a  judgment  ob- 
tained against  the  defendant  in  an 
hypothecary  action  ;  the  defendant 
told  the  officer  charged  with  the 
writ  of  execution,  that  he  had  no 
moveables,  whereupon,  the  officer 
seized  his  immoveables,  namely, 
the  property  hypothecated,  and 
made  return  of  the  defeadant's  de- 
daralion  that  he  had  no  moveables. 
The  défendant  then  fyled  an  oppo- 
sition afin  d'anntder  seeking  to 
set  aside  the  seizure  in  question, 
on  the  ground  that,  having  movea- 
bles at  the  time  of  the  seizure,  the 
sheriff  ought  to  have  seized  them 
before  his  immoveable  property  : 

Held  : — That  such  opposition  will 
be  dismissed  on  demurrer,  the  de- 
fendant not  having,  in  limine,  at- 


Le  demandeur  ayant  fait  émaner 
exécution  sur  un  jugement  obtenu 
contre  le  défendeur  dans  une  action 
hypothécaire  ;  ce  dernier  dit  à  l'of- 
ficier chargé  du  writ  d'exécution» 
qu'il  n'avait  point  de  meubles,  sur 
ce,  cet  officier  fit  la  saisie  des  im- 
meubles du  défendeur,  et  notam- 
ment de  la  propriété  hypothéquée, 
et  fit  rapport  de  la  déclaration  du 
défendeur  qu'il  n'avait  pas  de  meu- 
bles. A  cette  saisie  le  défendeur 
fit  une  opposition  afin  d'annuler» 
demandant  la  nullité  de  la  saisie» 
sur  ce  que,  au  tbmps  d'icelle,  il 
avait  des  meubles  que  le  shérif  au- 
rait dû  saisir  avant  de  saisir  ses 
immeubles  : 

Jugé  : — Que  telle  opposition  doit 
être  renvoyée  sur  une  défense  en 
droit,  le  défendeur  n'ayant  pas  d'à- 
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tacked  and  denied  the  sheriff's  re- 
turn alleging  his  the  defendant's 
det-laration  that  he  had  no  mo- 
teables. 


Arnold  and  Campbell. 


bord,  dans  sa  dite  opposition,  nié 
les  allégués  du  rapport  du  shérif 
dans  lequel  il  rapportait  que  le  dé- 
fendeur avait  déclaré  n'aroir  point 
de  meubles. 

33 


Seizure, 


3.  Held  :— That  the  sheriff  re- 1  Jugé  :»  Que  le  shérif  qui  re- 
ceiving seveial  writs  of  execution  çoit  "plusieurs  brefs  d'exécution 
against  the  immoveables  of  a  de-  contre  les  immeublen  d'un  mémo 
fendant,  is  bound  to  make  a  procès-  défendeur,  doit  faire  faire  un  pro- 


verbal  de  eaime  in  each  cau^e,  and 
he  cannot  make  one  procès-verbal 
common  to  all  the  cauhes,  by  a 
joinder  of  the  different  cases. 
Pulliser  and  Ef>y  dit  Lapensée, 


cés-verbal  de  saisie  en  chaque 
cause,  et  ne  peut  faire  un  proces- 
verbal  commun  en  unissant  les  dif- 
férentes causes. 

4» 


EXECUTOR.— Ftrfe  Mortgacc 


FALSE  PRETENCES. 


Where  a  prisoner  who  had  been 
discharged  fiom  A's  servie»  wpnt 
to  the  store  of  0  and  S,  and  repre- 
senting herself  as  still  in  the  em- 
ploy of  A,  who  was  a  cu««tomer  of 
Q  and  S,  asked  for  goods  in  A's 
name,  which  0  and  8  sent  to  A's 
house,  whither  the  prisoner  pre- 
ceded the  g<iods,  and  as  soon  as 
the  clerk  delivered  the  parcel  con- 
taining the  goods  to  A's  servant, 
the  ptisoner  snatched  it  from  the 
servant,  saying,  *<  this  is  for  me,  I 
am  soing  m  to  see  A,"  but  in- 
steacT  of  going  into  the  room  where 
A  was,  walked  out  of  the  house 
with  the  parcel  : 

.  Held  : — That  the  prisoner  was 
tiph\\f  convicted  of  the  charge,  as 
laid  m  the  indictment,  under  the 
4th  and  5th  Vic,  cap.  25,  sec.  45, 
— ^bf  having  obtained  goods  from  0 
and  S  by  false  pretences. 
Regina  vs.  BAinson. 


Dans  )e  cas  où  un  prisonnier  qui 
avait  été  renvoyé  du  service  de  A, 
KO  rendit  au  magasin  de  O  et  de  S, 
se  représentant  c^mme  encore  aa 
service  de  A,  demanda  des  effets 
au  nom  de  A,  lesquels  furent  en- 
voyés par  0  et  S  an  domicile  de  A, 
où  le  prisonnier  s'était  déjà  rendu, 
et  aussitôt  que  les  effets  furent  livrés 
au  domestique  de  A,  il  les  prit  des 
mains  du  domestique,  disant,  "  Ceci 
est  pour  moi,  je  m'en  vais  voir  A," 
mais  au  lieu  de  se  rendre  auprès  de 
A  y  sortit  de  la  maison  avec  les 
effets  : 


Ju^é  : — Que  le  prisonnier  avait 
été  légalement  convaincu  de  Pac- 
cusation  portée  contre  lui  en  verta 
des  4me  et  5roe  Vie .,  cap.  25,  sec, 
45,— d'avoir  obtenu  des  effets  de  O 
et  S  sous  de  faux  prétextes. 

31S 


FELONY. — Vide  Cuminal  PR08£ci;Tzoir* 


GAft  DIEN.— Vide  ft «tention.— -Oppositiok. 
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GARNISHEE.— Saisie-arrkt.— Contestation. — Bank. 


Held:— lo.  That  a  Bank  is  not 
roBpoHMble  on  a  contestation  of  its 
declaration  as  a  Tiers-SaisU  for  a 
sum  of  money  received  from  sto- 
ver., ment  by  its  cashier  at  Toronto, 
in  his  capacity  of  attorney,  and 
whi(*h  was  by  him  transmitted 
throu<rh  the  bank  at  Toronto  to  the 
branch  at  Montreal,  by  a  draft  made 
in  favor  of  the  arm  for  which  hH 
was  attorney,  and  paid  at  Montreal 
to  one  of  the  partners  in  good  faith, 
a1thoU£rh  such  payment  was  maiie 
after  the  death  of  one  of  the  part- 
ners. 

2o.  That  where  a  bank  has  pail 
away  money  in  good  faith,  it  can- 
not be  heli  responsible  by  contes- 
tation of  Its  declaration  as  Titrs- 
Saisit  but  must  be  sued  by  direct 
action. 

Semble  :  That  a  bank  cannot  be 
an  attorney. 
Lynch  V8,  McLennan  ei  al  and 


I     Jugé: — lo.  Qu'une  RanqnenVst 
pns  re»ipoiif(abie  sur   une   conteMa- 
j  tion  de  t^u  déclaration  curnmn  tiers- 
I  saisi,  pour  une  j»<mme  d';«ipeiii  re- 
I  cue  du  {gouvernement  par  ^^uii  <-ais- 
jsierd  Toronto,  en   sa   capncité   do 
lpr«K5ureur,  et  par  lui  tran-mi^^e  par 
,  l'entremise  de  la  banque  à  Toronto^ 
I  à  la  8uccur»ale  de  cette    banque  à 
jMontiéa,  par   une   tiaite   tirée  en 
|faveiir  de  la  société  pom  laquelle  il 
était    procureur,  et  payée  à   Monl- 
jréal  à  l'un  des   sociétaiie»,  noiiotts* 
tant  que  tel  paiement  fut   f^it  après 
I  le  décès  de  l'un  des  as^-oeiés. 
i      2o.  Que  dans  lecasoii  nue  banque 
i  a,  de  bonne  foi,  payé  certain^  ar- 
gents, cette   banque   ne   peut  ê*re 
tenue   responsable  sur  une  contes- 
tation de  sa  déclaration  comme  tiers- 
saisi,  la  procédure  doit  être  par  ac- 
tion directe. 

Il   semble  :     Qu'une  banque  ne 
peut  être  constituée  procureur. 
The  Bank  of  Upper  Canada.    25T 


HABEAS  CORPUS. 


Held, — By  Duyal  and  Mere- 
dith, Justices  : — That  a  writ  of 
habeas  corpus  cannot  be  granted  to 
liberate  a  prisoner  charged  with 
process  in  a  civil  suit,  even  though 
the  writ  of  execution  m  virtue  of 
which  he  was  arrested  is  irregular. 

By  Duval,  J.  -.—That  the  wiit  of 
hatieoA  corpus  is  not  granted  for  the 
purpose  of  reviewing  the  judg- 
ments of  a  civil  Court,  or  of  ques- 
tioning the  regularity  of  its  pro- 
ceedings, either  before  or  after  judg- 
ment, but  merely  to  keep  Courts 
within  their  jurisdiction,  and  not  to 
correct  their  errors. 

hy  Meredith,  J.  : — ^That  even 
if  the  writ  of  arrest  be  irregular, 
yet  if  it*  does  not  appear  to  m  out 
of  the  scope  of  the  jurisdiction  of 
the  Court  from  whidi  it  issued,  it 
cannot  be  deolsred  void,  and  the 
prisoner,  consequently,  cannot  be 
liberated  by  habeas  corpus. 


Jugé, — Par  Duval  et  Mcrisdit^ 
Juge:<  : — Qu'un  writ  iVhubt^as  ror-^ 
pus  ne  peut  être  accordé  pour  lic)é- 
rer  un  prisonnier  détenu  ««nr  m?*nda| 
émané  dans  une  cause  au  civil, 
quand  bien  même  le  mandat  au 
moyen  duquel  il  aurait  été  arrêté 
serait  irrégulier. 

Par  DuvAL,  Juge  :— Que  le  writ 
d^habeas  corpus  n'ent  pas  accordé 
afin  do  re viser  les  jugenie{lt^  des 
tribunaux  civils,  ou  de  révoquer  en 
doute  la  régularité  de  leurs  prtx^é- 
dures,  soit  avant  ou  après  juge- 
ment, mais  seulement  (lonr  main- 
tenir les  Cours  dan^  leur  juridiciioa^ 
et  non  pour  corriger  leurs  erreurs. 

Par  Meredith,  Juge  :~Qu'ei| 
supposant  même  le  mandat  d'arrê- 
ter irrégulier,  néanmoins  s'il  n'ap- 
I)ert  pas  qu'il  y  a  excès  de  jnridio- 
tion  de  la  part  du  tribunal  qui 
l'a  émané,  il  ne  peut  être  déclaré 
nul,  et  par  conséquent  le  détenu  n^ 
peut  être  élargi  sur  habeas  corpus. 
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By  Stuart,  Assistant  J.  : — That  >  Par  Stuart,  J. -A.— Que  lorsque 
where  applicatioa  for  a  writ  of  qu'un  writ  à^habeas  corpus  sur  de- 
habeas  corpus  is  made  to  a  jud^e  mande  faite  à  un  juge  cn  chambrb 
IN  CHAMBERS,  and  refused,  judicial  est  refusé,  un  autre  juge,  par  égard, 
comity  will  prevent  another  judge  refusera  d'entendre  une  pareille  de- 
from  entertaining  it.  mande. 

Es  parte. — Donaghue.  285 

HYPOTHÈQUE.— FiJé  Mortoaob. 

INDIVISIBILITY  OF  AVEU  JUDICIAIRE.— Fiifc  Evidence. 

INSCRIPTION  FOR  ENQUÊTE.— FiWe  Enquête. 

INSCRIPTION  DE  FAUX.— FtVk  Service  of  Summons. 

INSURANCE. 


1.  Held  :— That  an  insurance 
against  fire  effected  upon  a  certain 
Quantity  of  coals,  covers  not  only 
tne  coals  deposited  at  the  time  but 
those  deposited  smce,  and  covers 
also  risk  arising  from  the  sponta- 
neous combustion  of  such  coals. 


Jugé  : — Qu'une  assurance  contre 
le  feu  effectuée  sur  une  certaine 
quantité  de  charbon,  couvre  le 
charbon  qui  existait  alors  et  celai 
apporté  depuis,  et  s'étend  aux  ris- 
ques provenant  de  la  combustion 
I  spontanée  du  charbon. 
British  American  Jnsuranre  Company  and  Joseph.  448 


Description  of  premises  insured. — Agent  of  Insurance  Company. 


2.  Held  :— lo.  That  the  error  of 
an  Insurance  Company's  agent,  in 
making  and  transmitting  to  the 
head-office  a  diagram  of  the  bu\^ld- 
ings  insured,  by  means  of  which 
the  buildings  are  described  in  the 
policy  as  <<  detached  "  instead  ot  as 
"  connected  with  other  buildings," 
cannot  deprive  the  assured  of  his 
remedy  on  the  policy. 

2o.  That  to  the  plea  setting  up 
that  the  policy  was  obtained  by 
false  and  fraudulent  misrepresenta- 
tions, as  to  the  building  bemg  **  de- 
tachedf^^  and  as  to  the  number  of 
occupants,  and  that  thereby  the 
conditions  of  the  policy  were  brok- 
en, and  the  plaintif!  deprived  of  all 
benefit  under  it,  the  plaintifi  is  en- 
titled to  answer,  denyinesuch  mis- 
representations, andf  aUeging  the 
Tisits  of  the  Insurance  Company's 
Agent  to  the  insured  premises,  and 
his  doings  as  to  the  making  and 
trannmitting  of  an  erroneous  dia- 
gram. 


Jugé  : — lo  Que  l'erreur  de  l'a- 
gent d'une  compagnie  d'assurance, 
en  préparant  et  transmettant  au  bu- 
reau principal  un  plan  des  biens  as- 
surés, sur  lequel  plan  les  bâtisses 
sont  désignées  dans  la  police  comme 
«  séparées  "  au  Heu  d'être  dési- 
gnées comme  **  attenantes  à  d'au- 
tres Ijâtisses,"  ne  peut  priver  l'as- 
suré de  son  recours  en  vertu  de  telle 
police. 

2o.  Qu'en  réponse  à  une  défense 
alléguant  que  la  police  avait  été 
obtenue  par  défausses  représenta- 
tions et  frauduleusement,  quant  à 
la  position  des  bâtisses  et  quant  aa 
nombre  de  personnes  qui  en  avaient 
l'occupation,  et  qu'en  conséquence 
la  dite  police  était  nulle,  et  le  de- 
mandeur privé  de  tout  recours  en 
vertu  d'icelle,  il  est  loisible  au  de- 
mandeur de  nier  telles  fausses  re- 
présentations, et  d'alléguer  l'ins- 
pection des  lieux  assurés  par  l'a- 
gent de  la  compagnie,  et  ses  actes 
en  préparant  ettiaosmetlantun  plan 
erroné. 


Somers  vs.  Athenœum  Fire  Assurance  Company. 
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ïusuvance— Donation — Assig^irtuni, 

B.  Held  : — That  the  amount  of  Jugé  : — Que  le  montant  d'une 
a  policy  of  insurance  upon  the  life  polict^  d'assurance  sur  la  vie  da 
of  a  husband,  the  preraiuois  on  mari,  dont  les  primes  ont  été  par 
which  have  been  paid  by  him,  and  lui  payées,  et  qui  a  été  perçu  par 
which  has  been  received  by  the  cu-  le  curateur  à  sa  succession  vacante 
rator  to  his  vacant  estate  by  reason  par  suite  de  déconfiture,  peut  néan- 
of  insolvency,  may  nevertheless  moins  être  réclamé  au  profit  de  sa 
be  claimed,  on  behalf  of  the  wife,  femme,  par  deux  fidéi*<x)mmi6saire8 
by  two  trustees  who  accepted  the  qui  ont  accepté  ta  donation  du  mon-^ 
donation  of  the  amount  of  such  tant  de  cette  police  d'assurance, 
policy  of  insurance,  made  by  the  faite  par  le  contrat  de  mariage,  pour 
contract  of  marriage,    for  the  pur-  remettre  les  revenus  à  la  femme, 

S)se  of  paying  over  the  interest  to  et  le  principal  aux  enfants,  non- 
e  wife,  and  the  principal  to  the  obstant  que  cette  donation  et  ce^sioa 
chii(,lren,  notwithstanding  that  the  n'ait  pas  été  inscrite  sur  les  livres 
donation  and  assignment  were  not  de  la  compagnie,  une  notification 
noted  upon  the  books  of  the  Com-  en  ayant  été  donnée  dans  un  liea 
pany,  notification  having  been  given  autre  que  celui  ou  l'assurance  a  été 
in  a  place  other  than  the  place  efi^ectuée. 
where  the  insuiance  was  effected. 

450 
Irtsttratice.^  Policy  of. 


E.v  parte — Spiers. 


Jugé  : — 4.  Que  les  appelants, 
sons  les  dispositions  de  leurs  actes 
d'incorporation,  ne  peuvent  faire 
aucun  contrat  pour  assurance  contre 
le  feu  si  ce  n'est  par  police. 

488 


4.  Held:— That  the  appellants, 
under  the  provisions  of  their  acts  of 
incorporation,  cannot  muice  any 
contracts  for  fire  assurance  except 
by  policy. 
Montreal  Assurance  Company  and  McGiUivvay. 

INSURANCE  COMPANIES.— FiVe  Taj.aiiov. 

INTEREST.— FJrfc  Vku'dor  amd  Vknokk. 

JUDGMENT. 

If  Held  : — Tliat  where  final  judg- 1     Jugé  :--Qtie  lorsqu'un  jugement 

ment  is  rendered  in  a  cause,  the  '  final  a  été  rendu  dans  une   cause, 

Court  will  not  afterwards  interfere  \  la  Cour  ne  peut  intervenir  ensuite 

to  modify  or  change  it  in  any  way,   ijour  le  changer  on  le   modifier  ea 

either  upon  motion  or  otherwise.       |  aucune  manière,  sur  motion  ou  au- 

I  ireraent. 
Uuot  vs,  Paoe.  2?6 


•2.  Held  :-That  a  iadgment  cannot 
be  withdrawn,  modified  or  changed 
in  any  way,  after  the  Court  has 
once  adjourned. 

Bertrand  vs,  Gugy, 

JURISDICTIOiV.— Ac.ioN 

Held  : — Tliat  an  action  en  sépa- 
ration de  (riens  between  i>arties 
married  and  having  their  domic  il  in 
the  district  of  Three  Rivers,  cannot 
be  brought  in  fhe  district  of  Mont- 
real, but  must  be  brought  in  the 
district  of  Three-Rivers. 

Kennedy  vs,  Bédard. 


Jugé  :— Qu'un  jugement  une  fois 
rendu  ne  peut  être  aucunement 
changé  ou  altéré,  après  l'ajourne- 
ment de  la  Cour. 

>:N   SfiPARATTON. 

Jugé  :— Qu'une  action  en  sépara- 
tion de  biens  entre  parties  mariées 
et  ayant  leur  domicile  dans  le  dis- 
trict de  Trois-Rivières,  ne  peut  être 
portée  dans  le  district  de  Montréal, 
mais  doit  être  portée  dans  le  die- 
1  trict  de  Troîs-Rivières. 
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JURY  TRIAL.- Fîrfe  Nrw  Trial.— Costs. 

JL^nCh:  OF  THK  PEACE.— Firfe  Limitation  o>  Action. 

LF/ITERS  OF  ADMINISTRATION. 


Held  :~]o.  Tliat  the  evidence  io 
tliH  ci\tie  did  liol  «*9tabli.<«h  the  qua- 
lity or  the  piaiiitifT"  at*  heirn  at  law 


Jugé:--lo.  Que  le  témoisnase 
dans  la  chum  n'établissait  paj«la 
qualité  des  demandeurs  comme  bé- 


hmites   de   l'état  dans  lequel  telles 
lettres  avaient  été  accordée?*. 
3o.  Que  le  statut  provincial  12me 


of  iheir  deceased  father.  .  ritiere  de  leur  père  décédé. 

'In,  l'hat  the  letters  of  adminie»-!  '2o.  Que  les  lettres  d'adminiMra- 
trillion  f-um  a  Court  of  Probate  in  !  tiou  d'une  Cour  dans  le  Mich igani 
Michigan,  produced  in  the  cause,!  tilees  dans  la  cause,  tant  d'après 
a.s  well  from  the  terms  there<if,  asi  tes  termes  de  telles  lettres,  que  d'à- 
from  ihe  prrnciples  of  mteniational  '  prés  les  principes  du  droit  public, 
law,  di'i  not  extend  beyond  the  •  ne  s'étendaient  pas  en  dehors  des 
limits  of  the  «*tate  wherein  the  ad- 
ministration w.n*  granted. 

3.  That  the  provincial  statute, 
22  Vic,  cap.  6,  is  inapplicable  to  Vic.  cap.  6,  n'est  pas  applicable  à 
a  cause  in  which  judgment  vtas  i  une  cause  ou  jugement  a  été  renda 
renilrred  previous  to  the  pa.ssing  of  j  antérieurement  à  la  passation  de  ce 
that  «statute.  i  statut. 

Cote  et  al  and  Morrison,  424 

LIADILITV  OF  DORMANT  PARTNER.— ^Vrfe  Evidence  o.  Part- 
ners hip. 

LIBEL.— Fî<?c  Contrainte  par  Corps. 
LICITATJON.— fïrfc  Sheriff's  Sale. 
LIFE  RENT.— Ffrfe  Dotation. 
LECÎACY.— Cimi.orem  and  Crano  Children. — Will. 
Keid  : — That  a  legacy,  by  which       Ji^é  : — Qu'un   legs    par    leqnel 
a  te^tatrix  makes  a  bequest  ''  to  all   one  testatrice  lègue    <'  à  tous  ses 
her  children,  living  at  the  time  of  enfants,  vivants  lors  de  son  décès," 
her  decease,"  includes  lier  g^rand  comprend  ses  petits  enfants,  issus 
children,  issue  of  one  of  her  children   de  l'un  de  ses  enfants  décédé  avant 
who  died  before  the  makmg  of  the   l'exécution  du  testament. 
will. 
Martin  et  al  and  Lee  es  uua,  376 

LIMITATION  of' ACTIONS-— Ftrfe  Waterworks. 
LIMITATION  OF  ACTIONS.— Prescription.— Justice  of    the 

Peace. — Notice  op  Action. 
Held  : — lo.  That  an  action  against  ;  Jugé  :— lo.  Qu'une  action  contro 
a  justice  of  the  peace  tor  false  im-  I  nn  juge  de  paix  pour  fiiux  empr»- 
prisonment,  mnst,  under  the  provi-  sounement,  doit  être,  sous  les  dis- 
sions of  the  14ih  and  I5th  Vie,  !  positions  des  14me  et  15me  Vic.| 
cap.  54,  se<*.  8,  be  commenced  leap.  54,  sec.  8,  commencée  dans 
within  six  months  after  the  act  com-  { les  six  mois  ensnivant  l'acte  qui  a 
mitted.  I  donné  lieu  à  l'action. 

2o.  That  the  notice  of  such  action  !     2o.  Que  l'avis  d'action  requis  par 
required  by  the  second  section  of  '  la  deuxième  section  du  dit  statut, 
the  above  statute,  is  no  commence-  |  n'est  pas  un  commencement  d'ac- 
meut  of  the  ac^tion,  the  writ  itself  tion,  li  taut  que  le  writ  émane, 
must  issue.  | 

Lavoit  V8,  Grégoire,  255 
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LIVERY  STABLE  KEEPER.— Liability  of. 


Held  : — That  a  landlord  receîv- 1 
ing  horses  at  livery  is  responyible  i 
ill  damages  occasioned  by  the  tail  ' 
and  raane  of  a  horse  having  been  , 
shorn  in  his  stables,  and  that,  j 
without  proof  to  the  contrary,  the  | 
damage  will  be  pi^sumed  to  have  i 
been  occasioned  by  his  servants,  or  I 
by  his  or  their  negligence.  ! 


J)ui'ocher  vs,  Aieruier. 


Jogé  : — Qu'un  particulier  rece- 
vant des  chevaux  dans  ses  étabJea 
est  responi>able  des  dommages  cau- 
sés en  conséquence  de  ce  que  la 
3ueue  et  la  crinière  d'un  cheval 
ans  telles  étable<>  ont  été  coupé«  s, 
et  que»  sans  preuve  du  contraire, 
tels  dommages  seront  présumés 
avoir  été  occasionnés  par  ses  servi- 
teurs ou  par  SA  ou  leur  négligence. 

8 


lod»s  et  ventes. 


Jugé  :  —  Qu'une  promesse  de 
vente,  accompagnée  de  prise  de 
|)06ftess]on,  équivaut  à  une  vente» 
et  donne  lien  é.  l'action  pour  lods 
et  ventes. 
The  Seminary  of  Quebec  vê,  Mag%iire.  272 


Held  : — That  a  promît<ie  of  sale, 
accompanied  by  delivery,  is  equiva- 
lent to  a  sale,  and  an  action  for  lod9 
el  ventes  will  lie. 


MANDAMUS. -Firfe  Co.vmiss(on. 
master  of  ship.— Liabiutv  or.— Pilot.—Collisio. 


1.  Held  :— lo.  That  the  Provincial 
statute  1*2  Vic,  cap.  114.  renders 
it  compulsoi^  to  take  pilots  for  ves- 
sels navigating  the  St  Lawrence 
between  Quel»o  and  Montreal. 

2o.  That  in  consequence  of  its 
being  compulsory  the  master  is  not 
liable  for  damages  done  to  a  wharf 
by  a  vessel  in  charge  of  a  pilot. 


3o.  That  the  fact  of  a  coMisron  ; 
under  the  circumstances  of  the  case 
is  prima  facie  evidence  that  it  was  I 
occasioned  by  the  fault  of  the  pilot.  { 

7%e  flarborr  Commissioners  of 

2.  Held  :— lo.  That  the  master  of, 
a  vessel  is  not  personally  liable  foi 
damage  done  by  his  ship  to  the 
plaintifi's  wharf,  whilst  sailing  out 
of  the  harbour  of  Quebec,  under 
the  management  of  a  branch  pilot 
taken  on  board  in  obedienôe  to  the 
provisions  of  the  ]'2th  Vic,  cap. 
114,  sec.  53. 

2o.  That  the  presence  of  the 
pilot  on  board,  in  charge,  and  con- 
sequent release  from  responsability 
of  the  master»  need  not  be  specially 


Jugé  : — Que  )e  statut  provincial 
12  Vic,  chap.  1 14,  obl^e  les  vais- 
seaux naviguant  le  S.  Laurent 
entre  Québec  et  Montréal  de  pren- 
dre un  pilote. 

2o.  Qu'en  oonséc^uence  de  cette 
obligation  le  capitaine  d'un  vais- 
seau n'est  pas  responsable  des  dom- 
mages causés  à  on  quai  pendant 
que  le  vaisseau  était  entre  les  mains 
d'un  pilote. 

3o.  Que  le  fait  qu'il  y  a  eu  colli- 
sion est  preuve,  prima /acie,  que 
la  collision  a  été  causée  par  la  faute 
du  pilote. 
Montreal  vs.  Grange.  3 

Jugé  :  —  ïo.  Que  le  capitaine 
d'un  vaisseau  n'est  pas  personnelle- 
ment responsable  du  dommage 
;  causé  nar  tel  vaisseau  au  qnai  du 
demandeur,  en  sortant  du  havre  de 
Quebec^  sous  la  direction  d'un  pilote 
branché  placé  à  bord  en  obéissance 
aux  dispositions  de  la  12roe  Vie, 
ch.  114,  sec.  53. 

2o.  Qn'il  n'est  pas  nécessaire 
que  la  présence  du  pilote  à  bord, 
en  charge  du  vaisseau^  et  la  non- 
responsabilité  du  capitaine^  en  coa- 
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S  leaded,  but  may  lie  invoked  un-  »éque(iee,  soient  spécialement  j^lai- 
er  the  genera!  issue.  dees,  mais  que  ces   faits  peuvent 

être   invoqués   sous  )a  défense  au 
I  fonds  en  fait. 
Lampêon  and  Smiih,  160 

MÉMORANDUM  IN  WRiTlNCÎ.— Tïrff  KfxDJ£*..J€. 

WILL  DAM.—  ^ide  WiTKa-CounsKf. 

MINOR.  —Tutor.—- SfiDtcnoA. 

Held  : — Thai  in  an  action  for  se- 1     Jugé  : — Q»je  dans  une  action  pour 

Juction   brought  auainAt  a  mino**,  séduction    internée    contre   un  û\a 

en  décliiraiion  de  paiernilé,  and  niineury  en  déclaration  de  pater- 

agaiust  his  father,  as   well  in  his  nité,  et  contre  son  père,  tant  en  sa 

own  name  as  in  his  capacity  of  tu-  qualité  de  père  qu'en  celle  de  son 

teur  iiaiurel,  the    tniuor  child  is  tuteur  naturel,  le  âls  ninieur  n'est 

noi  legally  represented,  nor  can  he  pas   légalement  représenté,  et  ne 

be  impleaded  or  called  upoa  to  an-  peut   être   appelé  à  ester  eu  juge- 

6wer  to  sucb  action.  ment  et  i\  répondre  à  l'action. 

Jiislop  and  EniericU  tl  al.  203 

MINORITV.-Pi.EA  or. 

Held: — That  wbe'e  a  writ  of  Jugé: — Que  loisqu'nn  writ  de 
summons  is  da ied  previous  to,  but  sommation  e»t daté  antérieui-ement, 
is  served  after,  the  majority  of  the  quoique  servi  postérieurement,  à  (a 
defendant,  the  iict'on  niusi  be  dis-  majorité  du  défendeur,  l'action  sera 
missed  on  f.rc<?/?/ l'on  d /a /brn/c.        renvoyée  sur  une  except loa  à  la 

for<ne. 

Ci'talifoax  vs.  Thm^i  dil  Boch,  71 

MISJOINDER. 

Held  : — That  in  an  action  of  da- 1  Jugé  : — Qu'on  ne  peut  joindre 
mages  against  an  individual  in  his  i  dans  une  action  en  recouvrement 
private  capacity,  acts  committed  de  dommages  des  causes  d'action 
by  him  in  snch  capacity  cannot  be 
ioined  with  other  acts  committed 
by  him  in  his  capacity  of  Justice 
of  the  Peace. 

Oneil  and  Aiv:aie.r.  442 

MONTRRVf.  WATER-WORKS.-Kidc  Vv'atwi-VVores. 
MORTGAO:. 

J.  Held  ;-That  a  person  who  con-  Jugé  -.  —  Qu'une  persoinie  qui 
sents  to  the  hypothecation  in  favor  œnsent  à  ce  qu'un  immeuble  qui 
of  another,  of  real  estate  already  lui  est  déjà  hypothéqué  soit  hypo- 
hypolhecated  in  his  own  favor,  will  théqué  en  faveur  d'un  a'jlre,  sera 
be  held  to  have  waived  his  priority  censée  avoir  consenti  à  céder  son 
of  mortgage  in  favor  of  the  creditor  rang  d'hypothèque  en  faveur  da 
ot)t  lining  such  subsequent  mon-  créancier  hypothécaire  subseqi.enL 
gag«-  I 

.S]fme8  vs.  McDonald,  and  Robertson.  182 


provenant  des  faits  d'un  individu  en 
sa  qualité  privée,  et  d'autres  actes 
commis  par  lui  dans  l'exercice  de  sa 
charge  cfe  Juge  de  Paix. 


625 


2.  Held  :— That  when  ihe  certifi- 
cates of  a  registrar  show  two  deeds 
to  have  been  registered  on  the  same 
day  and  at  the  same  hour,  and  he 
gives  precedence  in  number  to  one, 
Sie  claims  upon  both  deeds  must, 
tinder  the  4  Vic.  cap.  30,  sec.  11, 
be  collocated  concurrently  in  a  re- 
port of  distribution. 


Jurjé  : — Que  lorsque  les  certifi- 
cats d'un  registrateur  établissent 
que  deux  actes  ont  été  enregistrés 
le  même  jour  et  à  la  même  heure^ 
et  qu'il  donne  à  l'un  de  ces  actes 
préséance  par  numéro,  les  récla- 
mations fondées  sur  ces  actes  de- 
Yiont,  sous  les  dispositions  de  la 
4me  Vie.  ch.  30,  sec.  11,  être  col- 
loquées  concurremment  par  l'ordre 
de  distributioa. 

298 


Lenfesh/  en.  Renaud,  and  Alain. 

Jtegiairaiion  of  WiU,'-E,Tecui&i\ 

3.  Held  :-That  a  mortgage  on  the  Jugé  f— Que  l'hypothèque  sur  les 
lands  of  an  executor  does  not  date  biens  d'un  exécuteur  ne  remonte 
from  the  registration  of  the  will,  pas  à  l'époque  de  l'enregistrement 
but  from  the  date  of  the  registration  du  testament,  mais  8eulement  à 
or  an  authentic  acte  shewing  that  l'époque  de  l'enregistrement  d'tm 
he  accepted  the  executorship.  acte    authentique     constatant    que 

PexécQteor  a  accepté  la  charge. 

Jjamolhe  V3.  Hulchins,  and  Herbert.  7 

MUNICIPAL  CORPORATION.— Firfc  Rjot.— Survic»  of  Summons. 
NEW  TRIAL.— Vide  Aval. 
NEW  TRIAL.— Jury  Trjai^ 


Held  :— Tbaf,  in  the  case  sub- 
mîttett,  a  motion  for  a  new  trial, 
founded  on  the  allegation  of  mis- 
direction to  the  jury,  must  be  re- 
jected. 

Gibb  el  al  vs.  Tilslone  ei  at. 


Jugé  : — Que,  dans  l'espèce,  une 
demande  pour  un  nouveau  pro<'és, 
fondée  sur  allégué  d'erreur  dans  la 
direction  donnée  au  jury,  doit  être 
rejetés. 

244 


NON-JOINDER.— Partners. 


A,  B  and  C,  entered  into  a  con- 
tract to  furnisli  D  with  stone,  who 
afterwards  refused  to  allow  them  to 
complete  the  contract  ;  A,  then,  in 
his  own  name,  brought  an  action 
of  damages  against  D,  for  breach  : — 

Held  : — lo.  On  demurrer,  that 
the  action  could  not  be  maintained, 
and  that  it  should  have  been  a  j.oint 
action  bv  all  three. 

2o.  That  when  a  number  of  per- 
sons join  in  ajparticular  speculation 
or  for  the  performance  of  a  particu- 
lar contract,  they  are  to  all  intents 
and  purposes  copartners  in  such  ad- 
venture or  contract  and  must  bring 
a  joint  action,  and  that  each  one 
cannot  bring  a  separate  action  for 
hie  share  of  the  loss  by  the  breach. 

Boêqmt  V8.  McGreevy, 


A,  B  et  C,  contractèrent  avec  D 
pour  lui  fournir  une  quantité  de 
pierre  ;  subséquemment  D  refusa 
de  leur  permettre  de  remplir  le  con- 
trat ;  A,  porta  alors,  en  son  propre 
nom,  contre  D,  une  action  eu  dom- 
mage pour  inexécution  du  contrat  : 

Ju£;é  : — lo.  Sur  défense  au  fonds 
en  droit,  que  l'action  ne  pouvait 
être  maintenue,  en  autant  qu'elle 
eut  dû  être  nortée  par  tous  les  trois. 

2o.  Que  oans  le  eas  où  trois  per- 
sonnes entreprennent  conjointement 
un  certain  contrat,  elle»  deviennent 
à  toute  fin  ouelconc^ue  sociétaires, 
en  autant  qu^il  s'agit  de  tel  contrat 
et  doivent  procéder  conjointement,  et 
chacune  ne  peut  porter  séparément 
une  action  pour  sa  part  de  la  perte 
résultant  de  l'inexécution  du  dit 
contrat. 

see 
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NOTARIAL  OBLIGATION.— Fïrfc  Contract  on  Sunday. 

NOTICE  OF  ACTION.— Ftrfc  Limitation  of  Action. 

NOVATION.— Assignment  of  debts. 


1.  The  defendant  made  a  transfer 
to  the  plaintiffs  and  one  Brazeau, 
his  caniitors,  of  certain  debt^  due  to 
him,  the  defendant,  and  the  ces- 
monnaires  agreed  to  give  a  full  dis- 
charge for  their  respective  claims 
on  condition  that  the  sums  trans- 
ferred were  paid  when  they   be- 


Le  défendeur  transporta  aux  de- 
mandeurs et  a  un  nommé  Brazeau» 
PC»  crèanciersi  certaines  dettes  dues 
&  lui,  le  défendeur,  et  les  cession- 
naires  convinrent  de  lui  donner  une 
décharge  en  plein  de  leurs  réclama- 
tions respectives  à  la  condition  que 
les  sommes    transportées    seraient 


came  due,  and  not  otherwise,  the  I  payées  à  leur  éché^noe,  et  non  au< 
defendant  gave  over  the  litres  dt  trement,  le  défendeur    remit 


Çav 


créance  to  the  cesmntiatres. 

In  an  action  by  the  plaintiffs  on 
certain  notes  made  by  the  defen- 
dant in  their  favor  previous  to  the 
transfer  : 

Held:— 1.  That  there  was  no 
novation  operated  by  means  of  the 
transfer. 

*2.  That  as  this  was  a  commer- 
cial matter,  an  action  en  déchéance 
was  unnecessary. 

3.  That  the  act  of  Brazeau  in 
giving  delay  of  payment  for  one 
of  the  trans&rred  debts  bound  the 

Slaintiffs,  his  co-cesstotinatres,  and 
lat  each  was  bound  to  the  defen- 
dant as  garant  for  the  acts  of  the 
other. 
Boudrean  et  al  «s.  D^Anutur. 

Promissory  Note. 


aux 
cessionnaires  les  titres  de  créance. 

Dans  une  action  |)ar  les  deman- 
deurs sur  certains  tjillets  à  eux  cou- 
sentis  par  le  défendeur  avant  te 
transport  : 

Jugé: — lo.  Qu'aucune  novation 
n'avait  été  o|)érée  au  moyen  da 
transport. 

2o.  Qu'en  autant  que  la  matière 
était  commerciale,  une  action  en 
déchéanœ  n'était  pas  nécesi<aire. 

3o.  Que  l'acte  de  Brazeau  en  don- 
nant délai  pour  le  paiement  de 
l'une  des  crénnces  transportées  liait 
les  demandeurs,  ses  co-cessiou- 
uaires,  et  que  chacun  d'eux  était 
responsable  envers  le  défendeur 
comme  garant  des  actes  des  autres. 

330 


2.  Held  :— lo.  That  to  constitute  a 
novation,  there  must  be  some  dif- 
ference between  the  new  and  the 
old  contract  ;  and  that  ore  promis- 
sory note  will  not  operate  as  a  no- 
ration  of  another  note  previously 
given. 

2o.  That  the  evidence  of  one  of 
several  defendants,  although  in- 
solvent, is  inadmissible  to  prove 
that  he  subsequently  gave  the 
plaintiff  a  note  m  payment  of  the 
one  sued  upon,  on  the  groand  that 
he  is  a  party  to  the  issue. 
Broum  «t.  Mailknuc  et  al. 

OPPOSITION  AFIN  D'ANNULER. 

1.  Held  : — ^Tliat  an  opposition  to  a 
writ  of  vendiiùmi  exumaSf  will  be 
rejected  on  motion,  if  filed  without 
the  permission  of  a  judge. 


Jugé  : — lo.  Que  pour  opérer  no- 
vation, il  faut  qu'il  y  ait  une  diflé- 
rence  entre  le  nouveau  et  l'ancien 
contrat  ;  et  qu'un  billet  promiseoire 
n'opérera  pas  comme  novation  d'un 
autre  billet  précédemment  donné. 

2o.  Que  le  témoignage  de  l'on 
de  plusieurs  défendeurs,  quoiqu'il 
soit  insolvable,  est  madmissible 
pour  établir  qu'il  avait  subséquem- 
ment  donné  un  billet  en  paiement 
de  celui  sur  leqnel  Taction  était 
intentée,  et  ce  par  la  raison  qu'il 
est  partie  à  l'action. 


Jugé  : — Qu'une  opposition  à  on 
writ  de  venditioni  eaiiponas,  sem 
rejetée  sur  motion,  si  telle  opposi- 
tion est  filée  sans  la  pennissiqn 
d'imjuA:e. 
Québec  Building  SoeUty  «s.  AtJtins  et  al,  ^mdAOOMS,  stoL       44T 


527 


Dismissed  on  Motion, 


2.  lie  III  '.—That  an  oppositiuD  lo  a 
vendUioni  exponas  of  raoveablee 
will  be  dismissed  on  motion,  thore 
being  no  grounds  alleged  in  supiioii 
of  it. 


Jugé  : — Qu'aite  opposition  à  un 
writ  de  vendUioni  exponas  de  meu- 
bles sera  renvoyée  sur  motion,  l'op* 
po^^ition  ne  contenant  aucun  moyens 
au  soutien  d'icelle. 


J^^c Donald  rs.  Grenier,  and  Urenier, 

By  Gtiardian, 
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3,  îîeld  :— On  demurrer,   that  a 

guardian  (gardien)  has  a  right  to 
1»^  un  oppo:»ition  to  a  seizure  of 
effect.-^  piriced  under  his  charge  as 
such  «guardian  to  a  prior  seizure. 


3.  J  ugé  : — Sur  défense  au  fondg 
en  droit,  qu'un  gardien  a  droit  de 
filer  .une  opposition  A  une  saisie 
dVlTet.**  placés  hous  KH  garde  comme 
tel  gardien  a  luie  sai>ic. 


J^vtilh  et  al  vs,  O^Farrelly  and  Colenmn, 

OPPOSITION.—  Vide  Dkoaissksiknt.— Exkcution. 
OWNERS  OF  SHIP.-Stkamkr. 
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Held  : — That  an  action  for  goods 
sold  and  delivered  to  the  defendants 
for  their  steamer,  will  not  be  main- 
tained, notwithstanding  the  stea- 
mer be  registered  in  the  defendants' 
name»,  if  the  credit  for  firewood 
furnished  is  hhewn  to  have  been 
given  to  a  party  running  the  stea- 
mer on  his  own  account. 

Morgan  rs,  Forsyth  el  ai. 


Jugé  : — Qu'une  Hciion  pour  eflets 
vendus  et  livrés  aux  défendeurs 
pour  leur  vapeur,  sera  renvoyée, 
nonobstant  que  le  vais-^eau  suit  en- 
registré aux  r.oms  des  défeiuteiirsy 
s'il  apport  que  le.>  ettéls  vendus  (du 
buih  de  chituifage)  ont  été  ventlus  à 
un  individu  qui  exploitait  le  vais- 
.^-eau  pour  fon  propre  compte. 
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PARTNERSHIP,— Epfiîct   or  dissolution  op. 

By  acte  of  dissolution  of  copurt-  >  Par  acte  de  dissolution  de  société, 
nership,  F.  received  as  part  of  hin  |  F.  reçut  comme  sa  part  des  etfëts 
interest  iuthe  firm,  two  promissory  jde  la  société.  Jeux  Dillets  promis- 
notes  ;  the  acte  containing  a  danse  soiren  ;  l'acte  contenant  une  clause 
that  F  should  be  at  liberty,  within  !  qu'il  serait  loisible  a  F.  de  remettre 
three  weeks,  to  return  the  said  two  \  les  deux  billets,  dans  trois  semaines, 
notes,  and  to  take  such  goods  from  '  et  de  prendre  telles  marchandises 


the  stock  of  the  partnership  as  he 
would  select,  to  an  amount  equal 
to  such  notes  and  interest,  at  65  per 
cent  advance  upon  the  cost  thereof. 
In  an  action  by  F.  to  recover  da- 
mages against  E.  tor  refusing  to 
permit  such  selection,  the  notes 
naving  been  duly  tendered  : — 

Held  :— lo.  That  F.  was  not  limit- 
ed or  restricted  to  any  description  of 
goods,  nor  obliged  to  allese  oi  prove 
what  particular  kind  of  goods  he 
would  hare  selected. 


appartenant  au  fornix  social  qu'il 
choisirait,  é  un  montant  égal  aux 
deux  billets,  ajoutant  65  par  cent 
sur  le  coût  des  dites  maichandises. 
Dans  une  action  en  dommages  par 
F.  contre  £.  fondée  sur  le  refus  de 
ceder.iierde  permettre  à  F.  de  faire 
un  choix,  les  deux  billets  ayant  été 
dûment  offerts  : — 

Ju^  :— lo.  Que  le  choix  de  F. 
n'était  pas  restreint  ou  limité  â  de 
certaines  marchandises,  et  qu'il 
n'était  pas  tenu  de  pit)uver  quelle 
espèce  de  marchandises  il  aurait 
choisi. 
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2.  That  he  was  entitled,  as  da- 
mages occasioned  by  such  refusal 
to  a  sum  equal  to  the  amount  of 

Î>rofit  on  the  sale  of  the  goods  if  de- 
ivered  according  to  the  terms  of 
the  acte. 

3.  That  the  interrogatories  on /aits 
et  articles  quoted,  were  properly 
taken  pro  confessfs, 

Foley  and  Elliot. 

PARTNERS. 


2o.  Qu'il  était  en  droit  de  recoQ- 
7rer,  comme  dommages  causés  par 
tel  refusy  une  somme  égale  au  mon- 
tant des  profits  sur  les  efiets  8*iis 
eussent  été  livrés  aux  termes  de 
l'acte. 

3o.  Que  les  interrogatoires  sur 
faits  et  articles  cités,  araienl  été 
légalement  pris  pour  avérés. 

349 


-Vtde  NON-JOINDRR. 


PEREMPTION  D'INSTANCE.— Actio»  kh  Gabahtib. 


Held  : —  That  the  interlocutory 
judgment  cited  in  the  cause  sus- 
pended, so  long  as  it  was  in  foioe, 
the  proceedinffs  in  the  action  en 
garantie,  ancTthat  therefore,  there 
was  error  in  the  judgment  declar- 
ing such  action  périnUef  on  motion 
of  one  of  the  defendants  en  garantie. 

ArchambatUt  and  Busby. 


Jugé  : — Que  le  jugement  interlo- 
cutoire cité  dans  la  cause  avait  eu 
l'effet,  tant  qu'il  est  resté  en  force, 
de  suspendre  les  procédures  dans 
l'action  en  garantie,  et  que,  par 
conséquent,  il  y  avait  erreur  dans  le 
jugement  déclarant  telle  action  pé- 
rimée, sur  motion  de  l'un  des  dé- 
fendeurs en  garantie. 
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PILOT.— Fïrfc  Mastm  or  Ship. 

PLl''AO(NGS.~Fl<^    OfiFGNSE   EN    DROIT. — EXCEPTION   A  LA  FtR&lE. 

Exception  de  Discussion. — Minority. 

POLICY  OF  INSURANCE.— Fide  Insuranci:. 
POSSESSION.— Firfc  Sheriff's  Sale. 

PRESCRIPTION.— Fide  Limitation  or  action.— Wages. 

PRESCRIPTION.— Promissory  Note. 


Held  :<— lOb  That  the  preseription 
of  five  years  establishecl  by  the  act 
of  the  12th.  Vic.  cap.  22,  is  appli- 
cable to  non -négociable  notes  pre- 
viously made,  and  that  it  is  not  ne- 
ceFsary  to  prove  payment  by  oath. 

2o.  That  a  party  cannot,  upon  an 
action  lor  goods  sold  vnd  delivered, 
plead  the  giving  of  a  promissory 
note  at  a  long  date  delivered  to  bi.n 
creditor,  without  proving  that  Jt  was 
accepted  by  the  fatter. 

Lavoie  and  Crevitr, 


Jugé  :— lo.  Que  la  prescription 
de  cinq  ans  établie  pai  l'acte  de  la 
I2me  Vie.  cap.  22,  est  applicable 
aux  billets  antérieurs,  faits  non-né- 
gociables, fsans  qu'il  soit  besoin 
u'utirir  le  serment  pour  justifier  da 
paiement 

2o.  Qu'un  débiteur  ne  peut  se  dé- 
fendre d'une  demande  pour  effets 
vendus  et  livrés,  sous  pretexts  d'un 
billet  promissoire  à  longue  échéance 
qu'il  a  remis  à  son  créancier,  sans 
prouver  que  ce  dernier  l'a  accepté. 

418 
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PRIVILEGE.— Phtsician,  privilsoc  of.— Bailleur  de  ponds. 


Held  :— That  the  special  privi- 
lege of  the  èatUeur  de  fonds  is  pre- 
ferable to  the  ffeneral  priviJege  of 
the  physician  tor  frais  of  the  last 
illness  upon  the  proceeds  of  immo- 
▼eablesy  even  though  there  shoo  id 
be  no  moveables  out  of  the  proceeds 
of  which  such  physician  could  be 
paid. 


Jugé  : — Que  le  privilege  spécial 
du  bailleur  de  fonds  est  préfe  é  ati 
privilège  général  da  médecin  pour 
trais  de  dernière  maladie  sur  le  pro- 
fuit des  immeubles,  lors  même 
qu'il  n'y  a  pas  eu  de  meubles  suffi- 
sants pour  payer  le  compte  du  mé- 
decin. 


Toickertau  vs,  Delagorgendière,  and  ProuUc. 

PROMISE  OF  SALE.— Effect  of. 
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Held: — lo.  Tliat  a  promise  of 
«ale,  followed  by  possession,  is  equi- 
valent to  an  absolute  sale  ;  and  an 
hypothecary  claim,  created  against 
the  vendor,  subsequently  to  sudi 
promise  of  sale,  is  inoperative  as 
against  the  property  so  sold . 

2o.  That  where  such  purchaser 
brings  an  action  against  a  third  party 
to  whom  he  has  resold  a  portion  of 
the  property,  as  well  in  his  quality 
of  propiietor,  as  in  his  capacity  of 
Attorney  of  his  vendor  under  such 
promise  of  sale,  judgment  must  be 
rendered  in  his  favor  as  proprietor  ; 
and  his  selling  in  the  capacity  of 
attorney  of  his  vendor,  cannot  affect 
his  right  to  recover  as  proprietor. 


Jugé:— lo.  Qu'une  promesse  de 
vente  suivie  de  possession,  est  équi- 
valente à  une  vente  absolue;  et 
nne  créance  hypothécaire,  contre  le 
vendeur,  créée  sub^équemment  à 
telle  promesse  de  vente,  est  de  nul 
effet  quant  à  la  propriété  vendue. 

2o.  Que  dans  le  cas  où  l'acqué- 
reur porte  une  action  contre  un  tiers 
auquel  il  a  revendu  une  portion  de 
la  propriété,  tant  comme  proprié- 
taire que  comme  procureur  de  son 
vendeur  en  vertu  de  telle  promesse 
de  vente,  jugement  sem  rendu  en 
sa  faveur  ;  et  le  fait  u'avoir  vendu 
comme  procureur  de  son  vendeur, 
ne  pourra  affecter  son  droit  de  ré- 
clamer comme  propriétaire. 


Gssselin  and  Grand  Trunk  R.  R,  Co. 

PROMISE  OF   SALE.— riVfe  Lods  et  Ventes. 
PROMLSSORY  NOTE,— Indorsee.— Evidence. 
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1.  Held  :-lo.  That  the  holder  of  a 
promissory  note  to  order  under  pro- 
test, who  has  received  aa  account 
firoro  the  maker,  and  another  note 
at  three  months,  retaining  the  first 
note  as  security  for  the  second,  does 
not  lose  his  recourse  ugainst  the 
indorsers  of  the  first  note,  who  have 
given  their  assent  to  the  transac- 
Son,  notwithstandins  the  insolven- 
oy  ci  the  maker  of  tne  first  note. 

9o.  That  under  such  ciroumstanoes 
parol  evidence  may  be  received  to 
explain  a  receipt  and  the  drcum- 
•tanccs  under  which  it  was  giwo. 


Jugé  :— lo.  Que  le  porteur  d'un 
billet  A  ordre  protesté,  qui  a  reçu 
une  somme  à  compte  du  signataire 
'lu  billet,  et  un  nouveau  billet 
payable  a  trots  mois  de  sa  date» 
retenant  le  premier  billet  pour  sûre- 
té du  second,  ne  perd  pas  par  là 
son  recours  contre  les  endosseurs  du 
premier  billet,  qui  ont  consenti  â 
cette  transaction,  nonobstant  la  dé- 
confiture du  signature  du  premier 
billet. 

2o.  Qu'en  semblable  matière  la 
preuve  orale  peut  être  reçue  pour 
expliquer  un  reçu  et  les  cirooos- 
tanoes  qui  s'y  rattachant. 
34 


530 


So.  That  tha  maker  of  a  note, 
impleaded  with  the  indorser,  may 
be  a  witness  for  such  iodorser. 


3o.  Qae  le  signataire  d'on  billet, 
poursuivi  avec  l'endossiur,  peut 
être  témoin  en  faveur  de  cet  endos- 


Woodbury  and  Garth. 
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Indorsement. 


2.  Where  the  defendant  indorsed  a 
non-ne^tiable  note  in  his  favor  to 
the  plaintiff,  and  the  plaintiff  in- 
dorsed to  S  ;  and  S  sued  the  defen- 
dant as  first  indorser  and  his  action 
was  dismissed,  and  the  plaintiff  af- 
terwards sued  the  defendant  as  his 
immediate  indorser  ; 

Held  : — That  S's  action  was  rightly 
dismissed,  inasmuch  as  the  second 
indorser  of  a  note,  not  negotiable, 
cannot  by  his  indorsement  give  his 
indorsee  an  action  asainst  the  first 
indorser;  but  that  the  plaintiff  as 
second  indorser  could  sue  the 
defendant  as  first  indorser  on  the 
indorsement  from  the  latter  to  the 
former.  [ 

Jones  vs.  Whitty.  191 

PROMISSORY   NOTE.— Ftdc  Contract   oh    swndat.— Notation.— 

Prescription. 

PROTEST.-  Vide  Aval. 

RAILWAY  COMPANIES,  LIABILITY  OF.— Ftde  Common  carriir. 

RATIFICATION  OF  TITLE.— Ftrfe  Vrndor  and  Vendre. 

RECEIPT.—  Vide  Evidence. 

RECOGNIZANCE  IN  CRIMINAL  PROSECUTION.— Action  upo» 

Recognii^ance. 


Le  défendeur  arait  endossé  iiir 
billet  qui  n'était  pas  négociable,  le 
demandeur  le  transporta  par  endos- 
sement a  S  ;  S  poursuivit  le  défen- 
deur comme  premier  endosseur,  et 
l'action  fut  renvoyée,  le  demandeur 
ayant  subséqueromeut  poursuivi  le 
défendeur,  son  endosseur  immédiat  ; 

Jugé:— Que  la  Cour  avait  bien 
jugé  en  renvoyant  l'action  de  S,  en 
autant  que  le  second  endosseur  d'un 
billet  non-négociable  ne  peut  dOàiner 
droit  d'action  à  son  cession n aire } 
mais  que  le  demandeur,  second  en- 
dosseur, avait  droit  d'actiou  contre 
le  faiseur  du  billot,  premier  endos- 
seur de  ce  même  billet. 


Held  ; — In  an  action  against  bail 
for  the  appearance  of  a  party  at  the 
Court  oi  Queen's  Bench,  crown 
side  : — 

lo.  That  after  the  accused  has 
pleaded  not  guilty  to  an  indictment, 
no  default  can  be  recorded  a^inst 
him  without  notice,  unless  it  be  on 
a  day  appointed  for  his  appearance. 

3o.  That  it  is  the  duty  of  the 
Court  of  Queen's  fiench  to  estreat 
the  recognizance  in  like  cases,  but 
only  after  notice  has  been  duly 
given. 

Regina  v$.  CroUau, 


Jugé  : — Dans  une  action  contre  la 
caution  pour  la  comparution  d'une 

Sartie  devant  la  Ceur  du  Banc  de  la 
leine,  au  criminel  : — 
lo.  Qu'après  un  plaidoyer  de  non 
coupable  de  la  part  de  l'accusé,  il 
ne  peut  être  enregistré  aucun  défaut 
contre  lui  sans  avis  préalable,  à 
moins  <}u'on  jour  m'ait  été  fixé  pour 
-a  comparution. 

52o.  Que  c'est  par  la  Cour  du  Banc 
de  la  Reine  qu'une  reconnaissance 
doit  être  déclarée  foi&ite  dans  des 
cas  analogues  à  celui  soumisi  mais 
seulement  après  avis  donné. 

CT 
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REGISTRATION.— Ftrfc  Mortgage. 

REGISTRATION  OF  WILL.— Ftrfc  Mortgage. 

REPRESENTATION.— Firfe  Legacy. 

RETENTIOi^.— Droit  de  Retention. 


Held  : — That  a  defendant  in  an 
action  en  revendication  has  no  droit 
de  retention  until  he  be  paid  his 
fees  and  expenses,  frais  de  garde f 
as  gardien  judiciaire  in  an  action 
of  revendication  as^ainst  the  plain - 
tif]^a8  defendant  ;  the  action  having 
been  dismissed  and  the  judgment 
notified  to  the  guardian. 


Poutre  vs.  Laviolette. 


Jugé  : — Qu'un  défendeur  dans  une 
action  en  revendication,  n'a  aucun 
droit  de  retention  pour  le  paiement 
de  ses  frais  et  honoraires,  frais  de 
garde,  comme  gardien  judiciaire, 
dans  une  action  en  revendication 
contre  le  demandeur,  défendeur  en 
la  cause  ;  l'action  ayant  été  ren- 
voyée et  le  jugement  signifié  au 
gardien. 
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REVENDICATION. 


Held  : — lo.  On  a  motion  to  quash 
a  writ  of  revendication  and  a  seizure 
thereunder,  that  the  allegations  in 
the  afiidivit  in  the  case,  were 
sufiicient  to  cause  the  motion  to  be 
rejected. 

2o.  That  where  in  cases  of  reven- 
dication the  afiidavit  is  manifestly 
bad,  the  writ  and  seizure  may  be 
quashed  on  motion,  but  where  the 
afiidavit  invites  an  issue  on  the  al- 
legations, the  proper  proceeding  is 
by  exception  d  la  forme. 

Bouth  et  al  vs.  McPherson. 


Jugé  : — lo.  Sur  motion  pour  mettre 
de  côté  un  writ  de  saisie- revendica- 
tion et  la  saisie  faite  en  vertu  d'i- 
celni,  que  les  allégués  de  l'afiîdavit 
dans  la  cause,  étaient  sufiîsants  pour 
faire  rejeter  la  motion. 

2o.  Que  dans  les  cas  de  saisie  re- 
vendication où  l'afiîdavit  est  insuf- 
fisant, le  writ  et  la  saisie  peuvent 
être  mis  de  côté  sur  motion,  mais 
où  les  allégués  de  l'afiîdavit  pro- 
voquent une  issue,  la  manière  de 
procéder  est  par  exception  à  la 
forme. 
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REVENDICATION.— Firfe  Sheriff's  Sale. 
RIOT. — Municipal  Corporation. 


Held  : — That  the  Corporation  of 
the  City  of  Montreal  is  liable  for 
damages  occasioned  by  a  mob  riot- 
ously entering  into  the  house  of 
Ûie  plaintifi*,  in  the  City,  and  break- 
ing windows  and  furnitore,  and 
spiUing  liquors. 


Jugé  :— Que  la  Corporation  de  la 
Cité  de  Montréal  est  responsable 
pour  dommages  causés  par  l'entrée 
d'un  attroupement  dans  la  maison 
du  demandeur,  et  y  brisant  lea 
chassis  et  le9  meubles^  et  répen- 
dant des  boissons. 


Carson  et  al  vs.  Tke  Mayor j  ^c.  of  Montreal. 
RIVER.— Fîdé  Water-Coubses. 
RULES  OF  COURT.— FîWe  Writs  of  Appeau 
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SAISIE-ARRET.— Ftite  Garnisrbk. 
SECURITY  FOR  COSTS. 


Held  : — That  plaintifiB  L'aving 
the  province  after  judgment  render- 
ed, must  give  security  for  costs  to 
an  opposatit  oa  contestation  of  his 
opposition. 


Jugé  : — Que  des  demandeurs  qui 
se  sont  absentés  de  la  province, 
après  jugement  rendu,  sont  tenus 
de  donner  caution  pour  les  irais  à 
un  opposant  dont  ils  contestent  l'op- 
position. 


MaAoney  ei  al  v$.  Thmkiru,  and  Geàdes  et  oL 
SEDUCTION.— Ftde  Minor. 
SEIZURE.— Fti<«  Execution.— Usufruct. 
SERVICE  OF  SUMMONS. 
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1.  Held  : — That,  in  the  case  sub- 
mitted, no  sufiicieut  service  of  the 
writ  and  declaration  had  been  ef- 
fected on  the  defendants. 


.Jugé: — Que,  dans  l'espèce,  au- 
cune signification  légale  du  writ  et 
de  la  déclaration  n'avait  été  faite 
sur  les  défendeurs. 


Frothingham  et  al  V8,  Brockville  and  Ottatoa  Railroad  Company ^ 
and  Dickinson  et  al.  345 

inscription  de  faux, — Deposition, — Earhibit, 


2.  Held  : — Upon  an  inscription  en 
faux  against  a  return  of  service, 
and  upon  an  exception  a  la  forme  : 

lo.  That  the  deposition  of  a  wit- 
ness, not  certified  by  the  prothono- 
tarjr,  cannot  be  read. 

So.  That  an   exhibit  filed  by  a 

a  in  a  cause  becomes  common 
the  other  parties. 

3o.  That  a  defendant  receiving 
copy  of  writ  and  declaration  in  a 
sealed  envelope,  addressed  to  him, 
cannot  set  up  that  it  has  been  im- 
possible for  him  to  answer  the  ac- 
tion. 

4o.  That  the  tfMcrtpf ton  en /aikr 
against  the  return  of  the  bailin  who 
certifies  that  the  has  left  copy  of 
the  writ  and  declaration,  without 
knowing  the  contents  of  the  sealed 
envelope,  cannot  be  maintained, 
the  production  of  the  sealed  enve- 
lope establishing  the  truth  of  the 
return. 

5o.  That,  in  the  case  submitted, 
the  exhibition  of  the  original  writ 
and  summons  was  not  necessary. 

La  Banque  du  Peuple  and  Gugy. 


2.  Jugé  : — Sur  une  inscription  en 
faux  contre  le  rapport  d'assignation, 
et  sur  une  exception  à  la  forme  : — 

lo.  Qu'une  déposition  à  l'enquête, 
non  attestée  par  le  protonotaiie,  ne 
peut  valoir. 

2o.  Qu'une  pièce  produite  par  une 
partie  à  une  instance  devient  coni'* 
mune  aux  autres  parties. 

do.  Qu'un  défendeur  recevRUt 
copie  d'une  assignation  renfermée 
dans  une  enveloppe  cachetée,  mais 
à  son  adresse,  ne  peut  prétendra 
qu'il  a  été  dans  l'impossibilité  de 
répondre  à  cette  assignation. 

4o  Que  l'inmription  en  faux  con* 
tre  le  rapport  de  l'huissier  qui  cer- 
tifie avoir  laissé  copie  de  l'assigna* 
tion,  sans  connaître  les  pièces 
mises  sous  enveloppe  cadietée,  ne 
peut  être  maintenue,  laproductjea 
de  la  dite  enveloppe  cachetée  fai* 
sant  voir  que  le  rapport  eet  véri- 
dique« 

do.  Que  l'exhibition  de  l'origi- 
nal de  l'assignation,  dans  l'espèce, 
n'était  pas  nécessaire. 

483 
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Inscription  de  faux, —  Woman  séparée  de  biens. 


3.  HeId:~lo.  Thatthereturnofa 
bailiff  is  an  authentic  acte  the  vali- 
dity of  which  can  only  be  impugned 
by  an  inscription  en  faux, 

2o.  That  no  proof  will  be  admit- 
ted against  the  validity  of  such  re- 
tarn  without  an  inscription  en  faux. 

3o.  That  upon  service  of  writ  of 
summons,  service  of  one  copy  only 
of  such  writ  and  of  the  declaration 
is  sufficient  to  bring  husband  and 
wile,  séparés  de  biens,  before  the 
Court. 


Jugé  : — lo.  Qu'un  exploit  d'huis- 
sier est  un  acte  authentique  qui  fait 
foi  jusqu'à  inscription  en  faux. 

2o.  Qu'aucune  preuve  à  l 'encon- 
tre d'un  tel  exploit  ne  peut  être 
permise  sans  cette  inscription  en 
faux. 

3o.  Que  sur  une  assignation,  la 
signification  d'une  seule  copie  de 
l'ordre  et  de  la  déclaration  suffit 
pour  l'ajournement  des  deux  con* 
joints,  tant  du  mari  que  de  la  fem- 
me, séparée  de  biens. 

465 


TYust  and  Jjoan  Company  of  Upper  Canada  and  McKay. 
Municipal  Corporation. 


Jugé: — Que  l'assignation  don- 
née à  une  corporation  municipale 
en  laissant  copie  de  l'exploit  au 
Secrétaire  Trésorier  est  valable. 

2o.  Que  sur  le  bail  d'ouvrage,  à 
défaut  par  le  locateur  de  faire  les 
avances  convenues,  le  conducteur 
peut  se  pourvoir  en  dommages. 


4.  Held  : — lo.  That  service  upon  a 
municipal  corporation  may  be  made 
by  leaving  copy  of  the  summons 
with  the  Secretary-Treasurer. 

2o.  That  upon  contract  for  the  per- 
formance of  work,  the  contractor 
may  bring  his  action  of  damages, 

Xn  default  of   payment  of   the 
ances  agreed  upon. 

Corporation  of  tlie  County  of  Terrebonne  and  Valin.  436 

SHERIFF.-— Fuie  Amendmint. — Contrainte    par    Corps.— Writ  op 

Possession. 
SHERIFF'S  SALE.— Deficiency   in    extent  of  land. — Défaut  ds 

Contenance. 


1.  Held  : — lo.  That  an  action 
brought  by  an  adjudicataire  of  real 
property  against  a  party  plaintiff, 
poursuivant  le  décret,  to  recover 
the  value  of  deficiency  in  the  ex- 
tent of  land  sold,  cannot  be  brought 
de  piano,  until  such  deficiency  shall 
have  been  established  in  an  action 
to  reform  the  sherifTs  title  granted 
the  adjudicataire,  and  correct  the 
description  of  the  quantity  of  land, 
to  which  action  the  poursuivant 
and  the  saisi  must  be  parties. 

2o.  That  until  such  deficiency  be 
so  ascertained,  the  title  granted  by 
the  sheriff  operates  as  a  bar  to  any 
action  merely  personal  against  the 


Jugé  : — lo.  Qu'une  action  portée 
par  un  adjudicataire  de  biens  im- 
meubles contre  un  demandeur, 
poursuivant  le  décret,  pour  recou- 
vrer la  valeur  d'un  déficit  dans  la 
quantité  du  terrain,  ne  peut  être 
portée,  sans  que  ce  déficit  ait  été 
au  préalable  établi  .dans  une  action 
pour  réformer  le  titre  du  shérif  ac- 
cordé à  [^adjudicataire,  et  faire 
corriger  la  description  du  terrain, 
laquelle  action  doit  être  dirigée 
contre  le  poursuivant  et  le  saisi. 

2o.  Que  jusqu'à  ce  que  ce  déficit 
soit  constaté,  le  titre  accordé  par  le 
shérif  empêche  qu'aucune  action 
personnelle  puisse  être  portée  contre 
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Éaîntifi;  poursuivant  le  décret,  as 
tving  received  the  proceeds  of  the 
sale,  and  is  cotichisive  evidence  as 
between  the  plaintiiland  defendant, 
until  It  is  legally  set  aside  or  re- 
formed, 

Desjardifu  vs.  Banque  du  Peuple, 
Possession, — Incitation, 


le  demandeur,  poursuivant  le  dé- 
cret, comme  ayant  touché  !e  pro- 
duit de  la  vente,  et  ce  titre  fait  foi 
entre  le  demandeur  et  le  défendeur, 
tant  qu'il  n'eat  pas  mis  de  côte  ou 
réformé. 

108 


'Revendication, 


2.  Held,  in  the  Superior  Court  : — 
That  a  purchaser  who  has  not, 
either  by  himself  or  by  his  avteur, 
had  possession  of  an  immoveable, 
cannot  revendicate  the  ss^e  upon 
a  third  party  who  was  in  possession 
at  the  time  of  such  purchase. 

Held,  in  appeal  : — lo.  That  a  ju- 
dicial sale  operates  a  real  tradition, 
and  that  the  purchaser  is  duly  seiz- 
ed of  and  may  transmit  possession. 

2o.  That  such  purchaser  of  an 
undivided  part  may  obtain  a /tctïa- 
tion. 

3o.  That  a  purchaser  who  has 
not  even  been  in  possession  can  re- 
vendicate immoveable  property  to 
which  he  has  a  title. 

4o.  That  a  minor  of  the  age  of 
20,  cannot  dispose  of  his  immo- 
yeables  by  will. 

5o.  That,  in  the  case  submitted, 
the  defendants  could  oppose  no  le- 
gal title  to  the  petitory  action  of  the 
appelant. 

Loranger  and  Boudreau,  et  ux. 


Jugé,  dans  la  Cour  Supé- 
rieure : — Qu'un  acquéreur  qui  n'a 
pas  eu  la  possession,  non  plus  que 
ses  auteurs,  d'un  immeuble,  ne 
peut  le  revendiquer  sur  un  tiers  qui 
en  était  en  possession  lors  de  telle 
acQuisition. 

Jugé,  en  appel  : — lo.  Que  l'ad- 
jiulication  sur  décret  opère  tradition 
réelle,  et  que  l'acquéreur  est  bien 
saisi  et  peut  transmettre  la  posses- 
sion. 

2o.  Que  tel  acquéreur  par  indivis 
peut  provoquer  la  licitation. 

3o.  Que  l'acquéreur  même  qui  n'a 
pas  été  en  possession  peut  reveadi- 
^uer  l'immeuble  auquel  il  a  un 
titre. 

4o.  Qu'une  mineure  de  20  ans 
ne  peut  disposer  par  testament  de 
ses  immeubles. 

5.  Que,  dans  l'espèce,  les  dé- 
fendeurs n'avaient  aucun  titre  légal 
à  opposer  à  l'action  pétitoire  de  l'ap- 
pelant. 
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SPECIAL  BAIL  AFTER  JUDGMENT.— rirfc  Capias. 

STEAMER.— FiVfe  Owners  of  Ship. 

STOPPAGE  IN  TRANSITU.— Firfc  Common  Carrier. 

SUBPŒNA. 

Held  ; — That  a  motion  to  revise  Jugé  : — Qu'une  motion  pour  re- 
taxation  by  the  prolhonotary  who  viser  la  taxe  du  protonotaire  qui  re- 
refused  to  allow  the  plaintifTbailifi's  fusait  au  demandeur  les  frais  de 
fees  lor  services,  in  consequence  of  l'huissier  pour  signification  de  sub- 
his  having  inserted  more  tnan  four  pœnas,  par  la  raison  que  l'on  avait 
names  in  the  original  subpœna,  inséré  plus  de  quatre  noms  dans  le 
must  be  granted  ;  and  the  inserting  subpœna  original  doit  être  accordée; 
of  more  than  four  names  in  the  ori-  et  l'introduction  de  plus  de  quatre 
ginal  subpœna  cannot  prejudice  the  noms  dans  le  subpœna  original  ne 
party  in  any  way.  |  peut  nullement  être  préjudiciable. 

Couillard  vs,  Lemieux.  393 
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SUBSTITUTION.— Eldjest  So». 


A.  bequeathed  property  to  B.,  with 
Bubstitution  at  B's  ueatn  in  favor  of 
his  eldest  son,  and  his  eldest  son 
died  vyithout  issue,  before  B.  him- 
self; 

Held: — lo.  TTiat  B's  surviving 
son,  though  his  second  in  point  of 
birth,  was  entitled  to  claim  under 
the  substitution,  as  the  eldest  son  ; 
2o.  That  a  sale  of  th«  property  in 
question  by  B  and  his  deceased 
eldest  son,  was  null  and  void  quoad 
the  claim  of  the  surviving  son  of  B 
under  the  substitution,  the  substitu- 
tion not  being  open  until  the  death 
ofB. 

McCarthy  and  Hart. 


A.  léçua  certaines  propriétés  à  B., 
avec  substitution  au  décès  de  B.  en 
faveur  de  son  fils  aîné,  ce  fils  a!né 
mourut  sans  enfants,  avant  B.  lui- 
même. 

Jugé  : — lo.  Qu'un  fils  de  B.  sur- 
vivant, quoique  puisne,  avait  droit 
de  réclamer  en  vertu  de  la  substi- 
tution comme  fils  aîné. 

2a  Qu'une  vente  des  propriétés 
en  question  par  B  et  son  fils  aîné 
décédé,  était  nulle  en  autant  qu'il 
s'agissait  de  la  réclamation  du  fils 
survivant  de  B  en  vertu  de  la  sub- 
stitution, cette  substitution  ne  pre- 
nant effet  qu'à  la  mort  de  B. 

23 


SUBSTITUTION  OF  ATTORNEY,— Scjgoestio»  op  death. 


Held  : — That  where  a  suggestion 
of  the  death  of  one  of  several  de- 
fendants is  filed  of  record,  a  motion 
to  compel  the  remaining  defendants 
to  substitute  an  attorney  in  the 
place  of  the  attorneys  of  record,  one 
of  whom  had  been  promoted  to  the 
bench,  will  not  be  granted  until 
such  suggestion  is  removed  or  dis- 
posed of. 

Sauvagtau  va.  Robertson  tt  al. 


Jugé  : — Que  dans  le  cas  où  il  a  été 
filée  une  suggestion  du  décès  de  l'un 
de  plusieurs  défendeurs,  une  motion 
à  l'effet  de  contraindre  les  autres  dé- 
fendeurs à  substituer  un  procureur 
au  lieu  et  place  des  procureurs  de 
record,  l'un  desquels  avait  été  élevé 
au  banc,  ne  sera  pas  accordée  avant 
qu'il  ait  été  jugé  sur  telle  sugges- 
tion. 
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SUGGESTION  OF  DEATH.— Ftrfc  Substitution  of  Attokney. 
TAXATION.— Insuramce  Companies. 


Held  :— That  the  14th.  and  15th. 
Vic,  cap.  128,  did  not  confer  on  the 
Corporation  of  the  City  of  Montreal, 
power  to  impose  a  duty  on  the 
agents  of  Foreie:n  Insurance  Com- 
panies doing  business  in  the  City, 
and  consequently  that  any  by-law 
affecting;  to  impose  such  duty  is 
null  and  void. 


Jugé  : — Que  la  14me.  et  15me. 
Vic,  chap.  128,  n'a  pas  donné  à  la 
Corjporation  de  la  Cité  de  Montréal, 
le  droit  d'imposer  une  taxe  sur  les 
agents  des  Sociétés  d'Assurance 
étrangères  faisant  des  affaires  dans 
la  dite  Cité,  et  que  partant  tout  rè- 
glement imposant  telle  taxe  est 
nul. 


The  Mayor f  ^.  of  Montreal  and  Wood. 
TRIAL  BY  JURY. 
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In  an  action  for  injures  verbales 
the  defendant  declared  his  option 
of  a  trial  by  jury  in  an  exception 
which  was  dismissed  on  demurrer, 


Dans  une  action  pour  injures  ver- 
bales le  demandeur,  dans  une  ex- 
ception filée  par  lui,  déclara  qu'il 
faisait  option  d'un  procès  par  jury. 
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but  made  no  option  by  his  second 
plea,  he  afterwards  moved  «  that 
*'  he  be  allowed  to  renew  his  de- 
'*  claration  that  he  desires  a  trial  by 
**  jury,  and  makes  his  option  to  that 
"  effect."  From  the  juiJgment  ren- 
dered on  this  motion,  which  was 
that  the  defendant  should  take 
nothing  by  the  motion,  an  appeal 
was  brought. 

Held  : — lo.  That  the  declaration 
of  option  made  by  the  exception 
still  subsisted  unimpaired,  and  en- 
titled the  defendant  to  a  trial  by 
jury. 

2o.  That  the  motion  as  made  was 
in  effect  a  motion  for  acte  which 
could  not  injuriously  affect  the 
plaintiff,  and  shouM  have  been 
granted. 

fVhyte  and  Nye. 


l'exception  fat  renvoyée  sur  défense 
en  droit,  il  ne  fit  aucune  déclaration 
pat  son  second  plaidoyer,  mais  sub- 
ééquemment  il  fit  motion  *<  qu'il 
<<  lui  soit  permis  de  renouveler  sa 
"  déclaration  qu'il  demande  an  pro- 
«  ces  par  jury,  et  qu'il  fait  son 
<<  choix  à  cet  effet."  Du  jugement 
renvoyant  cette  motion  ledéiendenr 
interjeta  appel. 

Jugé  : — lo.  Que  la  déclaration  da 
choix  fait  par  l'exception  du  défen- 
deur subsistait  nonobstant  le  renvoi 
de  telle  exception,  et  donnait  droit 
au  défendeur  d'obtenir  un  procès 
par  jury. 

2o.  Que  la  motion  telle  que  pro- 
duite était  de  fait  une  motion  pour 
acte  oui  ne  pouvait  afiecter  les 
droits  du  denumdeury  et  eut  dû  être 
accordée. 
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TUTOR.— Fîrfe  Mihor. 

USUFRUCT.— Ftdc  Amklioratiows. 

USUFRUCT. — Transfkr  of.— Skizure  of  usufrvct. 


Held  :— That  a  transfer  of  a  right 
of  usufruct  of  real  estate  for  seven 
years,  vests  in  the  assignee  only 
the  ri^ht  of  exercising  the  usufruct, 
and  will  not  support  an  opposition 
to  the  sale  of  the  usufruct  upon  an 
execution  against  the  assignor. 


Jugé  : — Que  le  transport  d'un 
droit  d'usufruit  d'un  immeuble  pour 
sept  ans,  ne  donne  au  cessionnaire 
que  le  droit  d'exercer  l'usufruit, 
mais  ne  le  met  pas  en  droit  de  for- 
mer opposition  à  la  vente  de  tel 
usufruit  sur  exécution  contre  les 
biens  du  cédant. 


Simpson  et  aï  vs.  Delisle,  tmd  Dorion, 
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USURY. 


In  an  action  on  a  promissory  note 
against  the  defendant,  as  one  of  a 
firm,  the  payees  and  indorsers  of 
the  note,  it  appeared  that  the  plain- 
tiff had  discounted  for  the  firm  the 
note  with  two  other  notes  made  in 
iheir  favor,  and  retained  as  the  dis- 
•ount  an  amount  equal,  on  the  three 
notes,  to  upwards  of  60  per  cent 
per  annum  ;  the  defendant  pleaded 
usury,  and  that  the  excess  of  in- 
terest over  6  per  cent  should  be  de- 
dncted  from  the  note  sued  on,  the 
two  others  having  been  paid  m  full. 


Dans  nne  action  sur  un  billet 
promissoire  contre  im  défendeur, 
comme  l'un  de  plusieurs  associés, 
créanciers  et  endosseurs  du  billet, 
il  apparut  que  le  demandeur  avait 
escompté  le  billet  en  question  avec 
deux  autres  billets  faits  en  leur  fa- 
veur, et  avait  retenu  comme  es- 
compte sur  les  trois  billets,  un  mon* 
tant  excédant  60  pour  cent  par  an- 
née ;  le  défendeur  plaida  usure,  et 
que  l'intérêt  excédant  6  par  cent 
devait  être  déduit  sur  le  billet  sur 
lequel  l'action  était  intentée,  les 
deux  autres  ayant  été  payés  en  en- 
tier. 
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Held  : — ^That  the  plea  could  not 
be  maintained  :— 1st  inasmuch  as 
the  defendant  had  not  established 
the  precise  excess  retained  over 
the  l'égal  interest  on  the  note  in  suit, 
and  2nd,  because  the  defendant's 
firm  were  indorsers  of  the  noten, 
and  the  two  notes  might  hare  been 
paid  by  the  makers  and  not  by  the 
indorsers. 


Malovs,  Wuftele» 


Jugé  :— Que  le  plaidoyer  ne  pou- 
vait être  maintenue  : — lo.  parce  que 
le  défendeur  n'avait  pas  établi  le 
montant  au  juste  excédant  l'intérêt 
légal  retenu  sur  le  billet  en  ques- 
tion, et  2o.  parce  que  la  société 
dont  le  défendeur  était  membre  était 
endosseur  des  billets,  et  que  les 
deux  billets  pouvaient  avoir  été 
payés  par  les  faiseurs  d'iceux  et 
non  par  les  endosseurs. 
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VACANT  ESTATE.— Fîcfe  Dkshekencr. 
VENDOR  AND  VENDEE.— Ratification  of  Titlk.— Intebest. 


Held  : — That  a  purchaser,  en- 
joying the  property  purchased,  and 
the  rents,  issues  and  profits  thereoi, 
and  withholding  the  purchase  mo- 
ney, until  his  vendor  shall  have 
complied  with  a  judgment  condem- 
ning him  to  remove  certain  opposi- 
tions filed  against  a  petition  for  ra- 
tification of  title,  is  bound  to  pay 
his  vendor  the  interest  of  the  pur- 
chase money,  as  it  becomes  due, 
even  though  the  latter  may  have 
failed  to  remove  the  oppositions  in 
compliance  with  the  judgment 
against  him. 

Dinning  and  Douglass. 


Jugé  : — Qu'un  acquéreur,  en  pos- 
session de  la  propriété  acquise,  et 
jouissant  des  fruits  et  revenus  d'i- 
celle,  et  retenant  le  prix  d'acquisi- 
tion jusqu'à  ce  ce  que  son  vendeur 
se  soit  conformé  à  un  jugement  or- 
donnant de  faire  disparaître  cer- 
taines oppositions  filées  à  une  de- 
mande pour  lettres  de  ratification, 
est  tenu  de  payer  à  son  vendeur 
l'intérêt  sur  le  prix  d'acquisition,  à 
son  échéance,  nonobstant  que  ce 
dernier  ait  fait  défaut  de  faire  dis- 
paraître les  oppositions  ainsi  qu'il 
le  lui  était  enjoint  par  le  jugement* 
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VERDICT.— r/de  Criminal  Prosecution. 
WAGES.— Prescription. 


Held  :— That  the  prescription  es- 
tablished by  the  127th  art  of  the 
Custom  of  Paris  is  applicable  to  a 
claim  for  wages  by  a  house-keeper 
(ménagère)  due  for  more  than  a 
year  ;  and  that  the  heirs  of  the  master 
nave  a  right  to  tender  their  oath  as 
well  in  respect  to  the  rate  of  wages 
as  in  respect  of  payments,  not  only 
of  arrears  but  of  the  wages  of  the 
last  year. 

Lusner  et  al  and  Ghuteney. 


Jugé  :— Que  la  prescription  éta- 
blie par  l'art  ]  27  de  la  Coutume  de 
Paris  est  applicable  à  une  personne 
réclamant  salaire  au-delà  d'un  an, 
comme  gouvernante  et  ménagère; 
et  que  les  héritiers  du  maître  doi- 
vent être  reçus  à  leur  serment  tant 
sur  la  quotité  du  salaire  que  sur  les 
paiements,  tant  pour  les  arrérages 
que  pour  la  dernière  année. 

433 


WARRANTY.— Ff de  Evidence. 
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WATER  COCJRSES.— Mill  dam. 


1.  Held  : — That  a  proprieter  has 
no  ri^lit  to  erect  under  the  provi- 
sions of  the  19th.  and  20th.  Vict. 
cap.  104,  across  a  water-course,  a 
dam  abutting  on  the  land  of  the  op- 
posite proprietor  ;  an(^,  if  so  erected, 
it  will  be  aemoliahed  at  the  instance 
of  the  latter. 


I     Jugé  :  —  Qu'un   propriétaire  n'a 

f>as  le  droit,  sous  les  dispositions  de 
a  l'Orne,  et  20me.  Vict.  ch.  104, 
I  d'ériger  sur  un  cours  d'eau,  une 
chaussée  aboutissant  sur  la  terre  da 
I  propriétaire  vis-à-vis  ;  et  qu'une 
I  chaussée  ainsi  érigée,  sera  démolie 
I  à  la  demande  de  ce  dernier. 


Joly  V8,  Gagnon. 
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MiU  dam,— River. 


2.  On  the  13th.  July,  1&35,  the 
plaintiff,  Minor,  acquired  from  one 
Horner  a  lot  of  land  on  the  south 
side  of  the  Yamaska  River,  at  the 
south  east  end  of  a  dam  erected 
across  the  river,  with  the  right  of 
taking  water  through  a  flume  for 
the  supply  of  a  tannenr,  the  deed 
containing  a  reserve  of  a  preferen- 
tial right  of  water  in  favor  of  a  grist 
mill.  Towards  the  north  side  of 
the  river  there  was  a  gate  or  sluice- 
way in  the  dam  for  the  passage  of 

On  the  21st.  July,  1836,  Horner 
sold  to  Guérout  a  lot  on  the  north 
side  of  the  river,  at  the  other  end  of 
the  dam,  with  the  right  of  taking 
water  across  certain  adjacent  lots, 
Guérout  being  bound,  by  the  deed, 
to  maintain  so  much  of  the  dam  as 
Minor,  by  his  deed,  was  not  bound 
to  support.  This  lot  was  conveyed 
to  the  defendant,  Gil  mou  r,  from 
Guérout,  by  donation  onéreuse  of 
the  second  June,  1837,  as  also  a  lot 
of  land  below  with  a  ^rist  mill  and 
dam  erected  some  40  rods  below 
the  upper  dam  ;  the  lower  lot  was 
sold  by  Horner,  with  the  grist  mill 
previously  erected,  to  one  Douglas, 
by  deed  of  the  15th.  March,  1831, 
and  Douglas  sold  the  same  to  Gué- 
rout, by  deed  of  the  17th.  Novem- 
ber, 1835. 


The  action  of  thé  plaintiff  was 
based  on  allegations  to  the  effect, 
that  the  defendant  had  not  built  any 
grist  mill  so  as  to  avail  himself  of 
tlie  preferential  right  of  water,  andj 


Le  13  juillet,  1835,  le  deman- 
deur. Minor,  acheta  d'un  nommé 
Horner  un  terrain  sur  le  côté  sud 
de  la  rivière  Yamaska,  à  l'extré- 
mité sud  est  d'une  écluse  érigée 
sur  la  dite  rivière,  avec  le  droit  de 
prendre  l'eau  par  un  empellement 
pour  l'usage  d'une  tannerie,  l'acte 
contenant  une  réserve  privilégiée 
de  prendre  l'ean  pour  l'usage  d'un 
moulin  à  farine.  Vers  le  côté  nord 
de  la  rivière  se  trouvait  un  empel- 
lement dans  l'écluse  pour  le  pas- 
sade de  l'eau. 

Le  21  juillet,  1835,  Homer  ven- 
dit à  Guéront  un  terrain  du  côté 
nord  de  la  rivière,  à  l'autre  extré- 
mité de  l'écluse,  avec  le  droit  de 
passer  l'eau  sur  «certains  terrains 
adjacents,  Guérout  étant  tenu,  par 
son  acte,  de  maintenir  toute  cette 
partie  de  l'écluse  que  Minor,  par 
son  acte,  n'était  pas,  lui,  tenu  de 
maintenir.  Ce  terrain  fut  transpor- 
té au  défendeur,  Gilmour,  par  Gué- 
rout, an  moyen  d'une  donation 
onéreuse  du  2  juin,  1837,  ainsi 
qu'un  terrain  avec  un  moulin  à  &- 
nne  et  une  écluse  érigée  enriron 
40  perches  audessous  de  l'écluse 
supérieure  ;  le  terrain  inférieur  fat 
vendu  par  Horner  avec  le  moulin  à 
farine  y  érigé,  au  nommé  Douglas^ 
par  acte  du  15  mars,  1831,  et  Dou- 
glas revendit  le  même  terrain  à 
Guérout,  par  acte  du  17  novembre, 
1835. 

L'action  du  demandeur  était  ba- 
sée sur  des  allégués  à  l'effet,  que 
le  défendeur  n'avait  constinit  aucun 
moulin  à  farine  de  manière  à  se 
pi  é  valoir  du  privilège  de  piendie 
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that  he  had  maliciously  and  ille- 
gally opened  and  kept  open  ttie 
gate  in  the  upper  dam  tor  ten  years 
previously,  and  permitted  the  water 
to  flow  to  W(if<te,  as  well  through 
the  gate,  as  through  leaks  in  the 
dam,  which  the  defendant  had  failed 
to  repair,  and  bad  thereby  deprived 
the  plaintilf  of  a  sufficient  supply 
of  water  for  his  tannery. 

The  defendant  pleaded  possession 
of  the  lower  mill  for  over  thirty 
years,  by  himself  and  his  auteurs, 
and  aileg-^d  that  he  had  not  wasted 
wajter,  but  had  always  drawn  it 
through  the  gate  as  he.  had  a  right 
to  do,  that  he  kept  the  dam  in  pro- 
per repair,  and  that  the  plaintiff  had 
purchased  with  a  full  knowledge  of 
the  previous  titles,  and  could  not 
complain  of  such  use  of  the  water. 
It  appeared  that  when  the  gate  was 
shut  the  grist  mill  below  was  fre- 
quently in  want  of  water,  and  that 
when  opened  the  water  flowed 
through  the  gate,  the  bed  of  the 
river  declining  to  the  north,  and 
that  thereby  the  plaintifl's  tannery 
sufiered  from  want  of  water. 


Held,  in  the  Superior  Court, 
Montreal  :—lo.  That  if  there  had 
been  nothing  to  bind  the  defendant 
to  maintain  the  upper  dim,  he 
might  have  brought  his  action  and 
had  the  upper  dam  demolished,  but 
that  being  part  proprietor  of  the 
dam  he  could  not  do  so. 

20.  That  inasmnch  as  the  water 
of  the  river  which  was  retained  by 
the  dam  must  either  accumulate  or 
fiow  over  it,  or  reach  the  bed  of  the 
river  through  the  plaintiff's  flume 
and  tannery,  and  be  retained  below 
by  the  dam  of  the  grist  mill,  there 
was  no  loss  of  water  and  no  damage 
to  the  grist  mill,  and  that  judgment 
must  therefore  be  rendered  ordering 
the  gate  in  the  upper  dam  to  be 
kept  shut  ;  but  without  damages  as 
none  had  been  proved. 


l'eau,  et  qu'il  'avait  malicieuse- 
ment et  illégalement  ouvert  et  tenu 
ouvert  l'emfiellement  dans  la  chaus- 
sée supérieure  pendant  dix  ans,  et 
permit  que  l'eau  s'écoulât,  tant  par 
l'empel foment  que  par  des  voies 
dans  la  chaussée,  que  le  défendeur 
avait  négligé  de  réparer,  et  que  par 
là  il  avait  privé  le  demandeur  de 
l'eau  requise  pour  sa  tannerie. 

Le  défendeui  plaida  possession 
du  moulin  inférieur  pendant  plus  de 
trente  ans,  tant  par  lui-même  que 
par  ses  auteurs,  qu'il  n'avait  pas 
laissé  écouler  l'eau  inutilement, 
mais  qu'il  l'avait  fait  écouler  par 
l'empeliement  ainsi  qu'il  en  avait 
le  droit,  qu'il  avait  tenu  la  chaus- 
sée en  bon  état,  et  que  le  deman- 
deur avait  acquis  en  pleine  connais- 
sance des  titres  antérieurs,  et  qu'il 
ne  pouvait  se  plaindre  de  ce  que  l'on 
avait  ainsi  fait  usage  de  l'eau.  Il 
fut  constaté  que  quand  l'empelie- 
ment était  fermé  le  moulin  d'en  bas 
manquait  fréquemment  d'eau,  et 
que  quand  il  était  ouvert  l'eau  s'é- 
coulait par  cet  empellement,  le  lit 
de  la  rivière  déclinant  au  nord,  et 
qu'en  conséquence  la  tannerie  du 
demandeur  souârait  par  le  manqua 
d'eau.     • 

Jugé,  par  la  Cour  Supérieure, 
Montréal  : — lo.  Que  si  le  défendeur 
n'eût  pas  été  tenu  de  maintenir 
l'écluse  supérieure,  il  eût  pu  porter 
une  action  et  contraindre  la  démo- 
lition de  la  dite  chaussée  supérieure, 
mais  qu'étant  propriétaire  pour  par- 
tie de  cette  écluse  il  ne  pouvait  le 
faire. 

2o.  Qu'en  autant  que  l'eau  de  la 
rivière  retenue  par  récluse  devait 
ou  s'accumuler  ou  passer  par  des- 
sus, ou  atteindre  le  lit  de  la  rivière 
par  l'empeliement  et  la  tannerie  du 
demandeur,  et  être  retenue  plus 
bas  par  l'écluse  du  moulin  à  farine, 
il  n'y  avait  aucune  perte  d'eau  et 
aucun  dommage  au  moulin  à  fa- 
rine, et  qu'en  conséquence  le  juge- 
ment devait  ordonner  que  l'empel- 
iement de  la  chaussée  supérieure 
serait  tenu  ouvert  ;  mais  sans  dom- 
mages vu  qu'il  n'en  avait  pas  été 
prouvés. 
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Held,  in  appeal  to  The  Queen's 
Bench: — lo.  That  the  stipulation 
in  the  piaintifT'a  deed,  as  to  the 
preference  of  water  for  a  grist  mill, 
might  be  applicable  to  any  mill 
already  bnilt  which  Horner  might 
acquire  within  the  limits  referred 
to*  as  well  as  to  any  new  mill  which 
he  might  construct,  and  might  there- 
fore be  applicable  to  the  grist  mill 
sold  by  him  to  Douglas,  in  case  he, 
Horner,  might  again  acquire  it. 


2o.  That  the  same  stipulation  of 
preference  would  become  vested  in 
Guérout,  and  in  the  defendant,  un- 
der their  respective  titles,  and  that 
the  defendant  could  invoke  such 
stipulation  of  preference  when  the 
state  of  the  water  rendered  it  ne- 
cessary. 

3o.  That  there  was  no  proof  that 
the  defendant  had.  abused  his  ris:ht 
of  usms  the  water  retained  by  the 
upper  dam,  but  that  on  the  contrary 
the  water  necessary  for  the  tannery 
would  some  times  so  diminish  the 
supply  of  water  as  to  piejudice  the 
grist  mill. 

Held,  in  appeal  to  Her  Majesty 
in  Her  Privy  Council  :— »lo.  That 
Guérout  having  sold  to  Douglas  the 
mill  and  the  right  to  the  use  of 
the  stream  for  the  purpose  of  work- 
ing it,  could  not,  afterwards,  dero- 
gate from  that  grant  by  a  subse- 
quent conveyance  to  otner  persons 
mterferin^  with  it  ;  and  that  no  di- 
version of  the  stream  could  be  made 
by  Horner,  which  would  prejudi- 
cially affect  the  mill  in  the  state  in 
which  it  was  sold  by  hi  in  to  Dou- 
glas, nor  could  he  convey  to  others 
rights  which  he  could  not  exercise 
himself. 

2o.  That  the  rights  of  Douglas 
could  not  be  prejudiced  by  the  deeds 
to  Minor  and  Guérout,  to  which  he 
was  an  entire  stranger;  and  that 
6uérout,as  claimmg  under  Douglas, 
had  a  right  to  insist  that  the  upper 
dam  should  not  be  so  used  as  to 
injure  the  fair  working  of  his  mill. 


Jugé,  en  appel  an  Banc  de  la 
Reine  :  —  lo.  Que  la  stipulation 
dans  l'acte  du  demandeur,  quant 
au  privilege  de  se  servir  de  l'eaa 
pour  un  moulin  à  farine,  était  ap- 
plicable à  aucun  moulin  déjà  cons- 
truit nue  Horner  pourrait  acquérir 
dans  les  limites  mdiquées*  aussi 
bien  qu'à  tout  moulin  qu'il  pourrait 
construire,  et  pouvait  par  consé- 
quent s'appliquer  au  moulin  par 
loi  vendu  à  Douglas,  dans  le  cas  où 
loi,  Horner,  en  ferait  de  nouveau 
l'acquisition. 

2o.  Que  cette  même  stipulation 
de  privilege  profiterait  à  Guéroutt 
et  au  défendeur,  en  vertu  de  leurs 
titres  respectifs,  et  que  le  défendeur 
pouvait  invoQuer  telle  stipulation 
de  privilège  cnaque  fois  que  l'état 
de  l'eau  le  rendait  nécessaire. 

3o.  Qu'il  n'y  avait  aucune  preuve 

3ue  le  défendeur  avait  abusé  de  son 
roit  de  se  servir  de  l'eau  retenue 
par  la  chaussée  supérieure,  mais 
qu'au  contraire  l'eau  nécessaire 
pour  la  tannerie  diminuait  par  fois 
suffisamment  l'eau,  pour  porter 
préjudice  au  moulm  à  farine. 

Jugé,  sur  appt'l  à  Sa  Majesté^  en 
son  Conseil  privé  : — lo.  Que  Gué- 
rout ayant  vendu  à  Douglas  le  mou- 
lin et  le  droit  de  se  servir  de  Peau 
nécessaire  à  son  exploitation,  il  ne 
pouvait,  par  après,  dérosrer  à  cette 
vente  par  une  vente  subséquente  à 
d'autres  personnes  ;  et  que  Homer 
ne  pouvait  faire  aucun  usage  de 
l'eaiï,  de  manière  à  affecter  injn- 
rieusement  le  moulin  dans  l'état  où 
il  était  lors  de  la  vente  à  Douçlas» 
ni  céder  à  d'autres  un  droit  qu'il  ne 
pouvait  exercer  lui-même. 


2o.  Qne  les  droits  de  Douglas  ne 
pouvaient  être  enfreints  par  les  ac- 
tes en  faveur  de  Minor  et  Gnérouty 
auxquels  il  était  entièrement  étran- 
ger ;  et  que  Guérout,  étant  au  droit 
de  Douglas,  pouvait  insister  à  ce 
que  l'on  ne  se  servit  pas  de  I|é- 
ctuse  inférieure  de  manière  à  taire 
tort  à  son  moulin. 
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3o.  That  Minor  could  not  possibly 
acquire  a  better  right  for  nis  tan- 
nery by  reapon  of  Guérout  being  the 
purchaser  of  Douorlas'  mill,  than  he 
could  have  had  if  any  stranger  hatJ 

Snrchased  it  ;  and  on  the  other  hand 
lat  Guérout,  by  being  the  owner  of 
the  upper  dam,  or  that  portion  of  it 
in  which  the  gate  was  placed,  could 
not  aquire  any  greater  right  to  have 
it  opened  and  kept  open,  than  he 
would  have  had  if  it  belonged  lo  a 
stranger  ;  and  that  the  case  must  be 
dealt  with  as  if  it  arose  between 
Horner  and  Douglas,  before  the 
sales  to  either  Minor  or  Guéroat. 


4o.  That  the  evidence  in  the  case 
established,  that,  by  the  openinir  of 
the  gate,  the  plaintifT'A  tannery 
was  often  deprived  of  water,  and 
that  unless  the  gate  were  so  opened, 
Che  defendant's  mill  must  suffer  ; 
that  the  wius  of  shewing  a  right  to 
have  the  gate  kept  closed,  and  of 
shewing  also  that  the  defendant 
was  a  wrong-doer  in  opening  it,  fell 
•on  the  plaintiff,  and  tnat  this  had 
not  been  shewn. 

5o.  That  by  the  general  law  ap- 
plicable to  running  streams,  every 
riparian  proprietor  has  a  right  to 
wtiat  may  De  called  the  ordinary 
Qse  of  the  water  flowing  past  his 
land,  for  instance,  to  the  reasonable 
ose  of  the  water  for  his  domestic 
purposes-,  and  for  his  cattle,  and  this 
witnout  regard  to  the  effect  which 
such  use  may  have,  in  case  of  a 
deficiency,  upon  proprietors  lower 
down  the  stream. 

60.  That  he  has  a  right  further  to 
the  use  of  it  for  any  purpose,  or 
what  may  be  deemed  the  extraor- 
dinary use  of  it,  provided  that  he 
does  not  thereby  interfere  with  the 
rights  of  other  proprietors,  either 
above  or  below  him.  Subject  to 
this  condition,  he  may  dam  up  the 
stream  for  the  purpose  of  a  mill,  or 
divert  the  water  for  the  purposes  of 
irrigation.    But  he  has  no  right  to 


3o.  Qae  Minor  ne  pouvait  acqué- 
rir de  droits  plus  amples  pour  sa 
tannerie  en  raison  de  ce  que  Gué- 
rout était  l'acquéreur  du  monlin  de 
Douglas,  qu'il  n'eût  pu  avoir  si  un 
étranger  en  eut  fait  l'acquisition  ; 
et  que  de  même,  que  quoique  Gué- 
rout fut  le  propriétaire  de  l'écluse 
supérieure,  ou  de  cette  partie  d'i* 
celle  où  se  trouvait  l'empeilement, 
il  n'avait  pu  acquérir  plus  de  droit 
afin  de  le  faire  ouvrir  ou  de  le  faire 
tenir  ouvert,  qu'il  n'eût  eu  si  la 
chaussée  eut  appartenue  à  un  étran- 
ger ;  et  que  la  cause  devait  être 
jugée  de  même  que  si  elle  eut  eu 
lieu  avant  les  ventes  soit  à  Minor 
ou  à  Guérout. 

4o.  Que  le  témoignage  dans  la 
cause  constatait,  que,  par  l'ouver- 
ture de  l'empellement,  la  tannerie 
du  demandeur  était  souvent  privée 
d'eau,  el  qu'à  moins  que  le  dit  em- 
pellemeiit  ne  fut  ainsi  ouvert,  le 
mouhn  du  défendeur  souffrait  ;  qu'il 
incombait  au  demandeur  d'établir 
qu'il  avait  le  droit  de  tenir  l'empel- 
lement fermé,  et  y^ue  le  défendeur 
était  dans  son  tort  en  l'ouvrant,  et 
que  ceci  n'avait  pas  été  établi. 

60.  Que  d'après  les  principes  de 
droit  applicables  aux  eaux  courantes 
tout  propriétaire  riverain  a  droit  de 
se  servir  de  l'eau  qui  passe  sur  sa 
propriété  pour  des  usages  ordi- 
naires, par  exempte  en  s'en  servant 
d'une  manière  raisonnable  pour  des 
objets  domestiques,  et  pour  ses  bes- 
tiaux, et  ce  sans  égard  à  l'effet  que 
tel  usage  peut  avoir  dans  le  cas  d'un 
manq|ue  d'eau,  sur  les  propriétaires 
inférieurs. 

60.  Qu'il  a  de  pins  le  droit  do 
s'en  servir  pour  aucun  objet,  ou  ce 

3ui  peut  être  censé  usage  extraor- 
inaire,  pourvu  qu'en  ce  faisant  il 
n'tnfreigne  pas  les  droits  d'autres 
propriétaires,  soit  aurdessus  ou  au 
dessous  de  lui.  Sujet  à  cette  ré- 
serve, il  peut  ériger  une  écluse 
pour  les  objets  d'un  moulin,  ou  dé- 
tourner l'eau  pour  des  objets  d'irri- 
gation.   Mais  il  n'a  pas  le  droit 
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interrupt  the  regular  flow  of  the 
stream  I  if  he  thereby  interferes  with 
the  lawful  use  of  the  waAer  by  other 
proprietors,  and  inflicts  upon  them 
a  sensible  injury. 

7o.  Semble,  that  for  the  purposes 
of  this  case,  it  does  not  appear  that 
any  material  distinction  exists  bet- 
ween the  French  and  English  Law. 

Minor  and  Gilmour. 


d'interrompre  le  cour  rês^ulier  de 
l'eau,  si  en  ce  faisant  il  enfreint 
les  droits  qu'ont  d'autres  proprié- 
taires de  se  servir  de  l'eau,  et  leur 
fait  souflrir  un  dommage  notable. 
7o.  Il  semble,  que  par  rapport  à 
cette  cause,  il  n'existe  aucune  dis- 
tinction matérielle  entre  le  droit 
Français  et  la  loi  Anglaise. 
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WATER-WORKS.— Montreal  Water-Works. 


The  provincial  statute.  7  Vict, 
cap.  44,  empowers  the  corporation 
of  the  city  ot  Montreal,  to  purchase 
the  real  a"d  immoveable  property 
of  the  "  Proprietors  of  the  Mont- 
real Water  Works,"  a  corporation 
incorporated  under  the  statute  41 
Geo.  3,  cap.  10. 

By  the  16  Vict.  cap.  127,  sect.  1, 
the  powers  of  the  city  corporation 
under  the  act  of  1843,  are  made 
applicable  to  the  water  works  con- 
templated under  this  act,  it  being 
therein  enacted  that  all  and  every 
the  clauses  of  the  said  act  of  the  7 
Vic.  cap.  43,  shall  be  held  to  be  a 
portion  of  the  act  of  the  said  16th 
Vic.  cap.  127,  in  every  particular 
thereof  not  inconsistent  with  the 
provisions  of  the  same. 

By  sect.  7,  these  works  may  ex- 
tend to  a  distance  of  not  more  than 
thirty  miles  from  the  limits  of  the 
city. 

By  the  same  statute,  16  Vic.  cap 
127,  sec.  8,  it  is  enacteJ,  "  that  if 
^'  the  said  Corporation  shall  con 
"  duct  the  water  for  the  supply  of 
<^  the  said  city,  and  parts  adjacent 
"  thereto,  under  this  act,  by  or 
<*  through  a  canal,  the  said  Corno- 
'»  raiiou  shall  have  the  power  to  lay 
**  out  a  road  on  either  side  or  on 
*'  both  sides  of  said  canal.  ...'"*  and 
by  section  10  : 

'<  That  the  said  Corporation  shall 
*'  construct  and  maintain,  at  their 
"  own  expense,  good  and  suflicient 
'<  fences  and  ditches  on  each  side 
**  of  the  land  acquired  by  them  for  I 


Le  statut  provincial,  7  Vic.  cap. 
44,  autorise  la  corporation  de  la  cité 
de  Montréal,  d'acquérir  les  proprié- 
tés immobilières  des '<  Propriétaires 
des  eaux  de  Montréal,"  corps  incor- 
poré en  vertu  du  statut  de  la  41  me 
Geo.  ni,  cap.  10. 

Par  la  16me  Vie.  cap.  125,  sect. 
1,  les  pouvoirs  de  la  corporal ioti  en 
vertu  de  l'acte  de  1843,  sont  rendus 
applicables  aux  travaux  de  l'aque- 
duc en  vertu  de  cet  acte,  en  autant 
qu'il  y  est  statué  que  toutes  et  cha- 
cunes  des  clauses  de  l'acte  de  la 
7me  Vie.  cap.  43,  seront  censées 
former  partie  de  l'acte  susdit,  16me 
Vie.  cap.  127,  dans  tous  les  cas  oii 
les  dispositions  de  cet  acte  ne  seront 
pas  contraire  à  l'acte  dernièrement 
mentionné. 

Par  la  7me  section,  ces  travaux 
peuvent  s'étendre  à  une  distance 
qui  n'excédera  pas  30  milles  des 
limites  de  la  cité. 

Par  le  même  statut,  16  Vie.  cap. 
127,  sec.  8,  il  est  statué,  "  que  si 
**  la  dite  corporation  conduit  l'eau 
"  pour  l'approvisionnement  de  la 
''  dite  cité,  et  parties  y  adjacentes, 
"  en  vertu  de  cet  acte,  par  ou  au 
"  moyen  d'un  canal,  la  dite  corpo- 
"  ration  aura  le  pouvoir  de  tracer  un 
"  chemin,  soit  d'un  côté,  soit  des 
**  deux  côtés  du  dit  canal,.."  et 
par  la  lOme  section  : 

'*  Que  la  dite  coi-poration  cons- 

"  truira  et  entretiendra,  à  ses  frais, 

'<  des  clôtures  et  fossés  convenables 

de  chaque  côté  de  la  terre  dont 

*'  elle  aura  fait  l'acquisition  pour 
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'^  the  purpose  of  the  said  canal, 
**  and  along  the  lines  of  the  division 
"  between  the  same  and  on  either 
*'  side  thereof." 

The  appellant,  in  July,  1857, 
brought  an  action  against  the  res- 
pondeiits  setting  up  the  statute  16th 
Vic.  cap.  127,  and  particularly  the 
10th  section  thereof,  and  alleged 
that  the  respondents  had,  iu  1&53, 
taken  possession  of  a  strip  of  lanii 
for  a  canal  under  the  act,  and  had 
made  a  canal  or  aqueduct  for  the 
water  works,  but  had  neglected  to 
construct  and  maintain  fences  as  re- 
quired by  the  statute,  by  reason 
whereof  the  appellant  had  been  de- 
prived of  the  use  of  th  i  land  in  his 
possession  adjoining  the  canal,  and 
nad  suffered  damage  during  the 
years  1854,  1855  and  1856. 

Held,  in  appeal  : — That  the  limi- 
tation of  six  months»  referred  to  in 
the  statute  7  Vic.  cap.  44,  sect.  26, 
is  applicable  to  the  action  in  ques- 
tion and  was  fatal  to  it,  although 
BQch  limitation  was  not  pleaded  nor 
insisted  on  either  at  the  argument 
in  the   Court  below  or  in  appeal. 


<'  les  fins  du  dit  canal,  et  le  lon^ 
*<  de  la  ligne  de  division  entre  le  dit 
<<  canal  et  les  propriétés  qui  se  trou- 
*'  veronl  de  l'un  ou  l'autre  côté 
"  d'icelui." 

L'appelant,  en  juillet,  8571,  porta 
une  action  contre  les  intimés  fondée 
sur  le  statut  16me  Vie.  chap.  127, 
et  particulièrement  sur  la  lOine  sec- 
tion d'icelui,  et  allégua  que  les  in- 
timés avaient,  en  1853,  pris  pos- 
session d'une  lisière  de  terrain  pour 
y  faire  un  canal  ou  aqueduc,  mais 
avait  négligé  d'ériger  et  maintenir 
des  clôtures  telles  que  requis  par  le 
statut,  en  raison  de  quoi  l'appelant 
avdit  été  privé  de  l'usage  de  sa 
terre  avoisinant  le  dit  canal,  et 
avait  souffert  des  dommages  pen- 
dant les  années  1854,  1855  et  1856. 


Jugé,  en  appel  :— Que  la  pres- 
cription de  six  mois  à  laquelle  il 
est  référé  dans  le  statut  7me  Vie. 
chap.  44,  sect.  26,  était  applicabla 
à  l'action  en  question  et  y  mettait 
fin,  nonobstant  que  telle  prescription 
n'eût  été  ni  plaidée  ni  invoquée  à 
l'audition  de  la  cause  soit  en  Cour 
Inférieure  ou  en  appel. 


Pigeon  and  the  Mayor,  <J^.  of  Montreal. 

WILL.— Fide  Legacy. 
WITNESS.— Taxation  of. 
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Held*: — That  a  witness  cannot 
gne  for  the  amount  of  his  taxation, 
but  must  proceed  by  writ  of  execu- 
tion to  levy  the  same  from  the  ef- 
fects of  the  party  who  summoned 
him,  under  the  provisions  of  the 
22  Vic.  cap.  5,  sec.  9. 


Jugé  : — Qu'un  témoin  ne  peut 
poursuivre  pour  le  montant  de  sa 
taxe,  mais  qu'il  doit  procéder  par 
voie  d'exécution  pour  en  prélever 
le  montant  sur  les  effets  de  la  partie 
qui  l'a  sommé,  en  vertu  des  dispo- 
sitions de  la  22  Vie.  chap.  5,  sec. 
9. 


Veilleux  vs.  Ryan.  6 

WOMAN    SÉPARÉE   DE   BIENS.— Firfc   Evidbncb.— Sjerticb    dp 

Summons. 

WRITS  OF  APPEAL.— Amendement.— Rules  of  Couht. 

Held  : — lo.  That  the  part  of  the  I  Jugé  : — lo.  Qae  cette  partie  de 
seventh  rule  of  practice  of  the  la  septième  règle  de  pratique  de  la 
Court,  which  prescribes^  ^<  that  all  I  Cour,  qui  prescrit^  **  que  tous  writ» 
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writs  of  appeal  and  error  shall  bear 
the  signature  of  the  attorney  suing 
out  the  appeal,"  is  merely  directo- 
ry ;  and  where  a  motion  to  amend, 
by  supplying  the  name,  is  made,  a 
motion  to  dismiss  for  the  irregulari- 
ty will  be  discharffedy  and  the  mo- 
tion to  amend  will  be  granted. 

2.  That  the  rules  of  a  Court  are 
within  its  control,  and  it  will  relax 
them  where  a  rigid  enforcement 
of  them  will  operate  an  absolute  in* 
justice. 

Boss  and  Scott, 


"  d'appel  et  d'erreur,  porteront  la 
*^  signature  du  procureur  poursui* 
**  Tant  l'appel,''  est  simplement 
directrice  ;  et  que  dans  le  cas  où 
une  motion  pour  suppléer  à  l'omis- 
sion du  nom  est  faite,  une  motion 
pour  renvoyer  l'appel  pour  cause 
de  telle  omission  sera  renvoyée,  et 
la  motion  pour  amender  accordée» 
2o.  Que  les  règles  d'une  Cour 
sont  sujettes  à  son  contrôle,  et  se- 
ront relâchées  dans  les  cas  où  une 
exécution  rigide  de  telles  régies 
opérerait  une  injustice  réelle. 
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WRIT  OF  POSSESSION.— Shiriff's  Sale. 


Held  :— That  a  writ  of  posses- 
sion, in  the  case  of  a  sheriff's  sale, 
cannot  be  issued  against  a  person 
not  a  party  to  the  cause,  and  that 
such  person,  expelled  uniUer  such 
writ,  may  proceed  by  possessory 
action,  (cmtiplainte  H  riintégrande) 
«nd  claim  damages. 

DeUsdemiers  and  Boudrean. 


I  Jugé  : — Qu'un  bref  de  possession 
'  sur  décret  forcé,  ne  peut  lire  émané 
contre  une  personne  qui  n'est  pas 
partie  en  cause,  et  que  la  personne 
,  expulsée,  sous  un  tel  bref,  peut  se 
pourvoir  en  complainte  et  réiaté- 
grande,  et  a  droit  de  recouvrer  des 
dommages. 
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